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Form  of  Remedy  against^  and  their  Liabilities. 

The  form  of  remedy  against  an  executor  or  administrator,  is,  in  general, 
the  same  as  against  other  parties. 

In  actions  against  executors,  all  the  defts.  who  are  named  as  executors  in 
the  will,  whether  they  have  proved  the  will  or  not,  ttiay  be  made  defts. ; 
but,  if  tfiey  have  proved  the  will,  they  must  be  joined;  Lev.  161.  And 
so,  in  the  case  of  administrators,  all  who  have  administered  must  be  joined, 
Hast  Ent.  324,  or  the  nonjoinder  is  a  cause  of  abatement :  ib.  But,  if  an 
act  be  done  by  one  executor  only,  he  is  liable  singly,  as  in  detinue  of  char- 
ters, where  they  came  to  the  hands  of  one  executor  only,  or  in  dower 
against  one  executor  only  as  guardian,  who  alone  possessed  the  ward :  6 
Ed,  3,  420. 

Executors  and  administrators  are  liable  as  representatives  of  the  deceased, 
whether  expressly  named  or  not,  as  far  as  they  have  assets,  for  all  his  debts, 
covenants,  and  other  contracts:  3  Bac,  M.  95.  An  action,  therefore,  lies 
against  an  executor  for  all  debts  due  from  the  testator  by  judgment,  statute, 
recognizance,  obligation,  or  other  debts  by  record  or  specialty :  Com.  D, 
^dmin,j  314;  Off.  Ex.  118.  So,  an  action  lies  on  inferior  debts  <rf  record, 
as  issues  forfeited,  fines  imposed,  &c.,  ib.;  it  also  lies  on  the  testator's  obliga- 
tion, or  on  his  covenant,  as  to  pay  rent,  Billinghurst  v.  Speermany  Scuk. 
297,  or  to  repair  premises,  or  on  simple  contract  of  the  testator,  either  in 
writing,  or  by  parol,  express  or  implied ;  as,  on  bills,  notes,  debt  for  rent 
on  a  parol  lease.  Com.  D.  ^dmin.  B.  14 ;  or  assumpsit  for  money  had  and 
received  by  the  testator  to  the  pit's  use,  ib.;  or  for  provisions  furnished 
by  a  gaoler  for  the  testator  in  prison,  9  Co.  876 ;  or,  as  it  seems,  against 
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an  executor  on  a  collateral  promise  by  the  te^tatoic,  Com.  D.  Admin.  B. 
14;  and  in  all  other  cases  where  the  QaiM  of  action  is  founded  on  a 
contract.  ..';'• 

An  executor  is  not  liable,  at  law^ib  ti^e*  payment  of  a  pecuniary  legacy, 

5  T,  R.  690;  but,  if  he,  in  respect  of  a  new  and  sufficient  consideration, 
as  forbearance,  &c.,  expressly  ^fbtbise  to  pay  the  legacy,  and  such  promise 
be  reduced  into  writing,  so  as  Id  bring  it  within  the  4th  section  of  the  Sta- 
tute of  Frauds,  both  the  consideration  of  it,  and  the  payment  of  it,  may  be 
enforced  by  acting^  ti!^,;»Pca.  Ev.  73;  1  Saund,  210,  a.  1;  2  fV.  136;  9 
Co,  94.  And  soij^^f 'he  render  an  account,  and  it  can  be  inferred  he  has 
agreed  to  hojd .the  money  as  loan,  and  not  in  his  character  of  executor:  1 
Mo.  fy  F'.  SCO..  In  some  cases,  executors  and  administrators  render  them- 
selves personally  liable,  as,  if  they  make  or  endorse  a  bill  or  note,  whether 
they  represent  themselves  as  "executors"  or  not:  1  7!  JR.  489;  5  Moo. 
282.  If  executors  neglect  to  give  orders  for  the  funeral  of  the  testator, 
and  have  different  assets  for  that  purpose,  they  are  liable  upon  an  implied 
promise  to  the  person  who  furnishes  the  funeral  in  a  manner  suitable  to 
the  testator's  degree  and  circumstances :  3  Camp.  298. 

Where  the  cause  of  action  is  a  tort,  or  arises  ex  delicto  in  the  life-time 
of  the  testator  or  intestate,  no  action  can  be  supported  against  his  represen- 
tative, 3  Bl.  Com.  302 ;  and  no  action  lies  against' the  executor, 
f  *506l  where  the  *form  of  the  declaration  must  be  quere  vi  et  drmis^ 
et  contra  pacem^  or  where  the  plea  must  be,  that  the  testator 
was  not  guilty.  Therefore,  in  the  case  of  injuries  to  the  person,  the  remedy 
determines  on  the  party's  death,  and  no  action  will  lie  for  such  injuries 
apinst  executors  or  administrators:  1  Saund.  21^,  a.  In  the  case  of  inju- 
ries to  personal  property ,  no  action  in  form  ex  delicto,  as  trover,  case,  or 
trespass,  can  be  supported  against  an  executor,  ib.:  though,  if  the  testator 
had  converted  the  property  into  money,  assumpsit  may  be  supported ;  or, 
if  the  money  came  into  the  executor's  possession  in  specie,  trover  may  be 
maintained  against  him,  though  not  in  his  representative  character;  ib.; 
Cuwp.  371.  An  action  for  negligence  may  be  supported  against  an  execu- 
tor of  an  attorney^  Wilson  v.  Tucker,  D,  4*  B*  C.  30 ;  and  it  is  said,  that 
an  action  is  sustainable  against  the  executor  of  a  carrier  for  the  loss  of  goods, 
but  then  it  should  be  framed  in  assumpsit:  Powell  v.  Layton^  2  N.  B. 
370 ;  1  Chit.  PL  18.  And,  though  debt  may  be  supported  by  an  execu- 
tor for  an  escape  on  final  process,  it  cannot  against  the  executor  of  a  sheriff 
or  gaoler ;  for,  though  the  action  is  not  in  form  ex  delicto,  it  is  considered 
as  founded  on  a  /ori,  the  negligence  of  the  deceased  sheriff,  Dyer,  322, 
1  Chit.  PI.  78 ;  but,  where  a  sheriff  has  levied  money  under  an  execution, 
and  dies  before  he  has  paid  it  over,  his  executors  may  be  sued,  either  in 
debt  or  *ci.  fa.  upon  his  return  oi  fieri  feci,  or  by  assumpsit  for  money  had 
and  received :  ib,;  Cro.  Car.  539.  An  action  lies  upon  a  bond,  statute,  or 
recognizance  of  the  deceased,  against  his  executor:  Bac.  Jib.  Heir,  F. 
But  an  action  cannot  be  supported  against  an  executor  for  a  penalty  for- 
feited by  the  testator  under  a  penal  stat:  Com.  D.  Jidmin.  i?.  15.  An 
action  on  the  case  lies,  b^  the  custom  of  England,  against  the  executors  of 
a  deceased  rector,  &c.  for  dilapidations:  Tollers  v.  Laufrence,  ffllles, 
421.  At  common  law,  no  executor  was  answerable  for  a  devastavit  by  his 
testator,  1  Leon,  241 ;  but,  by  30  Car.  2,  c.  7,  explained  and  made  perpe- 
tual hy  4fy  5  }V.^M,  c.  24,  s.  12,  executors,  or  administrators  of  an 
executor  or  administrator,  whether  rightful  or  of  his  own  wrong,  who  shall 
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waste  or  convert  to  hia  own  use»  the  estate  of  his  testator  or  intestate,  shall 
be  liable  and  chargeable  in  the  same  manner  as  their  testator  or  intestate 
would  have  been,  if  they  had  been  living ;"  therefore,  where  judgment  is 
obtained  against  an  executor,  who  afterwards  dies,  an  action  lies  on  the  judg- 
ment against  his  executor  or  administrator,  suggesting  a  devastavit  hj  the 
first  executor :  1  fFils.  258;  1  Satmd.  219,  c.  d.  In  the  case  of  injuries 
to  real  property  J  no  action,  ex  delicto^  can  usually  be  supported  against  the 
executor  or  administrator  of  the  wrong-doer:  Compere  v.  Hicks,  7  T.  JR, 
732  ;  1  Sound.  216,  n.  1.  Though,  where  trees  are  taken  away  and  sold 
by  the  testator,  assumpsit  lies  against  his  executor  for  money  had  and  re- 
ceived, Utterson  v.  Vernon,  3  T,  R,  549 ;  or  trover,  if  they  remain  in 
specie :  Cotvp.  373,  4. 

The  executor  is  liable  on  contracts  of  the  testator,  although  the  cause  of 
action  accrue  not  till  after  his  death  ;  as,  on  a  bond  which  becomes  due,  or 
a  note  payable,  subsequently  to  that  event :  Com,  D,  Pleader,  2  2).  2. 
Where  the  executor  of  a  lessee  has  assigned  the  term,  the  lessor,  or  his  as- 
signee, may  still  maintain  either  debt  or  covenant  against  the  executor  or 
assignee  of  the  term,  at  his  option  ;  but,  if  he  accept  the  assignee  of  the 
term,  as  his  tenant,  he  can  no  longer  maintain  debt  against  the  executor  for 
rent  subsequently  accruing,  Cro.  E.  715,  Moo.  600,  although  he  may  main- 
tain covenant ;  and  the  same,  if  the  lessee  himself  had  assigned  the  term  be- 
fore his  death  :  1  Sid.  266  ;  1  Lev.  127. 

Form  of  Pleadings. 

Declaration.'^  It  is  usual  to  describe  the  representative  character  of  the 
deft  in  the  commencement  of  the  declaration,  though  it  is  sufficient  if  it 
appear  in  other  parts  of  the  declaration,  1  Sound.  112,  n.  2  ;  and,  in  de- 
claring against  an  executor  de  son  tort,  he  is  stated  to  be  executor  of  the 
*lastwill  and  testament,  and  in  the  same  manner,  as  a  rightful  ex- 
ecutor:  1  Sound.  265.  In  actions  of  debt  against  executors  or  r*507l 
administrators  in  that  character,  the  words  "  owes  to"  should  be 
omitted  in  the  commencement :  Com,  D.  Pleader,  2  D.  T,  2.  In  pro- 
ceeding against  an  executor,  a  count  cannot  be  added  which  would  charge 
him  personally,  as  the  judgment  would  in  one  case  be  de  bonis  testatoriSf 
and,  in  the  other,  de  bonis  propriis,  2  Saund.  117,  d.\  therefore,  a  count 
cannot  be  supported  against  an  executor  in  that  character,  and  joined  with 
other  counts  against  the  defts.,  in  his  representative  capacity,  for  money 
lent'to,  or  had  and  received  by,  the  deft,  as  such  :  2  Sound,  117,  Z).;  4 
7!  JR.  347.  And  a  count  in  assumpsit,  against  husband  and  wife,  who  ad- 
minister with  the  will  annexed,  upon  promises  by  the  testator  to  pay  rent, 
cannot  be  joined  with  counts  upon  promise  by  the  husband  and  wife,  as 
administratrix,  for  use  and  occupation  by  them  after  the  death  of  the  testa- 
tor :  Wigley  v  •Sshton,  3  B.  fy  •^.  101.  In  an  action  of  covenant  against 
an  executor,  the  pit  may  join  a  breach  by  the  testator,  and  a  breach  since 
his  decease ;  Wilson  v  frigg,  10  Ea.  313.  But  a  count  on  an  account 
stated  with  an  executor,  for  money  due  from  the  testator,  may  be  joined  to 
a  count  on  a  promise  made  by  the  testator,  this  being  the  common  mode  of 
declaaring  against  executors,  to  waive  the  Statute  of  Limitations  :  2  Sound. 
117,  c.;  Seccn*  v  Atkinson,  4  H.  BL  102.  It  has  been  held,  that  a  count 
on  insimul  computassit  of  money  due  from  the  deft,  as  executor,  may  be 
joined  with  counts  on  promises  by  the  testator ;  for  that,  on  such  a  county 
the  judgment  will  be  only  de  bonis  iestatoris :  Powell  v  Graham^  1  Moo. 
905  \  7  TmwiU  580. 


6  EXECUTORS  AJJD  ADMINISTRATORS. 

Plea.']  If  the  deft,  be  an  infant,  he  must  plead  by  guardian,  and  not  by 
attorney,  though  he  be  sued  in  the  representative  character :  I  Moo.  250  ; 
1  ChiL  PL  399.  The  deft  may  plead  ne  ungues  executor  or  administk*a- 
tor,  Com,  D.  Pleader y  2  2).  7,  .13  ;  or,  that  no  assets  have  come  to  his 
hands :  ib.  He  must  plead  specially  plene  administravit;  or  plene  admi- 
nistravit prseteTj  a  sum  not  sufficient  to  satisfy  debts  of  a  higher  nature,  as 
bonds  outstanding,  or  judgments  recovered  against  the  deceased,  or  the 
deft  by  third  persons.  1  Saund.  300,  Com,  D,  Pleader^  2D,  9.  ov  ple- 
ne administravity  except  a  sum  ready  to  be  paid  to  the  pit ;  and  the  deft 
cannot  avail  himself  of  either  of  these  defences  under  the  general  issue  :  Co, 
Lit,  283,  a.  But,  under  a  plea  oi plene  administravit ^  an  executor  or  ad- 
ministrator may  give  in  evidence  a  retainer  for  a  debt  due  to  himself,  though 
it  is,  in  general,  advisable  to  plead  it :  ib.  Where  the  executor  or  adminisr 
trator  has  no  ground  on  which  to  dispute  the  pit's,  debt,  it  is,  in  general, 
advisable  not  to  deny  it,  Deame  v.  Grimpy  2  fV,  BL  R,  1275;  or,  if  he 
cannot  dispute  his  being  executor,  he  should  not  plead  ne  ungues  executor ; 
for,  if  he  do,  and  the  pit,  on  the  plea  of  plene  administravit ,  take  judg- 
ment of  assets  gtumdo,  and  proceed  to  trial  on  the  other  issues,  and  they 
are  found  for  the  pit,  and  no  issue,  which  goes  to  the  whole  cause  of  action, 
is  found  for  the  deft,  the  deft,  will  be  liable  for  costs,  Hindsley  v.  Sussell, 
12  Eastf  232  ;  but,  not  so,  if  the  pit  dp  not  take  judgment  of  assets  guando, 
and,  on  the  trial,  the  plea  of  plene  administravit  is  found  for  the  deft., 
Hogg  y  Graham,  4  Taunt,  135,  Edwards  v.  Bethelj  1  B.  fy  A.  254  ; 
otherwise  the  pit  should  move  to  withdraw  the  pleas  of  the  general  issue 
and  ne  ungues  executor :  1  Chit.  PL  431. 

Replication,']  To  the  plea  of  the  ne  ungues  executor  or  administrator, 
the  pit  may  assert  the  fact  of  deft.'s  being  executor  or  administrator.  To 
the  plea  oi  plene  administravit  j  if  untrue,  the  pit  should  reply,  that  at  the 
time  of  the  exhibiting  the  bill,  or  the  commencement  of  the  suit,  the  deft, 
had  assets  ;  or,  if  assets  have  come  to  his  hands  since  the  commencement 
of  the  suit,  and  before  the  plea  ;  or  if,  at  the  time  the  deft  first  had  notice 
of  the  action,  he  had  assets,  but  unduly  administered  them  afterwards,  the 

facts  may  be  replied  specially  :  6  T,  R/  14.  If  the  plea  be 
r*508l  *pl€ne  administravit y  except  a  sum  not  sufficient  to  satisfy 

bonds  or  judgments  outstanding,  the  pit  may  reply  that  the  deft 
had  assets  ultra,  or  that  the  judgment  mentioned  in  the  plea  was  obtained 
or  kept  on  fool  by  fraud,  which  the  deft  is  bound  to  traverse  in  his  rejoin- 
der ;  and,  on  this  issue,  the  pit.  may  either  give  in  evidence  that  the  debt 
was  not  a  just  one,  or  that  less  is  due  than  the  sum  for  which  judgment  is 
given  :  2  Saund,  50,  n.  And,  in  answer  to  the  latter  evidence,  which  is 
prima  fade  proof  of  fraud,  the  deft  may  show  that  the  judgment  was  en- 
tered for  more  than  was  due  by  mistake  :  Pease  v.  Nay  lor,  5  T.  R.  80. 
If  a  judgment  is  pleaded,  zw^perfraudum  replied,  upon  which  issue  it  was 
taken,  and  it  appears  in  evidence  that  the  creditor  was  willing  to  take  less 
than  is  recovered,  it  is  proof  of  fraud  ;  but,  if  it  be  shown  that  the  adminis- 
trator had  not  assets  to  pay  that  sum,  it  is  no  fraud  :  per  cur,  Parker  v. 
Mfieldy  1  Salk,  321.  If  the  deft  plead  several  judgments  recovered 
against  himself,  to  which  the  pit  replies  fraud,  it  will  entitle  the  pit  to  a 
general  judgment,  if  he  can  avoid  any  one  of  them  ;  for  a  judgment  reco- 
vered against  an  executor  being  an  admission  of  assets,  if  any  one  of  the 
judgments  be  falsified,  the  deft  admits  by  his  plea  that  he  has  more  assets 
than  will  satisfy  the  other  judgments,  by  as  much  as  the  judgment  so  falsifi- 
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ed  amounts  to  :  1  Sound.  337,  a.  (n.)  When  the  judgments  or  debts 
pleaded  are  upon  penalties,  it  seems  the  right  of  replying  is  to  say  that  the 
creditor  would  have  accepted  the  less  sum,  but  the  deft,  either  would  not 
pay,  or  had  paid  them,  but  kept  the  judgments  or  bonds  on  foot  by  fraud  and 
covin  ;  and  the  pit,  on  the  issue  jomed  thereon,  may  give  in  evidence  such 
matter  as  will  serve  to  avoid  the  penalties  :  1  Saund,  334,  n.  citing  Tan- 
son  V  Hart,  3  Lev,  368  ;  Bell  v.  Boltcn,  1  Lutw.  450.  If  the  pit.  can- 
not deny  the  plea  oiplene  administravitj  he  should  pray  judgment  of  as- 
sets, quando  acciderint,  either  generally  or  specially;  as,  "which,  after 
satisfying  the  moneys  due  on  the  outstanding  judgments,  bonds,  &c.  men- 
tioned in  the  deft  ^s  plea,  shall  come  to  the  deft.^s  hands  as  executor,  &c.  to 
be  administered  :"  Com,  D,  tit,  P leader ,  2  D.  9.  Or,  if  plene  admu 
nistravit  prsBter  a  sum  acknowledged  to  be  in  hand  has  been  pleaded,  the 
pU.  should  pray  and  take  judgment  joro/ari/o,  and  of  asset  quando  accide- 
rinty  as  to  the  residue,  in  case  the  plea  be  true. 


Precedents, 

The  mode  of  firaraing  the  commencement  of  declarations  against  execntors  and  administra- 
ton  may  be  collected  from  the  precedents  at  the  suit  of  them  aiUe^  499,  mutatia  mutandis. 
Omit  the  words  "  owes  to*^  in  a  declaration  of  debt 

DECLARATION  IN  K.  B.  AGAINST  AN  XZXCUTOR,  WOK  WORK,  SlC,  FOR  TKSTATOR,  ON  PROMISES  BT  HUl. 

EUenborough.  Easter  Term,  9.  Geo.  4. 

Middlesex  to  wit  A.  R  complains  of  C.  D.,  execator  of  the  last  will  and  testament  of  £.  F« 
deceased,  being  in  the  custody,  ^TC-,  for  that  whereas  the  said  E.  F.  in  his  lifetime,  to  wit,  on» 
SlCj  at,  SlCj  was  indebted,  &.C.,  and,  being  so  indebted,  &c.  {laying  the  promisea  by  the  teatator.) 
Yet  the  said  E.  F.  in  his  lifetime,  and  the  said  deft,  as  executor  as  aforesaid,  since  the  death  of 
the  said  £.  F.,  not  regarding,  &.C.,  but  contriving,  6fc.y  have  not  nor  hath  either  of  them,  yet  paid 
the  aevenl  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  pit,  (although 
<»fleii  requested  so  to  do,)  but  to  pay  the  same,  or  any  part  thereof,  to  the  said  pit.,  the  said  E, 
F.,  in  his  lifetime,  wholly  refused,  and  the  said  deft,  as  executor  as  aforesaid,  hath,  ever  since 
the  death  of  the  said  E.  F.,  hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the 
said  pit  of  X — 'f  and  therefore  he  brings  his  suit,  6lc,    Pledges,  &c. 

%  OSCLARATION  AGAINST  AN  RXECUTOR  ON  PROMISES  BT  HIM. 

And  whereas,  also,  the  said  £.  F.  deceased,  in  his  lifetime,  to  wit,  on,  4'C-«  afore, 
■aid,  at,  Ac,  aforesaid,  was  indebted  to  the  said  pit.  in  the  further*  sum  of  £ — ,  r*509"T 
of  like  lawful  money,  for  divers  goods,  wares,  and  merchandise,  by  the  said  pit  be-  *-  -^ 

ftre  that  time  sold  and  delivered  to  the  said  £.  F.,  since  deceased,  and  at  his  like  special  in- 
stance  and  request  (or  aa  the  pUa  ia.)  And  the  said  sum  of  money  in  this  count  mentioned 
hang  and  remaining  wholly  due  and  unpaid,  the  said  deft,  as  executor  as  aforesaid,  in  consido' 
ration  thereof^  afterwards,  and  afler  the  death  of  the  said  E.  F.,  to  wit,  on  &c.,  at,  «Slc.,  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  pit  to  pay  him  the  said  sums  of 
money  in  this  count  mentioned,  when  he,  the  said  deft,  as  executor  as  aforesaid,  should  be 
thereunto  afterwards  requested.  And  whereas,  also,  the  said  deft.,  as  exeeutor  as  aforesaid, 
afterwards,  and  after  the  death  of  the  said  E.  F.,  to  wit,  on,  &c.,  last  aforesaid,  at  &c.,  aforesaid, 
acooonted  with  the  pit  of  and  concerning  divers  other  sums  of  money  from  the  said  deft.,  as 
exiecator  as  aforesaid,  to  the  said  pit,  before  that  time  due  and  owing,  and  then  in  arrear  and 
unpaid ;  and,  upon  that  accounting,  the  said  deft,  as  executor  as  aforesaid,  was  then  and  there 
loond  to  be  in  arrear  and  indebted  to  the  said  pit  in  the  further  sum  of  £ — ,  of  like  lawful 
money,  and,  being  so  found  in  arrear  and  indebted,  and  the  said  last-mentioned  sum  of  money 
being  and  remaining  wholly  unpaid,  he  and  the  said  deft,  as  executof  as  aforesaid,  in  oonside* 
ration  thereof^  afterwards,  to  wit,  on,  &.C.,  last  aforesaid,  at  &c.,  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  pit,  to  pay  him  the  said  sum  of  money  lastmentioned, 
wheoerer  afterwards  he,  the  said  deft,  as  executor  as  aforesaid,  should  be  thereunto  requested. 
Yet  the  said  deft,  executor  as  aforesaid,  not  regarding  his  said  several  promises  and  under, 
takings,  so  by  him  in  manner  and  form  aforesaid  made,  but  contriving  and  fraudulently  intend- 
ing  craftily  and  subtily  to  deceive  and  defraud  the  said  pit  in  this  respect,  hath  not  yet  paid  the 
■aid  several  sums  of  money  in  the  said  last  two  counts  mentioned,  or  any  or  either  of  tnem,  or  any 
part  thereof^  to  the  said  pit  (although  often  requested  so  to  do,)  but  the  said  deft,  executor  aa 
afiresaid,  to  pay,  the  same,  or  any  part  thereot  hath  hitherto  wholly  refused,  and  still  doth  re> 
Ibae,  to  the  damage  of  the  said  pit  of  £— ;  and  therefore  he  brings  his  suit,  Slc  Pledges,  6lc, 
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DIOL&EATION  AOAllWr  AM  ADKimBTftATQK. 

Middleflez  (to  wit.)  A.  R  complains  of  C.  IX,  adminifltralor  of  all  and  sii^ralar  the  foods  and 
chattels,  rights  and  credits,  of  £.  F.  deceased,  at  the  time  of  fau  death,  who  died  intestate,  beinf  , 
4rc.  for  that  whereas  the  said  E.  F.,  in  his  lifetime,  to  wit,  on.  SfC^  at  &.c^  was  indebted,  dtc. 
(laying  the  promises  by  the  'deceased,  in  the  same  mode  as  in  last  precedent  but  one.)  Yet  the 
■aid  £.  F.  in  his  lifetime,  and  the  said  deft,  administrator  as  afiireeaid,  after  the  death  of  the 
said  £.  F.,  not  regarding  d&c.,  but  contriving,  &c.  to  deceive  and  defraod  the  said  pit  in  this 
behalf,  have  not,  nor  haUi  either  of  them,  as  yet  paid,  dtc  (althongh  oflen  requested  so  to  do») 
but  to  pay  the  same,  or  any  thereof,  to  the  said  pit  the  said  E.  R,  in  his  lifetime,  whollv  re- 
fused, and  the  deft,  administrator  as  aforesaid,  hath,  ever  since  the  death  of  the  said  E.  FV,  hi- 
therto wholly  refused  and  still  refuses  so  to  do* 

DKCLARATION  AOAIMBT  AN  AOMINISTRATOa  BK  BONIS  NON, 


— '  (to  wit)  A.  B.  complains  of  C.  D.,  administrator  of  all  and  singular  the  ffooda,  chat- 

tels, and  credits,  which  were  of  £.  F.,  deceased,  at  the  time  of  his  death  left  unadmmistered  by 
6.  H.  in  his  life  time,  now,  also  deceased  (and  which  said  G.  H.  in  his  lifetime,  and  at  the  txmew 
his  death  was  executor  of  the  last  will  and  testament  of  the  said  E.  F,  deceased),  with  the  wUl  of 
the  said  E.  F.  annexed,  being,  dLc.,for  that  whereas  the  sahi  E.  F.  in  his  lifetime,  to. wit,  on,  Slc, 
at,  d&c,  was  indebted,  Sfc  Yet  the  said  E.  F.  in  bis  lifetime,  and  the  said  6.  H.  in  his  lifetime, 
now  deceased,  after  the  death  of  the  said  E.  F.  and  which  said  G.  H.  in  his  lifetime,  and  at  the 
time  of  his  death,  was  executor  of  the  last  will  and  testament  of  the  said  E.  F.,  deceased,  and  the 
said  deft,  administrator  as  aforesaid,  after  the  death  of  the  said  G.  H.,  not  regarding,  Slc.,  have 
not,  nor  have,  nor  hath  any  or  either  of  them,  as  jret  paid,  Sfc*  (although  often  requested  so  to  do), 
but  to  pay  the  same  or  any  part  thereof,  to  the  said  pit,  the  said  E.  R,  in  his  lifetime,  and  the  said 

C  G.  H.  executor  as  aforesaid,  in  his  lifetime,  and  after  the  death  of  the  said  E.  F., 

^'51 0  J  respectivelv  ^refused ;  and  the  said  deft,  administrator  as  aforesaid,  hath,  ever  sinoe 
the  death  of  the  said  G.  H.,  hitherto  wholly  refused,  and  still  refuses  so  to  do,  to  the 
damage,  &e. 

«  REPUCAITON  THAT  DDT.  18  KXHCUTOR. 

{PreeUtdi  neii,  as  post,  **  R^ication,**)  Because  he  saith,  that  the  said  deft,  at  the  tiraA  of  ex- 
hibiting  of  the  said  bul  of  him,  the  said  pit,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
executor  of  the  last  will  and  testament  of  the  said  E.  F.,  deceased,  and  hath  administered  divers 
goods  and  chattels,  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of  his  death,  as  executor 
of  the  last  will  and  testament  of  the  said  E.  F.,  to  wit,  at,  ^c^  aforesaid ;  and  this  he,  the  said  pit, 
prays  msy  be  inquired  of  by  the  country,  &c.  r^  / 

RSrUCATION  TO  FLXNE  ADMINISTRAVIT,  TflAT  DXFT.  HAD  ASSETS. 

(Precludi  mm,  as  post,  ^  ReplicationJ'^)  Because  he  saith,  that  the  said  deft,  on  the  day  of  ex- 
hibiting the  hill  of  him,  the  said  pit  in  this  behalf,  had  divers  goods  and  chattels  which  were  of 
the  said  E.  F.,  deceased,  at  the  time  of  his  death,  in  the  hands  of  him,  the  said  deft  as  executor 
{or,  **  administrator")  as  aforesaid,  to  be  administered,  of  great  value,  to  wit,  of  the  value  of  the 
damases  sustained  by  him,  the  said  pit,  by  reason  of  the  premises  in  the  said  declaration  men- 
tioned, and  wherewith  the  said  deft,  as  executor  {or^  '*  administrator")  as  aforesaid,  oould,  and 
might,  and  ought  to  have  satisfied  those  damages ;  and  this  he,  the  said  pit,  prays  may  be  inquired 
of  by  the  country,  dtc 

EErUCATION  THAT,  AFTER  EXmsniNG  OF  THE  BILL,  AND  BEFORE  PLEA,  ASSETS  CAME  TO  DETT.^S  HANDS. 

{Preeludi  non,  as  post,  "  Replication,")  Because  he  saith,  that  he  exhibited  his  bill  in  this  suit 
against  the  said  deft,  as  executor  as  aforesaid,  heretofore,  that  is  to  say,  upon,  Slc,  and  that,  after 
the  exhibiting  the  said  bill,  and  before  the  time  of  pleading  the  said  plea  of  the  said  deft,  to  wit, 
on,  dec  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of  pleading 
the  said  plea,  divers  goods  and  chattels,  which  were  of  the  said  E.  F^  at  the  time  of  his  death,  of 
great  valae,  to  wit,  of  the  value  of  the  said  damages  in  the  said  declaration  mentioned,  came  to 
and  were  in  the  hands  of  the  said  deft,  as  executor  as  aforesaid,  to  be  administered,  to  wit,  at, 
dLC,  aforesaid,  and  wherewith  he  oould,  and  might,  and  ought  to  have  satisfied  the  damages 
aforesaid,  and  this  he,  the  said  pit,  is  ready  to  verify ;  wherefore  he  prays  judflrment  and  his  dam- 
ages aforesaid,  to  be  levied  of  the  said  goods  and  chattels,  which  were  of  the  said  E.  F.,  at  the 
time  of  his  death,  which  have  so  come  to  the  hands  of  the  said  deft,  as  executor  as  aforesaid,  to 
be  administered  since  the  exhibiting  of  the  bill  aforesaid,  dtc. 

See  other  forms  of  declaration  a^nst  a  surviving  executor,  2  ChiL  PL  108 ;  a^^ainst  a  sorvi- 
Ting  administrator,  ib^  111 ;  against  husband  and  wife,  executrix  before  marriage,  ti.,  109 ; 
agaanat  husband  and  wife,  executrix  after  marriage,  ib. ;  against  husband  and  wife,  a£niniftratrix 
before  marriage,  ti.,  114 ;  against  husband  and  wife,  aidministratrix  after  marriaj|nB,  ti. ;  agiiBst 
executor  on  promise  to  par  legacy  in  consideration  of  forbearance,  ti.,  245 ;  agaust  exeeutor  er 
administrator  of  maker  of  note,  iOn  142 ;  against  executor  or  administrator  of  aooepter,  t^  1€7 ; 
againat  axaeutor  of  obligor  of  bond,  i6.,  468 ;  agaiurt  administrator  of  obliger,  ii. 
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# 

t  KXA  or  Dsrr.  n  UNonEsizBcuTcnu 

{Actianam^  petit  **PIm.**)  BecauM  he  says  that  he,  the  said  deft,  never  was  execotor  of  the 
last  will  and  testament  of  the  said  £.  F.,  deceased,  nor  ever  administered  any  of  the  goods  and 
ehatiels  which  were  of  the  said  £.  F.,  deceased,  at  the  time  of  his  death,  as  executor  of  the  last 
will  and  testament  of  the  said  £.  F^  deceased,  in  manner  and  form  as  the  said  pit  hath  above  in 
his  said  deelaratioa  in  that  behalf  alleged.    And  this,  d&c    ( Concktde  with  a  ver^fieation^  oMfOMt^ 

DDT.  KE  UnaUtt  aDllIlllffr&ATO&. 

(iistis  nm.)  Beeaiise  he  says  that  he  is  not,  nor  eves  hath  been  administrator  of  the  goods  or 
chattels,  rights  or  credits,  which  were  of  the  said  E.  F.,  deceased,  in  manner  and  form  as  the  said 
A.  B.  hath  above  in  his  said  declaration  in  that  behalf  alleged.  And  this,  4rc.  (CssicWt  toitA  a 
9tHfiea^n  a$  po$t,  •  PUa.**) 

PLENE  ADHINIST&AVrr. 

*  {AeHo  son.)    Because  he  says,  that  he  hath  fully  administered  all  and  singular 
the  Eoods  and  chattels,  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of  his  F^S  1  ll 
death,  and  which  have  ever  come  to  the  hands  of  him,  the  said  deft,  as  executor  {or,  ^  "^ 

"  as  administrator")  as  aforesaid,  to  be  administered,  to  wit,  at,  ^c,  aforesaid,  and  that  he,  the 
said  deft  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  tlie  said  A.  B.  in  this  behalf  (sr,  if  in  C. 
P^erby  origiTuU,  **  at  the  time  of  the  commencement  of  this  suit,**)  or  at  any  time  since,  had  any 
sfoods  or  ch^tels,  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  in  the  hands  of 
htm,  the  said  deft.,  as  executor  (or,  **  as  administrator")  as  aforesaid,  to  be  administered.  And 
this,  &«.    {Conclude  with  a  verification^  a»  post^  ^  Pleae.^) 

I  PLENC  ADM IfOSTEATTT  nUPTKR. 

{AbUo  now.)  Except  as  to  the  sum  of  J&— ,  because  he  says  that  he,  the  said  deft,  hath  fully  ad- 
nqinistered  ail  and  smgolar  the  goods  and  chsJttels,  which  were  of  the  said  E.  F.,  deceased,  at  the 
time  of  his  death,  and  which  have  ever  come  to  the  hands  of  him,  the  said  deft,  to  be  administered, 
except  ^oods  .ind  chattels  of  the  value  of  X—  (or,  except  the  said  sum  of  JC — ")  to  wit,  at,  dtc, 
afivresaid,  and  that  he,  the  said  deft,  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said  A.  B. 
in  tigs  behalf,  {or,  ifinC.P^orhy  original,  **  at  the  time  of  the  commencement  of  this  suit,** )  or 
at  any  time  since,  had  any  goods  or  chattels,  which  were  of  the  said  E.  F.,  deceased,  at  the  time 
of  his  death,  in  his  hands  to  be  administered,  except  the  said  ffoods  and  chattels  of  the  value  afore- 
said {or,  **ofthe  said  sum  of  £ — ^)  and  this  he,  the  deft.,  is  ready  to  verify;  wherefore  he 
ways  iodgment  if  the  said  A.  B.  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
bioi,  the  Mid  deft,  exoeptasto  the  said  sum  of  X — ^dtc 

See  other  forms  of  pleas,  plen^  admimetramt  by  executor  of  an  executor,  3  Chit,  PI,  944;  of  a 
retainer,  i6.,  946;  judgment  recovered  and  bonds  outstanding,  t6^  947;  jlene  adminietrawt  to 
debt  on  bond,  ib^  971 ;  and  the  like  before  noticed  of  bond,  t6.;  plea  that  pH.  and  deft  were  boUi 
executors,  ii.,  942-3;  avowry  and  oognizanoe  as  bailiff  of  an  executor,  under  33  A  8,  £.  37.,  t^., 
1055;  plea  in  bankruptcy  by  executor,  of  judgment  recovered  against  him,  16.,  1239;  the  like  at 
met  priua,  ib. 

See  other  ionns  of  replicaticms  iopUne  admimetravit  by  an  executor  of  an  executor,  3  C7^« 
PL  1164;  to  plene  adminietravit  prater  bonds  outstanding  assets  ultra,  i6.,  1165;  that  deft, 
had  assets  when  he  had  notice  of  writ,  t6^  that  judgments  against  deft  were  obtained  by  fKud, 
ik,  1166;  that  judgment  was  fimudulently  suffered  for  more  than  was  due,  t6.,  1167;  tlut  bond 
has  been  paid,  and  is  kept  on  foot  by  fraud,  ib,;  award  of  venue  where  only  piene  itdminietrami 
is  pleaded,  i&,  1163;  prayer  of  judgements  of  assets  in  future,  and  general  issue,  ib.,  1168;  the  like 
with  award  of  venue,  ib.,  1169;  rejoinder  that  no  assets  have  come  to  hand  since  issuing  the 
writ,  ih^  1235;  that  judgments  against  deft  were  fairly  obtained,  t&. 


Evidence  for  Plaintiff. 

The  proof  of  the  cause  of  action  will  be  the  same  as  in  other  cases.  If 
the  deft  does  not  plead  a  plea  denying  the  debt^  the  same  is  admitted ;  and, 
in  such  case  pit  should  be  prepared  merely  to  prove  the  amount  of  such 
debt  But,  m  an  action  of  debt,  in  which  a  specific  sum  is  demanded,  the 
amount  need  not  be  proved:  1  Salk,  296;  B.  N.  P.  140.  Where  there  is 
no  other  plea  denying  the  cause  of  actioui  plene  administravit  admits 
it»  so  does  ne  ungues  executor:  1  Saund.  207,  a.  (n.) 


10  EXECUTORS  AND  ADMINISTRATORS, 

Evidence  of  Deft. ^8  being  Executor  or  Administrator.^ — Where  the 
deft,  pleads  ne  ungues  executor  or  administrator,  the  pit  should  be  pre- 
pared to  prove  the  deft.'s  being  such  executor  or  administrator;  and,  in  this 
case,  a  notice  should  be  served  on  deft.,  requiring  him  to  produce  the 
probate,  or  letters  of  administration,  which,  if  produced,  will 
f*512"]  *establish  the  issue  ;  see  ante,  503-4.  On  proof  of  the  service 
of  this  notice,  secondary  evidence  of  the  deft,  's  being  executor 
or  administrator,  is  admissible  ;  and,  in  that  case,  it  must  be  proved  )iy  the 
statute  book  from  Doctors'  Commons,  in  which  the  probates  and  adminis- 
trations are  entered,  or  the  original  will  may  be  produced  by  an  o£Scer  of 
the  court,  Davis  v.  Williams,  13  Ectst,  «34;  Gordon  v.  Dyson,  \  B.  8f 
B.2\9j  but,  in  this  case,  the  usual  indorsement,  ^<  that  probate  had  been 
granted  to  the  deft.,"  must  be  proved.  The  deft's  identity  should  be 
established.  To  prove  the  deft.'s  character  of  executor,  it  will  be,  how- 
ever, sufficient  to  prove  the  deft.'s  taking  possession  of  the  effects  of  the 
deceased,  and  dealing  with  them  in  such  manner  as  to  make  himself  liable 
as  executor  de  son  tort;  and  this  is  a  question  of  fact  for  the  jury ;  Pagttt 
y.  Priest,  2  T.  R.  97.  The  most  usual  acts  are,  deft's  taking  possession 
of  and  converting  the  assets  to  his  own  use,  5  Co.  336  ;  living  in  the  house, 
and  carrying  on  the  trade  of  the  deceased,  Hooper  v.  Summerset,  1  Wightw., 
16  )  paying  the  deceased's  debts  or  legacies  out  of  them  ;  suins  for,  receiv- 
ing, or  releasing  the  debts  due  to  the  estate;  seizing  a  specific  legacy,  with- 
out the  assent  of  the  lawful  executor,  3  Bac.  Ah.  21 ;  entering  on  a  lease 
or  term  for  years,  ih.  22  ;  or  an  estate,  per  autre  vie,  Carth.  166,  which 
is  made  assets  by  29  Car.  2,  c.  3  ;  answering  in  the  character  of  an  execu* 
tor  to  an  action  brought  against  him,  or  pleading  any  other  plea  than  ne 
ungues  executor:  Toller,  38.  And  evidence  of  slight  acts  of  intermed- 
dling will  be  sufficient ;  as  merely  taking  part  of  his  property,  as  a  bible  or 
bedstead,  have  been  held  sufficient :  3  Bac.  Ah.  24.  And,  if  a  person  be 
sent  by  the  ordinary  to  collect  the  effiscts,  and  he  exceed  his  authority,  and 
sell  any  of  them,  even  such  as  are  perishable.  Off.  Ex.  174 ;  or  if  he  had 
the  express  direction  of  the  ordinary  for  such  sale,  the  same  being  illegal, 
he  becomes  an  executor  de  son  tort :  Pagett  v.  Priest,  2  T.  R.  97.  And 
where  A.,  the  servant  of  B.,  sold  goods  of  C,  an  intestate,  both  before  and 
after  C.  's  death,  in  consequence  of  orders  given  by'  him  in  his  lifetime,  and 
paid  the  money  arising  from  such  sale,  into  the  hands  of  B.  and  D.,  had 
also,  in  the  capacity  of  a  servant,  sold  other  goods  of  the  intestate,  on  an 
action  against  B.  and  D.,  as  executors,  for  a  debt  due  from  the  deceased, 
they  not  having  discharged  themselves  by  payment  of  the  money  which 
they  had  respectively  received,  to  the  rightful  administrator,  at  the  time 
when  the  action  was  commenced,  or  even  when  they  pleaded,  were  held 
liable  as  executors  de  son  tort :  ib.  And,  where  a  creditor  took  an  abso- 
lute bill  of  sale  of  the  eoods  of  the  debtor,  but  agreed  to  leave  them  in  his 
possession  for  a  limited  time,  before  the  expiration  of  which  the  debtor 
died,  and  the  creditor  took  and  sold  the  goods,  he  was  held  liable  as  execu- 
tor de  son  tort :  Edwards  v.  Harben,  2  T.  R.  587.  But  the  performing 
offices  of  kindness  and  charity  will  not  render  a  person  liable  ;  such  as  lock- 
ing up  the  goods  of  the  deceased,  directing  the  funeral  in  a  manner  suitable 
to  the  estate,  and  out  of  the  effects  of  the  deceased,  making  an  inventory  of 
his  property,  advancing  money  to  pay  his  debts  or  legacies,  feeding  his 
cattle,  repairing  his  houses,  or  providing  necessaries  for  his  children : 
Toller^  40. 
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Emdenee  of  Assets,  on  Plea  of  Plena  •3dininisiravit'\ — On  a  general 
issue  taken  on  this  plea,  pit.  must  prove  assets  existinc  when  the  writ  was 
sued  out :  Mara  v.  Quin,  6  71  JR.  5.     On  an  issue  taken^  that  assets  have 
come  into  the  hands  of  the. executor  after  the  suing  out  of  the  writ,  the  pit. 
must  prove  that  fact ;  proof  of  assets  coming  to  hand  before  that  time  will 
not  suffice  :  id.  11.     Proof  of  assets  will  be  sufficiently  established  by  the 
production  of  the  inventory  of  the  personal  estate  of  the  deceased,  delivered 
by  the  executor  into  the  Ecclesiastical  Court ;  or  a  copy  of  the  inventory, 
aimed  by  the  executor,  may  be  admitted  ;  B.  N.  P.  140  ;  Saunderson  v. 
Incholy  1  Show.  81.     If,  on  production  of  the  inventory,  it  does  not  suffi- 
ciently appear  what  debts  are  seperate  and  what  desperate,  the  deft 
may  be  charged  with  the  whole,  as  prima  faciei  *assets,  though  r*518"I 
he  may  prove  any  of  them  desperate  :  Smith  v.  Davis,  B.N,  P. 
140 ;  see,  however,  Giles  v.  Dysouj  1  Stark.  32.     On  plea  of  plene  ad- 
minietravitj  proof  of  an  admission  by  the  executor,  <<  that  the  debt  was 
just,  and  should  be  paid  as  soon  as  he  could,^^  is  not  evidence  to  charge  him 
with  assets  :  Hindsley  v.  Rtisselly  12  East,  232.    The  pajrment  of  interest 
on  a  bond  due  from  the  deft^s  testator  will  not  be  an  admission  of  assets, 
Chtverly  v.  Brett,  5  T.  R.  8.  (a);  nor  will  a  submission  to  the  award  of  an 
arbitrator  by  the  executor  be  an  admission  of  assets  :  Pearson  v.  Henry ^ 
5  T.  R.  6.     And,  p.  Ld.  Kenyon,  C.  J. :  <<  In  many  cases,  .an  executor  or 
administrator  is  desirous  of  ascertaining  whether  or  not  there  be  any  founda- 
tion for  the  demand  which  is  made  upon  him,  without  disputing  it  in  an 
action ;  and  it  is  frequently  advantageous  to  both  parties,  that  the  matter  in 
dispute  should  be  referred  : ''  ib.     But  it  will  be  an  admission  of  assets,  if 
the  executor  binds  himself  to  pay  whatever  sum  may  be  awarded,  and  the 
arbitrator  award  a  certain  sum  to  be  paid,  Barry  v.  Riish,  I  T.  R.  691^ 
Worthington  t.  Barlow,  7  T.  R.  453  ;  the  one  case  being  merely  to  as- 
certain the  amount  of  the  debt  due  from  the  intestate,  the  other  agreeing  to 
pay  what  an  arbitrator  should  award  :  ib.  5  T.  R.  7.     Where,  however,  an 
executor,  on  being  applied  to  for  payment,  referred  the  creditor  to  a  third 
party  for  information  as  to  assets,  and  such  third  patty  admitted  assets,  it 
was  held  sufficient  to  charge  the  deft :  Williams  v.  James,  1  Camp.  304* 
If  an  executor  compound  with  the  creditors,  and  after,  at  the  siiit  of  them, 
plead  plene  administravit,  proving  of  the  composition  will  be  conclusive 
proof  of  assets,  and  the  court  will  not  suffer  him  to  give  evidence  of  no  as- 
sets :  B.  N.  P.  145,  a.    Merely  proving  the  amount  of  the  stamp  upon  the 
probate  is  prima  facie  evidence  of  assets,  to  the  amount  covered  by  the 
stamp :  Foster  y.  Blakelock,  SB.fyC.  328  ;  S  D.  fy  R.  48,  s.  c. 

Evidence  in  Action,  suggesting  a  Devastavit.^  Where  an  executor, 
to  an  action  on  a  bond,  pleads  payment,  omitting  to  plead  plene  adminis* 
iravit,  and  the  verdict  be  against  him  on  such  plea,  it  will  operate  as  an  ad- 
mission of  assets,  in  an  action  founded  on  the  judgment  suggesting  a  devas- 
tavit, Erving  v.  Peters,  3  T.  R.  685  ;  or,  if  an  executor  suffer  payment 
by  default,  <Mr  a  judgment  be  given  against  him  on  a  demurrer  to  the  decla- 
ration, the  effect  will  be  the  same :  Ramsden  v.  Jackson,  \Atk.  292; 
Rock  V.  Leighton,  1  Salk.  310;  1  Ld.  Raym.  589,  s.  c;  'Skeltonv.  Haw^ 
kinsj  1  Wils.  259 ;  Treil  v.  Edwards,  6  Mod.  308  ;  2  Str.  1075  j  1 
Saund.  335. 

Evidence  inaction  against  Executor  de  son  Tort.']    If  an  executor 
de  son  tort  be  sued  by  the  rightful  executor  or  administrator,  he  may,  under 
Vol.  II.  3 
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the  general  issue,  and  in  mitigation  of  damages,  prove  payment  made  by 
himself  in  the  due  course  of  administration  ;  but,  should  those  payments 
amount  to  the  full  value  of  the  goods  claimed,  the  pit  is  nevertheless  en- 
titled to  nominal  damages,  Woolley  y.  Clarkj  SB,  fy  ^,  744;  and  the  law- 
ful executor  would,  by  these  means,  be  divested  of  his  right  of  preferring 
one  creditor  to  another  of  equal  rank,  or  giving  himself  the  same  prefer- 
ence ;  but,  if  there  be  a  failure  of  assets,  such  payment  shall  not  be  allowed 
in  damages  :  Toller y  365.  As  to  proof  of  his  being  an  executor  de  son  tort, 
ante^  512.  As  to  joining  the  rightful  executor  or  administrator,  in  an 
action  against  an  executor  de  son  tort,  see  1  Chit  PL  41;  \  M.fyM.  C. 
K  P.  146. 

Evidence/or  Defendant. 

Evidence  in  Disproof  of  Defies  being  Executor. 1    Deft,  may  prove, 

for  the  purpose  of  rebutting  evidence  of  his  being  executor  de  son  tort,  that 

he  took  possession  of  the  deceased's  goods  under  a  fair  claim  of  right,  Flem^^ 

ming  V.  Jarrattj  1  Esp.  Rep.  385  ;  or  that  he  acted  under  the 

r*514']  authority*  of  the  rightful  executor  or  administrator,  HallT.  EU 

liot^  Pea.  Rep.  SQ  ;  but  this  will  not  constitute  a  defence,  unless 

the  executor  have  proved  the  will,  or  the  administrator  taken  out  letters  of 

administration  :  Cottle  v.  Jlldricky  I  Stark.  37. 

In  nUnswer  to  Proof  of  •Assets.']  To  rebut  2Jiy  prima  facie  evidence  of 
assets  which  the  pit.  may  have  given,  the  deft  may  prove  that  thpse  assets 
have  been  exhausted  by  payment,  before  action  brought,  of  other  debts  of 
the  deceased,  of  as  high,  or  of  a  higher  degree,  than  the  pit's  debt,  viz.: 

1.  Charges  of  funeral,  of  proving  the  will,  or  taking  out  letters  of  adminis* 
tration  ;  aod  deft  may  retain  money  for  that  purpose,  and  he  will  be  allowed 
it,  though  he  have  not  actually  paid  it :  Oillies  v.  Smither,  2  Stark.  528. 

2.  Debts  of  record,  or  by  specialty,  due  to  the  king.  3.  Debts  under  par- 
ticular statutes,  such  as  poor-rates,  &c.  4.  Debts  of  record,  as  judgments, 
statutes,  and  recognizances ;  but,  unless  such  debts  be  docketed  according 
to  4  and  5  W.  fy  m.y  c.  20,  they  are  only  to  be  classed  as  simple  contract 
debts  :  Hickey  v.  Hayter^  6  T.  R.  884.  5.  Debts  by  specialty,  as  bonds, 
rent  reserved,  either  by  lease  or  parol.  6.  Simple  contract  debts,  as  bills, 
notes',  money  lent,  goods  sold,  &c. :  Toller^  25Sy  278.  ^ 

These  payments  are  to  be  proved  by  witnesses  ;  as  by  the  parties  them- 
selves to  whom  the  payments  have  been  made,  and  who  can  establish  the 
existence  of  the  debts  due  to  them,  as  well  as  the  payments.  Where  there 
were  any  written  securities  of  the  testator,  as  bonds  or  notes,  paid  by  the 
executor  or  administrator,  they  should  be  produced,  and  proved  to  be  paid 
in  the  regular  way ;  but  they  must  be  shown  to  be  valid  securities,  and  en- 
titled to  preference  :  1  Esp.  D.  286.  When. a  bond,  paid  by  an  executor, 
has  been  lost  or  destroyed,  and,  on  plene  administravit  pleaded  to  another 
debt,  he  wants  to  avail  himself  of  the  payment  made  of  it,  he  must  call  the 
subscribing  witness  to  that  bond  to  prove  its  former  existence,  and  then 
prove  its  destruction,  in  addition  to  the  proof  of  payment  of  it :  Gillies  v. 
Smither,  2  Stark.  528 ;  see  ante,  "i)e«rf." 

Deft  may  prove  his  retainer  under  a  plea  of  retainer,  or  under  a  plea 
oi  plene  administravit.  But  he  must  establish  his  own  debt  by  the  same 
evidence  which  would  be  requisite  to  establish  the  demand  as  a  debt  against 
the  testator.    But  he  cannot  retain  for  his  own  debt,  only  as  against  debts 
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of  the  9tme  .degree  :  1  Saund.  333,  n.  An  executor  may  retain  for  pay* 
ments  which  he  has  made  out  of  his  own  moneys  before  the  issuing  of  the 
writ,  in  discharge  of  debts  of  the  deceased^  of  equal  or  higher  degree  than 
the  pit's:  Co.  Lit.  283,  a.;  B.  N.  P.  141.  An  executor  de  son  tort  is 
not  entitled  to  retain,  even  though  the  rightful  executor  has  consented,  after 
action  brought:  Curtis  v.  Palmer y  3  T.  R.  5S7.  To  rebut  evidence  of 
retainer,  the  pit  may  produce  the  will,  and  show  who  are  the  riehtful  ex- 
eeutors :  B.  Ni  P.  143«  If  the  deft,  pleads  a  retainer,  and  also  a  judgment 
recovered,  which  together  coyer  the  assets,  it  is  sufficient  for  the  pit  to 
falsify  either  claim :  Campion  v.  Bentlej/j  1  Esp.  Rep.  344. 

Wliere  there  are  outstanding  debts  of  a  higher  nature,  they  must  be 
pleaded,  and  prored  accordingly.  Where  the  deft  pleads  a  judgment  ob- 
tained  against  him  for  100/.,  and  that  he  has  not  goods,  except  of  the  value 
oiSLf  and  the  pit  proves  that  he  has  100/.,  yet  he  gains  nothing,  for  the 
iubstanee  of  the  issue  is,  that  the  deft  has  not  more  than  will  satisfy  the 
judgment :  Hob.  133  ;  1  Saund.  133,  n.  In  answer  to  proof  by  the  pit, 
that  the  debt  was  not  a  just  one,  or  that  less  is  due  than  the  sum  for  which 
the  judgment  was  given,  and  which  is  prima  facie  evidence  of  fraud,  the 
d^  may  show  that  the  judgment  was  entered  for  more  by  mistake :  Pease 
V.  NayioTy  5  T.  R.  802  ;  Saund.  50,  n.  Where  the  deft,  pleaded  a  judg- 
ment recovered,  and  the  pit  replied  it  was  obtained  and  kept  on  foot  by 
fraud,  the  judgment  creditor  was  called  by  the  deft  to  prove  that  the  debt 
wu  a  fair  one ;  his  testimony  was,  however,  rejected,  on  the  ground  of 
interest :  1  Esp.  Rep.  343. 
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FoRsr  OF  Rejmubdv,  515. 
Form  of  Pleadings,  ib. 
Phecedents,  517. 

EviBEKCE  FOR  PlAINTIFF,  520. 

Evidence  for  Defendant,  521. 
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Form  of  Remedy. 

Trsspjvb  is  the  only  remedy  for  an  illegal  imprisonment,  when  not 
done  under  colour  of  legal  process:  11  Mod.  180.  It  is  the  form  of  re« 
medy,  also,  when  the  imprisonment  was  in  the  first  instance  legal,  but  the 
deft.,  by  an  excess  of  authority,  or  violence,  becomes  a  trespasser  ab  ini- 
tio: Co,  D.  Trespass,  C.  2.  It  lies  for  the  wrongful  imprisonment 
after  the  process  is  determined,  Cro.  J.  379.  If  the  imprisonment  took 
place  under  colour  of  a  legal  proceeding,  the  pit's  only  remedy  is  by  ac* 
tion  on  tiie  case,  for  the  malice,  if,  indeed,  there  was  malice:  see  post, 
**  Maliciatis  Arrest f^  and  see,  further,  as  to  the  form  of  remedy  for  an 
injury  done  under  colour  of  ptocesa,  post,  <<  Trespass.'* 

Form  of  Pleadings, 

Declaration.^  The  venue  in  this  action,  as  in  other  personal  actions,  is 

transitory,  and  may  be  laid  in  any  country;  if  the  imprisonment  happened 

abroad,  Uie  place  where  it  occurred  should  be  laid,  with  a  videlicet,  thus: 

^  at  Fort  St  George,  in  the  East  Indies,  to  wit,"  <<  at  Westminister,  is 
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the  county  of  Middlesex:"  Mostyn  v  FabrigaSf  1  Cowp.  161.  As  to 
the  venue,  in  actions  against  justices  of  the  peace,  and  constables,  &c.,  see 
^^  Justice  of  the  Feace^''  "  Officer.^'  The  other  points  as  to  the  declara- 
tion  will  be  found,  post,  «  Trespass^'  ante,  94,  ^^  Assault  and  Bat- 
tery.'' 

Plea."]  The  rules  as  to  pleas  in  general  will  here  prevail:  /lo*/,  «  Plea,^* 
*«  Trespass J^    The  general  issue  is,  not  guilty.     Matter  in  justification  of 
the  imprisonment  must  he  pleaded  specially,  showing  that  the  imprison- 
ment was  lawful,  except  in  those  cases  where  t^  party  is  enabled,  by 
some  Stat,  to  give  the  matter  in  evidence  under  the  general  issue;  for  it 
is  a  rule,  that,  where  the  act  would,  at  common  IsctTj  prima  facie  appear  to 
be  a  trespass,  any  matter  of  justification  or  excuse,  or  don«  by  virtue  of 
a  warrant  or  authority,  must,  in  general,  be  specially  pleaded:  2  Camp* 
BlBf  500;  Co.  Lit.  282,  b.;  2  Sound.  298,  n.  1;  Com.  D.  Pleadery  E. 
15,  16.     And  this,  among  other  reasons  is  to  prevent  the  pit.  from  being 
taken  by  surprise  at  the  trial,  and  then  assigning  various .  grounds  for  im- 
prisoning the  pit  of  which  he  had  no  notice;  3  fFils.  370,  1;  Co.  Litn 
S^SL\  and  se^  further,  post^  "  Trespass^  Pleas  in.^*    A  constable  may 
justify  under  the  general  issue,  although  he  act6d  without  warrant,  pro- 
vided there  were  a  reasonable  charge  of  felony  made,  although  he  after- 
wards discharged  the  prisoner,  without  taking  him  before  the  magistrate, 
and  although  it  eventually  appear  that  no  felony  was  committed;  but  a  pri- 
vate person  who  makes  the  charge,  and  puts  the  constable  in  motion,  can- 
not justify  finder  the  general  issue,  but  must  plead  specially:  M'Clougkan 
V.  Clayton^  Holty  C.  478;  7  Jac.  1,  c.  5;  21  Jac.  1,  c.  12.     Where  the 
party  makes  the  charge,  obtains  a  warrant,  and  assists  the  oflScer, 
r*516]    he  may  defend  under  *the  general  issue:  3  Camp.  257.     It  is, 
in  general,  not  advisable  for  the  officer  to  join  in  the  plea:  2 
Sing.  523. 

The  special  plea  must  admit  the  trespass,  and  where,  to  an  action  for 
false  imprisonment,  brought  by  A.  against  B.,  C.  and  D.,  they  pleaded  a 
plea  of  justification  under  process,  wherein  B.  said,  that  he,  as  attorney  for 
the  pit.  in  the  original  action,  delivered  the  warrant  made  by  the  sheriff 
upon  the  process,  to  C.  and  D.,  as  his  bailifis,  to  be  executed  in  due  form 
of  law,  and  that  C.  and  D.  thereupon  arrested  the  pit.  A.,  and  detained  him 
in  prison, — ^this  was  holden  to  be  a  sufficient  admission  by  B.  of  the  tres- 
pass, for  the  purpose  of  his  justification;  for  he  who  commands  or  directs 
another  to  do  a  trespass  is  guilty  of  the  trespass,  if  done  by  the  other  per- 
son, pursuant  to  his  direction:  Willes^  14.  The  deft,  must  show  that  he 
imprisoned  pit.  by  lawful  authority,  and  such  authority  must  be  shown:  1 
Inst.  283.  There  is  a  difference,  however,  in  this  respect,  where  the  jus- 
tification is  under  judicial  process  between  the  party  of  the  cause,  or  a  mere 
stranger,  and  the  officer  who  executes  the  process  of  the  court;  the  party 
to  the  cause,  or  a  mere  stranger,  must  set  forth,  in  their  plea,  the  judg- 
ment, jocr  Holt,  C.  J.y  Brit  ton  v.  Cole,  Carth.  443,  as  well  as  the  writ; 
but  the  officer  need  only  show  the  writ,  1  Lev.  95,  3  ib.  20,  under  which 
he  acted,  for  he  is  bound  to  execute  the  process  of  the  court,  having  com- 
petent jurisdiction,  without  inquiring  after  the  judgment  And  it  is  to  be 
observed  that,  where  the  party  to  the  cause  and  the  officer  join  in  pleading, 
the  plea  must  contain  all  the  requisites  which  would  be  necessary  in  case 
they  had  pleaded  separately,  Str.  509;  foi^  it  is  a  general  rule,  that,  where 
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two  or  more  join  in  a  defence,  although  the  justification  may  be  gu£Scient 
for  one  or  more,  yet,  if  it  be  not  su£Scient  for  the  rest,  it  will  be  bad  as  to 
all  the  defts.     In  justifying  under  process  of  inferior  courts,  a  greater 
strictness  is  required,  WilleSy  37;  thus,' the  nature  and  extent  of  the  juri»* 
diction  of  the  court  below  ought  to  be  set  forth,  and  that  the  cause  of  ac- 
tion below  arose  within  the  jurisdiction  of  the  court  below:  ib. ;  4  Taunt. 
50;  fVilleSj  689.     Merely  stating,  in  the  plea,  the  declaration  in  the  court 
below,  which  contained  an  averment  that  the  cause  of  action  arose  within 
the  jurisdiction,  is  not  sufficient:  3  Lev.  343.     It  is  not  necessary  to  set 
forth,  in  such  plea,  the  proceedings  at  length  in  the  inferior  court,  3  Lev. 
403,  Cowp.  18;  but  if  the  party  justify  under  a  captor,  a  precedent  sum- 
mons ought  to  be  set  forth,  WilleSj  38;  or  it  should  be  shown  by  intend- 
ment or  otherwise,  fhat  such  summons  had  issued;  Willes,  688,  38,  n.     If 
the  plea  justify  a  trespass  under  the  process  of  a  foreign  court,  it  seems 
that  it  should  be  formed  in  analogy  to  similar  justifications  under  the  pro- 
cess of  our  inferior  courts;  but,  at  any  rate,  a  plea  which  only  states  that 
the  court  abroad  was  goyerned  by  foreign  laws,  that  the  property  seized 
was  within  its  jurisdiction,  that  certain  legal  proceedings  were  had  accord- 
ing to  such  foreign  laws,  against  the  property  in  question  in  fuch  court,  hav- 
ing competent  jurisdiction  in  that  behalf,  et  taliter  processum^  &c.,  that 
the  deft  was  ordered  by  the  sgime  court,  having  competent  authority  in 
that  behalf,  to  seize  the  property,  is  bad,  as  being  too  general,  and  not  giv- 
ing the  pit  notice  whether  the  deft  justified  as  an  officer  of  the  court  or 
pitfty  to  the  cause,  or  of  what  nature  the  charge  was,  or  by  whom  institut- 
ed, or  what  the  order  of  seizure  was,  whether  absolute  or  quousque^  &c. : 
Colktt  y.  Ld.  Keith,  2  Eastj  260;  and  see  in  general,  2  8.  N.  P.  887,  8. 
A  plea,  justifying  an  arrest  by  a  private  person  on  the  grounds  of  suspi- 
cion of  felony,  must  show  the  grounds  of  such  suspicion  :  Mure  v.  Kayey 
4  Taunt.  34  ;  5  Price,  525.    It  is  for  the  court  to  judge  whether  there  was 
reasonable  cause  for  suspicion,  ib.;  8  Taunt.  182  ;  2  Moo.  80,  a.  c.     In  a 
plea  of  justification  by  an  officer,  care  must  be  taken  to  state  his  appoint- 
ment accurately :  7  East,  174.     If  a  constable  plead,  specially,  a  justifica- 
tion of  an  imprisonment,  without  a  warrant  for  a  breach  of  the  peace,  it 
0eems  necessary  to  aver  that  he  had  view  of  the  breach,  it  having  been 
decided  that  a  constable  cannot  arrest  for  an  afiray  out  of  his 
*view  without  a  warrant,  except  a  felony  is  likely  to  ensue:  3  r*517l 
Chit.  PL  1078,  n.,  and  cases  tfiere  cited.  ^ 

If  a  plea  of  justification  consist  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  fo»m  a  good  defence,  it  will  sufficiently  support  the  jus- 
tification, if  one  of  these  facts  be  found  by  the  jury.  Spilsbury  y.  MicklC'- 
thwaite,  I  Taunt.  146. 

Replication.']  The  general  rules  as  to  replications  in  trespass  will  ficre 
prevail:  post,  "  Trespass. ^^  If  the  deft  justify  as  constable,  and  with- 
out warrant  taking  the  pit.  for  a  breach  of  me  peace,  or  under  public  act  of 
Parliament,  or  under  a  right  for  all  persons  given  bv  the  common  law^ 
Com.  D.  Pleader,  F.  18 ;  12  Mod.  580,  2,  or  if  the' deft  justify  under 
process  of  a  court  not  of  record,  the  general  replication,  de  injuria,  is  suf- 
ficient, all  making  matter  of  fact,  and  making  but  one  cause :  ib,;  8  Com. 
67,  a;  1  Chit.  PL  527.  But  if  the  deft  justify  by  warrant  of  a  justice  of 
the  peace,  the  replication  must  be  special,  and  must  admit  or  protest  the 
warrant)  and  reply  dt  injuria  as  to  the  residue,  or  take  issue  simply  on  the 
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warrant,  ib.;  and,  where  the  justification  is  under  a  writ,  warrant,  or  other 
process  of  a  court  of  record,  the  pit  must  not  reply  de  injuria  generally, 
putting  the  whole  of  the  plea  in  issue,  6  Co.  67,  a.,  Com.  B\  Pleader ^  F. 
19,  20;  but  must^  according  to  the  facts  of  such  particular  case,  either  deny 
the  issuing  of  the  writ  or  making  of  the  warrant,  1  Saund.  299,  i.,  or  pror 
test  the  writ  or  warrant,  and  reply  de  injuria  as  to  the  residue ;  or,  if  the 
parties  have  been  guilty  of  any  illegal  conduct,  as  under  violence,  or  an 
imprisonment  before  the  issuing  or  after  the  return  of  the  writ,  the  pit 
should  reply  the  facts,  or  new  assign:  ib.;  1  Chit.  PL  513.  Where  the 
deft  justifies  t6e  imprisonment  under  a  commitment,  as  a  magistrate,  for  a 
bailable  offence,  in  consequence  of  an  information  upon  oath,  the  pit  under 
the  general  replication,  de  injuria^  cannot  give  in  evidence  a  tender  and 
refusal  of  bail,  but  ought  to  reply  that  matter  specially :  2  W.  BL  JS.  1165. 
If  an  action  be  brought  for  detaining  the  pit  in  prison  from  such  a  day  to 
another,  and  deft,  plead,  as  to  part,  ^<  not  guilty,"  within  four  years,  pit 
may  reply  that  it  was  one  continued  imprisonment,  and  so  oust  the  deft  of 
the  benefit  of  the  statute:  Coventry  v.  Jlpsley^  Salk.  420. 


Precedents. 

HBOLAEATION  FOR  FORCING  PLT.  OUT  OV  A  HOUSE,  TEARING  HIS  CL0TRB8,  AND  IMPRI90NTMG  HOf  Iff 
A  WATCR-H0U8B,  AND  AFTXRWARDS  TAKING  Hllf  TO  A  FOUCS  OFFICX. 

Enenboroagh.  Trinit7  Term,  9  Gea  4. 

lifiddleMZ,  (oentM  tramUory)  to  wit  C.  S.  GomplaioB  of  H.  T.,  A.  S.,  and  T.  L.,  being,  ^lc 
(tee  eommencemeaU  in  K.  B,  and  C  P.,  ante  420,)  of  a  plea  of  trespasa,  for  that  the  said  defts^ 
on,  &<i.  (Me  day  of  impriionmeni^-er  any  day  about  the  time^)  with  force  and  arme,  aaeaolted 
the  Bard  pit,  to  wit,  at,  Sic.  (venuey)  and  then  and  there  seized  and  hiid  hold  of  the  said  pit,  and, 
with  great  force  and  violence  (let  the  statement  be  according  to  the  facte  of  the  ease — wtating  it 
more  aggravating  than  it  really  toaa  is  not  advisalde,)  polled  and  dragged  about  hiin,  the  said 
pit,  and  gave  and  struck  him  a  ereat  manj  violent  blows  and  strokes,  and  also  then  and  there 
east,  pushed,  and  threw,  the  said  pit  down  divers  stairs,  and  trod,  and  trampled,  and  jumped 
upon  him,  the  said  pit,  and  then  and  there  dragged  the  said  pit  through  and  along  divers  pas- 
sages, and  cast  and  threw  him  into  the  public  streets  there  and  then,  and  there  rent,  tore, 
damaged,  and  destroyed,  the  clothes  and  wearing  apparel,  to  wit,  one  coat,  one  pair  of  stockings, 
and  one  hat,  of  the  said  plt^  of  great  value,  to  wit,  of  the  value  of  20Z.  which  he,  the  said  pit, 
then  and  there  wore  and  was  elided  with ;  and,  also,  then  and  tliere  forced  and  compelled  the 
•aid  pit  to  go  in  and  along  divers  public  streets  and  places  to  a  certain  watch-house  in  the  ooimty 
aforesaid  (oe  accurate,)  and  then  and  there  imprisoned  the  said  pit,  and  kept  and  detained  him  in 
prison  there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space 
r^5 1 8l  of  time,  to  *wit,  for  the  space  of  twelve  hours  then  next  following;  at  the  expiration 
^  "^  whereof,  to  wit,  on^c,  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 

the  said  defls^  with  force  and  arms,  again  assaulted  the  said  pit,  and  forced  and  compelled  him 
to  go  to  a  certain  public  police-office,  in  fiow  Street,  in  the  county  a^resaid,  and  there  again  im- 
prisoned the  said  pit,  and  kept  and  detained  him  in  prison  there  for  divers,  to  wit,  three  hours,  then 
next  followinpf,  under  divers  iaise  and  unfounded  charges  and  pretences,  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the  will  of  the  pit  By  means  of  which  said  several  premises,  one 
of  the  knee-cape  of  the  said  pit  was  then  and  there  put  out,  and  the  said  pit  was  then  and  there 
greatly  braised  and  wounded,  and  became  and  was  sick,  sore,  lame,  and  disordered,  and  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  which 
time,  he,  the  said  pit,  thereby  then  and  there  suffered  and  underwent  ^rreat  pain,  and  was  hin- 
dered and  prevented  from  performing  and  transacting  his  necessary  affairs  and  business,  by  him, 
daring  that  time,  to  be  performed  and  transacted.  {Jf  pit,  toas  obliged  to  pay  any  doctor's  6tU, 
or  sustained  any  other  special  damage^  add  an  averment  to  meet  same :  see  ante,  **  Assault**  Add 
m  common  count  for  a  false  imvrisonment,  as  next  precedent;  also^  a  count  for  a  common  assauU^ 
MS  ante,  99.  See  form  of  conmtsionj  ante,  420.) 

COUUQN  COUNT  FOR  FALSE  IMPRISONUENT. 

And,  also,  for  that  the  said  deft,  on,  &c.  with  force  and  arms,  &e.  made  another  assault  upon 
the  said  pit,  to  wit,  at,  &c.  and  then  and  there  beat,  bruised,  and  ilUreated  him,  the  said  pit, 
and  then  aiid  there  i^nprisoned  him,  the  said  pit,  txfd  kept  and  detained  hSm  in  prison  there« 
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without  any  n«80iial>lo  or  probable  cause  whateoever,  fbr  a  Ismg  time,  to  wit,  fbr  the  apace  of — 
hoara  thca  next  foUowing,  contrary  to  the  laws  and  cuetoma  of  this  realcn,  and  against  the  will 
of  the  aatd  pit    (Add  a  count  far  cmanon  amauU^  as  amU,  99,  and  conclude  at  ante,  420.) 

See  &tm  of  plea  of  general  issue,  post,  **  tretpasa,''* 

PICA  JUSTZFTINO  MPaiSONINQ  FLT,  VOK  A  BBZACH  OF  THE  PEACK. 

(Actio  non,)  Because  he  says  that,  just  before  the  said  time,  when,  See,,  in  the  said  first  count 
mendoned,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  Slc^  aforesaid,  the  said  pit,  with  force 
and  arms,  &c^'made  an  assault  upon  the  said  deft,  and  beat  and  ill-treated  him,  and  thereupon 
the  said  deft  then  and  there  gave  charge  of  the  said  pit  to  a  certain  peace-officer  of  our  said  lord 
the  king,  who  then  and  there  bad  view  of  the  said  breach  of  the  peace  of  our  said  lord  the  kin^, 
BO  committed  by  the  said  pit,  as  aforesaid,  and  requested  the  said  peace-officer  to  take  the  said 
pit  into  his  custody,  and  carry  him  before  some  justice  or  justices  of  our  said  lord  the  king,  as- 

aigned  to  keep  the  peace  in  and  for  the  said  county  of ,  to  answer  the  premises,  and  to  be 

examined  and  dealt  with  according  to  law ;  and  the  said  peace-officer,  at  such  request  cMf  the  said 
deft^  and  the  said  deft,  in  the  aid  and  assistance  of  the  said  peace-officer,  then  and  there  gently 
laid  their  hands  upon  the  said  pit  in  order  to  take,  and  did  then  and  there  take,  the  said  pit.  into 
the  custody  of  sucn  peace-officer,  and  kept  and  detained  him  so  in  custody  until  the  said  pit  af- 
terwards,  and  as  soon  as  conveniently  could  be,  was  carried  before  one  of  his  majesCy^s  justices, 
assigned  to  keep  the  peace  in  and  for  the  said  county  of——,  for  examination  concerning  the 
premises,  and  to  be  dealt  with  according  to  law ;  and,  on  that  occasion,  the  said  pit  was  necessa- 
rily and  unavoidably  imprisoned,  and  kept  and  detained  in  prison  for  the  said  space  of  time  in 
the  introductory  part  of  this  plea  mentioned,  as  he  lawfully  might  for  the  cause  aforesaid,  which 
are  the  same  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  pit  hath  above  thereof  complained  against  him,  the  said  deft  And  this,  d&c  {Conclude 
with  a  verification,  aopoet,  "Plea,^^ 

PLEA  JUMTJFyPiO  AN  AJULVT,  4^0.  UNDR  A  LATITAT,  AOAIMVT  PIT. 

{Aedo  non.)    Because  they  say  that,  before  the  said  time,  when,  Slc^  in  the  said  firtt  count 
mentioned,  to  wit,  on,  dtc  a  certain  writ  of  our  lord  the  now  king,  commonly  called  a  latitat,  wai 
issued  out  of  the  court  of  our  said  lord  the  kinz,  before  the  king  himself^  at  West- 
minster, in  the  *county  of  Middlesex,  directed  to  the  then  sheriff  of ,  by     F^S  1 91 

which  said  writ  our  said  lord  the  king  commanded  the  said  sheriff  that  he  diould     (-  *' 

take  the  aaid  pit  and  JR«  Roe,  if  they  shonld  be  found  in  his  bailiivick,  and  keep  them  safoly,  so 
that  he  might  have  their  bodies  before  our  said  lord  the  king,  at  Westminster  aforesaid,  on,  dte. 
to  answer  to  the  said  E.  F.  in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  £.  F.,  against  Ibe 
said  ph.  for  £ —  upon  promises,  according  to  the  custom  of  the  said  court  of  our  said  lord  the 
king,  before  the  king  lumself  to  be  exhibited,  and  that  the  said  sheriff  should  have  there  then 
that  writ :  wiuch  said  writ  was  then  and  tliere  duly  indorsed  for  bail  for  £ —  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  which  said  writ,  so  indorsed  for  bail,  as 
aforesaid,  afterwards,  and  before  the  return  thereof  and  also  before  the  said  time,  when,  &c^  to 
wit,  on,  &€.,  at,  &>&,  aforesaid,  was  delivered  to  6.  H.  Esq.,  who  then  and  from  thenceforth,  until, 
and  at,  and  after  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of  » to  be  exe- 

cuted in  due  form  of  law ;  and  thereupon  the  said  6.  H^  so  being  sheriff,  as  aforesaid,  afterwards, 
and  before  the  return  of  the  said  writ,  and  before  the  Said  time,  when,  &&,  in  the  said  first  and 
seeond  counts  mentioned,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at,  Slc^  aforesaid, 
made  his  oertaiu  warrant  in  writing,  under  his  hand  and  seal  of  office  of  sheriff  aforesaid,  di- 

rected  to  the  keeper  of  the  gaol  of  the  said  county  of ,  tnd  to  the  said  C.  D.,  the  said 

sheriff^s  bailiff,  and  thereby  commanded  him,  the  said  C.  D.,  that  he  should  take  the  said  pit,  if 
he  should  be  found  in  his  bailiwick,  and  safoly  keep  hini,  so  that  the  said  sheriff  might  have  the 
body  of  the  udd  pit  before  our  said  k^d  the  king,  at  Westminster  aforesaid,  on  •— —  next,  after 

,  to  answer  the  said  E.  F.  in  the  plea,  and  to  the  bill  in  the  said  writ  mentioned ;  which  said 

warrant,  afterwards,  and  before  the  return  of  the  said  writ,  and  before  the  said  time,  when,  &c 
in  the  said  first  and  second  counts  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &.c. 
aforesaid,  was  delivered  to  the  said  C.  D.,  to  be  executed  in  due  form  of  law.  By  virtue  of  which 
said  writ  and  warrant,  the  said  G.  D.,  as  such  bailiff  as  aforesaid,  and  the  said  £.  F.,  as  his  ser« 
vant,  and  by  his  command,  afterwards,  and  before  the  time  appointed  for  the  return  of  the  said 
writ,  to  wit,  at  the  said  time,  when,  &c.,  in  the  aaid  first  and  second  counts  mentioned,  and  with- 
in  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  &c.,  aforesaid,  took  and  arrested  the  said  ph.  by  his 
body,  in  the  said  messuage  or  dwelling-house  in  the  said  first  count  mentioned,  and  kept  and  de« 
tained  him  in  the  custody  of  the  said  U.  D.,  at  the  suit  of  the  said  £.  F.,  for  the  cause  aforesaid, 
for  the  said  space  of  time  in  tlie  said  first  count  mentioned,  as  it  was  lawful  for  them  to  do,  for 
the  cause  aforesaid.  (If  a  wounding  or  actual  battery  be  juetified,  the  occa$ion  thereof  mu$t  be  . 
atated :  ou  a  freeedetit,  3  CMt,  PI  1086.) 

See  other  forms  of  pleas  justifying  imprisonment  under  and  without  process,  3  Chit,  PL  1076 
to  1092. 
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EDUCATION  TO  PLEA  JVSnrYINQ  IMP&190NMEMT  UNDS&  A  LATTMTt  AND  WAftftAMT  PEOTiniSS  tUB 
ISSUUiG  or  TBK  WUT  AND  WARRANT,  AND  DC  INJURIA  AR  TO  TBC  RSSIDOX. 

(Precludi  mm,  iu  p09t^  **  RepUaaion.'^  BecRuse,  protesting  tbat  the  said  writ  of  oar  sRid  iord 
the  king,  called  a  latitat^  was  not  issued  out  of  the  said  court  of  our  said  lord  the  king,  before  the 
king  himseli^  directed  to  the  said  sheriff  of  S-^,  or  delivered  to  the  said  sheriflT,  to  be  executed, 
and  that  such  warrant  was  not  thereupon  made  by  the  said  sheriff,  or  delivered  to  the  said  deft, 
'  in  manner  and  form  as  the  said  deft,  hath  above,  in  his  said  second  plea  in  that  behalf,  alleged, 
ibr  replication :  neverthehess,  in  this  behalf,  the  said  pit  saith,  that  the  said  deft,  at  the  said  times, 
when,  &c,  in  the  said6r8t  count  of  the  said  declaration  mentioned,  of  his  own  wrong,  and  without 
the  residue  of  the  cause  in  his  said  second  plea  alleged,  committed  the  said  severu  trespasses  in 
the  introductory  part  of  the  said  (second)  ple&  mentioned;  and  this  the  said  pit  prays  may  be  in- 
quired of  1^  the  country,  ^ 

See  other  forma  of  replicatiom  of  excess,  3  Chit,  PI  1205. 
F*520l  Evidence  for  Plaintiff.^ 

Proqf  of  Imprisonment']  Eijery  restraint  on  the  person  imposed  by 
another,  would  appear  to  constitute  an  imprisonment,  though  no  actual  force 
is  made  ;  and,  therefore,  if  a  person  send  for  a  constable,  and  give  another 
in  charge  for  felony,  and  the  constable  tell  the  party  charged  that  he  must 
go  with  him,  on  which  the  other,  in  order  to  prevent  the  necessity  of  ac- 
tual force  being  used,  expresses  his  readiness  to  go,  and  does  actually  go, 
this  is  an  imprisonment,  and  gives  the  party  thus  consenting  to  go,  an  ac- 
tion of  false  imprisonment :  sec  Pocock  v.  Moore^  \  R.  fy  M.  Z2l,  If  an 
officer  show  his  warrant  to  the  party  chared  with  the  offence,  and  there- 
fore voluntarily  attend  the  officer  to  a  magistrate,  it  is  not  such  an  arrest  as 
will  support  trespass  and  false  imprisonment :  2  N.  R,  2\l  \  1  Esp,  Bep. 
431.  If  a  person,  whose  real  name  is  William,  is  asked,  before  process 
against  him,  whether  his  name  is  not  John,  he  cannot  maintain  trespass,  for 
he  shall  not  be  allowed  to  avail  himself  <<  of  the  mistake  which  he  him- 
self occasioned,"  per  Ld.  Ellenb.y  3  Campb,  110;  and,  in  I'jff.  4*«^« 
650,  where  his  lordship  said  that  Lord  Loughborough  had  held  the  same, 
and  the  old  decisions.  Moo,  457;  Hard.  523,  which  supported  a  contrary 
doctrine,  are  overruled,  on  the  principle  of  volenti  non  Jit  injuria  :  ib. 
An  unlawful  detention  is  evidence  of  a  new  caption  :  Cro.  Jac.  379  ;  and 
see  posty  "  Malicious  Arrestj^  as  to  what  constitutes  an  arrest  Every 
imprisonment  includes  an  assault :  \R,fyM*^2\. 

Damages.']  The  circumstances  under  which  the  imprisonment  took 
place  should  be  proved  as  fully  as  possible  :  whether  pit  was  unnecessarily 
exposed  in  the  streets,  add,  if  arrested  on  suspicion  of  felony,  whether  he 
was  taken  before  a  magistrate,  to  be  examined  as  soon  as  possible,  Com.  D, 
Impris&amenty  H.  4;  or  whether  he  was  detained  after  it  was  clear  that 
he  was  innocent,  for  what  period  of  time  he  was  detained,  and  in  what 
manner,  whether  he  was  confined  in  an  unusual  and  unhealthy  place,  whe- 
ther he  was  handcuffed,  and  that  he  did  not  attempt  to  escape  :  4  B.  fy  C. 
596.  It  is  sufficient  to  prove  that  the  officer  had  the  authority,  was  near, 
and  acting  in  the  arrest,  without  proving  that  he  was  the  person  who  ac- 
tually made  the  arrest :  Cowp,  65.  The  pit  should  be  prepared  to  prove 
his  special  damage,  as  laid :  unless  pit  has  specially  stated  his  damage,  with 
a  per  quod^  he  will  not  be  entitled  to  adduce  evidence  of  it ;  therefire,  pit 
cannot  give  evidence  of  having  caught  the  gaol  fever  from  being  in  prison, 
and  communicated  it  to  her  husband,  in  consequence  of  which  he  died, 
unless  it  is  specially  stated  in  the  declaration  as  suostantive  matter  of  injury 


FALSE  IMPRISONMENT.  1^ . 

or  complaint,  Peake^  C.  87  ;  or  that  pit  had  been  stinted  in  his  allowance 
of  food  during  his  confinement :  ib. ;  1  Esp.  Sep,  62,  354.  As  to  what 
may  be  proved  under  the  alia  enormiay  and  damages  generally,  post, 
^^  Trespass.'^ 

Mmission  qf  Co-Trespassers.]  Evidence  of  an  admission  made  by 
one  of  several  defts.  in  trespass,  will  not,  it  is  true,  establish  the  others  to 
be  co-trespassers ;  but,  if  they  be  established  to  be  co-trespassers  by  other 
competent  evidence,  the  declaration  of  the  one,  as  to  the  motives  fad  cir- 
cumstances of  the  trespass,  will  be  evidence  against  all  who  are  proved  to 
have  combined  together  for  the  common  object:  per  Ld.  Ellenb.^  11  East, 
585.  If  three  defts*  have  jointly  imprisoned  the  pit,  the  declaration'of  one 
of  the  defls.,  made  some  weeks  afterwards,  in  the  absence  of  the  others, 
tending  to  show  that  the  imprisonment  arose  from  malice,  is  admissible  evi- 
dence m  an  action  for  false  imprisonment  brought  s^ainst  all  three:  Wrigbi 
V.  Count,  %  C.  fy  P.,c.  233 ;  see,  further,  ante,  5ac  • 

^Evidence  for  Defendant.  r*5211 

The  deft,  may  call  witnesses,  under  the  plea  of  the  general  issue,  to  prove 
that  he  did  not  imprison  or  assault  pit  Where  there  is  any  question  as  to 
the  identity  of  the  deft.,  he  may  prove  that  he  was  not  present  at  the  time, 
or  that  it  was  done  by  another  person,  &c.  He  may  also  show  that  no 
actual  imprisonment  took  place,  as  where  the  party  attended  of  his  own 
accord :  ante^  520.  Under  a  special  plea,  the  deft  must  be  prepared  to 
prove  all  the  facts  put  in  issue.  As  to  evidence  in  justification  by  sheriffs, 
constables,  officers,  justices  of  the  peace,  &c.,  see  those  titles.  In  an  action 
against  a  private  person,  who  justifies  imprisoning  pit  by  delivering  him  to 
a  constable  on  suspicion  of  felony,  he  must  prove  the  circumstances  as  stated 
in  his  plea,  showing  the  grounds  for  suspicion  ;  and  he  should  prove  a 
felony,  as  stated  in  his  plea,  had  been  committed :  ante,  516 ;  2  Selw.  N. 
JP.  890.  If  he  justify  that  he  himself  imprisoned  pit,  he  must  prove  pit 
committed  the  felony,  ib.'j  and,  in  such  case,  proof  of  mere  suspicion  will 
not  bar  the  action,  though  it  may  go  in  mitigation  of  damages :  Adams  v. 
Moore,  t  Selw.  N.  P.  890.  A  private  person  may  prevent  the  perpetration 
of  a  felony;  therefore,  he  may  imprison  a  husband  to  prevent  his  murdering 
his  wife :  Handcock  v.  Baker,  2  B.  ^  P.  260.  So,  if  two  persons  are 
fighting,  and  there  is  reason  to  fear  that  one  of  them  will  be  killed  by  the 
ouer,  it  is  lawful  to  part  and  imprison  them,  till  their  anger  is  cooled  :  2 
-  Boll.  M.  559 ;  see,  tariheTy post,  «  Trespass.^^ 


FALSE  RETURN. 

Form  of  Remedy  forJ]  Where  the  sheriff  makes  a  false  return,  an  ac- 
tion on  t^e  case  lies  against  him,  at  the  suit  of  the  person  damnified  by  such 
false  return.  Com.  D.  Return,  E,  2  ;  but  he  is  not  liable  to  an  action,  till 
he  has  made  his  return,  Moreland  v.  Leigh,  I  Stark.  388,  and  see  post, 
523,  and,  as  to  when  the  sheriff  is  liable  for  a  false  return,  see  Tidd,  309, 
1044,  1062. 

Form  of  Pleadings.]    The  venue  is  transitory  :  1  TVils.  336.     In  the 
framing  of  the  declaration  in  an  action  for  a  false  return,  the  judgment  and 
Vol.  II.  4 


r^522l  in  ^^  *^t  **  debt  and  damages")  aforesaid,  and  that  he  should  have  that  mon^ 
*-  "^  before  our  said  lord  the  kinff  (or,  ijf  in  C,  P,  «ay,  ^^jusdoes  of  the  bench,**)  at  West- 

minster  aforesaid,  on,  Slc^  to  render  to  Uie  said  piL  for  his  damages  (or,  **debt  and  damages**) 


1^  •     •  \      FALSE  RETURN. 

the  writ  mustlie  stated  and  proved  in  evidenee,  and  a  variance,  in  any  ma- 
terial poiot,  between  the  iaiiegation  and  proof,  will  be  fatal.  As  to  what  is 
a  variance,  see  antey  479,  4&3.  It  is  not  necessary  to  refer  to  the  record  of 
the  judgment,  StocUlart  y*  Palmer ^  3  B.  fy  C.  2.  If  the  fi.fa.  were  against 
two,  and  it  be  alleeed  that  the  goods  of  both  were  taken,  it  will  sufbce  to 
prove  that  the  goods  of  one  were  taken  :  Jones  v.  Clayton^  4M.^S.  349. 

Precedents. 

OVCLARATION  AtiAINST  BHERIFP  FOR  A  VALBE  aZTURN  OF  NULLA  BONA,  TO  A  WRIT  OF  FISRI  FACIAS. 

\State  the  judgment^  at  post,  ^  Judgment,^^  and  afterwards  proceed  thus :)  And  the  said  pit- 
Airther  sailh^  that,  the  said  judgment  being  in  full  force,  and  the  said  damages  {or,  if  in  cMl,  Mjf, 
**  debt  and  damages*')  so  recovered,  as  aforesaid,  remaining  unpaid  and  unsatisfied,  he,  the  said 

A.  R,  OB,  &Cn  in  the year  of  the  reign  of  our  said  lord  the  king,  for  the  obtaining  sadsfao« 

tion  thereof!  sued  and  prosecuted  out  of  Ute  said  ooart  of  our  said  lord  the  king,  before  the  king 
himself  (or,  if  in  C.  P^  **  of  the  Bench  aforesaid,**)  at  Westminster  aforesaid,  a  certain  writ  of  our 

•aid  Itfd  the  king,  called  nji^ri  facias,  directed  to  the  sheriff  of ;  by  which  said  writ,  oar 

scM  lord  the  king  comniandeB  the  said  sheriff  that,  of  the  goods  and  chattels  of  the  said  EL  F.,  in 
his,  the  said  sheriff's,  bailiwick,  ho  should  *cau8e  to  be  made  the  damages  {or,  if 
amages")  aforesaid,  and  that  he  should  have  tl^t  money 
Off  {or,  if  in  C,  P,  say,  ^^justioes  of  the  bench,*')  at  West- 
» Uie  said  plL  for  his  damages  (or,  **debt  and  damages'*) 
aforesaid,  and  that  the  said  sheriff  should  hare  there  then  that  writ,  which  said  writ,  afienratlsi 
uid  before  the  delivery  thereof  to  the  said  sheriff,  as  hereinafter  mentioned,  was  daly  indorsed 
with  a  direction  for  him,  the  said  sheriff  to  levy  £ — ,  besides  sheriff's  poundage,  officers'  foes, 
and  all  other  incidental  expenses ;  and  which  said  writ,  so  indorsed,  afterwards,  and  before  the  said 
return  thereof^  to  wit,  on  ^c,  at,  lie,  was  delivered  to  the  said  deft^  who  then  and  from  thence, 
until,  and  at  and  after,  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of  S  ■  ,  to  be 
executed  in  due  form  of  law.  By  virtue  of  which  said  writ,  the  said  deft.,  so  bein^r  sheriff  of  the 
said  county  of  S— ,  as  aforesaid,  afterwards,  and  before  the  said  return  of  the  said  writ,  to  wit, 
on,  dec,  last  aforesaid,  at,  ^c^  aforesaid,  and  within  his  bailiwick,  as  such  sheriff,  as  aforesaid, 
seized  and  took  in  execution  divers  goods  and  chattels  of  the  said  £.  F.,  of  great  vsJne,  to  wit,  of 
the  value  of  the  moneys  so  indorsed  on  the  said  writ,  and  directed  to  be  levied,  as  aforesaid,  and 
then  and  there  levied  the  same  thereout  Yet  the  said  deft.,  so  being  such  sheriff  of  the  said 
CDuttty  of  S  ,  as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  but  contriving  and  wrong. 
^1%  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve,  the  said  pit.  in  that  Dehalf,  and  to 
deprive  him  of  the  said  moneys  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  aforesaid, 
and  of  the  means  of  obtaining  the  same,  had  not  the  said  monejrs  so  levied,  as  aforesaid,  or  any 
part  thereof  before  our  said  lord  the  king  {or,  "  before  the  justices  of  the  bench,")  at  Westmin- 
ster  aforesaid,  at  the  return  of  the  said  writ,  according  to  the  exigency  thereof,  and  of  the  said  in- 
dorsement so  made  thereon,  as  aforesaid,  but  therein  wholly  failed  and  made  default;  and,  at  the 
return  of  the  said  writ,  to  wit,  on,  &c.,  aforesaid,  falsely  and  deceitfully  returned  to  the  said  court 
of  our  said  lord  the  king,  upon  the  said  writ,  that  the  said  £.  F.  had  not  any  goods  or  chattels  in 
his  bailiwick,  whereof  ne  could  cause  to  be  levied  the  damaf  es  {or, "  debt  and  damages")  afore- 
■aid,  or  any  part  thereof,  as  by  the  said  writ,  and  the  return  thereof^  remaining  of  record  in  the 
■aid  court  of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westminster  aforesaid, 
fillly  appears.  By  means  of  which  said  premises  the  said  pit  hath  been  and  is  greatly  injured 
and  deprived  of  the  means  of  obtaining  the  said  moneys  so  indorsed  on  the  said  writ,  and  directed  • 
to  be  levied,  as  aforesaid,  and  which  are  still  whoUy  unpaid,  as  aforesaid,  and  is  likely  to  lose  the 
same,  to  wit,  at,  ibc^  aforesaid. 

nOOND  COUNT,  FOR  NOT  LKVTINQ,  ANb  FALSE  RmiRN  OF  NULLA  BONA. 

.  ( Ths  same  as  ike  first  count  to  the  statement  of  the  delivsry  of  the  writ  to  deft^  and  thenproeeed 
asfcttows .')  And,  although  there  were  then,  and  afterwards,  and  before  the  return  of  the  said 
last-mentioned  writ,  divers  goods  and  chattels  of  the  said  £.  F.,  within  the  bailiwick  of  the  said 
deft.,  as  such  sheriff;  as  aforesaid,  whereof  the  said  deft  could,  and  might,  and  ought  t%have  levied 
the  mone^jTs  so  indorsed  on  the  said  last-mentioned  writ,  and  directed  to  be  levied,  as  last  albfe- 
■aid,  to  wit,  at,  &c.,  aforesaid,  whereof  the  said  deft,  so  beinjc^  sheriff^  as  aforesaid,  Uiere  had  no- 
tice.   Yet  the  said  deft,  so  being  sheriff  of  the  said  county  of ,  as  aforesaid,  not  regard- 

ing  the  duty  of  his  office  as  such  sheriff,  but  contriving  and  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve,  the  said  pit  in  this  behalf,  and  to  depnve  him  of  the  moneys  so  in- 
dorsed on  the  said  last-mentioned  writ,  and  directed  to  be  levied,  as  last  aforesaid,  and  of  the  means 
of  obtaining  the  same,  did  not  nor  would,  at  any  time  before  the  return  of  the  said  last-mentioned 
writ,  levy  the  moneys  last  aforesaid,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to 
do,  tnd  therein  foiled  and  madedefaoltt  and,  at  the  return  of  the  said  last-mentioned  writ,  to  wit. 


FALSE  RETURN.      (  '  gl 

on,  &e.  afbreaaid^lsely  and  deceitfall^  retarncd  to  the  said  court  of  our  laid  lord  the  king,  that 
the  said  E.  F.  haalK)t  any  goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be  levied 
the  da.nia^B  (ar,  **debt  and  damagres")  last  aforesaid,  or  anj  phft  thereof,  as,  by  the  saii^last-men- 
tioned  wnt,  and  the  return  thereof,  remaining,  ^rc    {Proeeea4ii.in  the  Jir$t  emiTU  to  th»  end.) 

•Evidence.  [*528] 

In  this  action  against  the  sheriff,  if  he  return  nulla  bona^  pit  may  falsify 
such  return,  by  showing  that  there  were  goods  of  the  deft^s.  on  the  premi- 
ses when  he  delivered  the  writ  to  the  sheriff:  Bradfey  r.  Wfndhamy  1 
Wils.  44.  And,  if  the  sheriff  return  that  he  has  seized  the  goods,  whioh 
remain  in  his  hands  for  want  of  buyers,  where  a  price  has  been  offered  for 
the  goods,  although  not  equal  to  their  full  value,  pit  will  recover,  on  pro- 
ving such  fact :  Barnard  v.  Leigh,  1  Stark.  43 ;  but  see  Keightly  v. 
Birch,  3  Camp.  521.  But  if,  after  such  a  return,  the  deft,  become  bank- 
rupt, on  an  act  of  bankruptcy  committed  before  the  seizure,  it  is  conlpetent 
for  the  sheriff  to  show  this  as  an  answer  to  an  action  for  not  selling  tbesoeds 
on  a  venditioni  exponas :  Beynon  v.  Oarratt,  1  C.  fy  P.  154.  In  an 
action  for  a  false  return  oi nulla  bona  to  a  writ  of  ^.  fa.,  the  sheriff  cannot 
give  in  evidence,  even  in  mitigation  of  damages,  that  he  held  an  inquisition 
to  inquire  whether  the  property  in  the  goods  was  in  the  deft,  or  not :  Gloa- 
9op  V.  Pole,  3  M.  fyS.  175.  Where  the  sheriff  defends  his  return  of  nulla 
bona,  on  the  ground  that  the  person  against  whom  the  writ  issued  was  the 
domestic  servant  of  an  ambassador  of  a  foreien  state,  pit  may  show  that  the 
appointment  was  fraudulent,  and  merely  to  anord  a  ground  of  such  pretended 
defence :  Deloalle  v.  Plomer,  3  Camp.  47.  The  sheriff  cannot  go  into 
circumstantial  evidence  to  impeach  the  judgment,  on  the  ground  of  a  collat- 
eral fraud  :  Tyler  v.  Duke  of  Leeds,  2  Stark.  218.  As  to  whether  he 
may  do  so  where  he  disputes  a  judgment  of  another  creditor  under  an  exe-v 
cution  under  which  the  sheriff  had  the  goods  when  pit's,  writ  was  delivered, 
see  fVarmoll  v.  Young,  5  B.  fy  C.  660 ;  Pea.  65.  If  the  sheriff  can 
show  that  the  pit  assented  to  his  withdrawing,  on  a  claim  made  for  rent 
and  taxes,  he  will  have  a  good  defence,  though  no  rent  or  taxes  were  due  : 
Stuart  V.  Whittaker,  I  R.  fy  M.  310.  Where  sheriff  returns  that  he  has 
levied  part  only  of  the  sum  directed  to  be  levied  on  the^.  fa.,  he  may  prove 
that  pit  has  waived  his  right  of  action,  by  receiving  the  money  which  the 
sheriff  has  returned  to  have  been  received  by  him  :  Brydon  v.  Garratt, 
1  C.  4'  P'  154.  Where  the  sheriff  returns,  to  a  writ  of^'.  fa.,  that  he  has 
levied  a  certain  sum,  out  of  which  he  has  paid  apart  to  the  landlord  of  the 
premises  for  arrears  of  rent,  he  must  show  that  such  was  in  arrear  :  Keight- 
ly V.  Birch,  3  Cowp.  531.  Slight  evidence,  however,  of  this  fact  is  suflS- 
cient  on  thepart  of  the  sheriff;  but  the  landlord  himself  is  not,  in  such 
eases,  a  competent  witness :  ib. 

Where  the  sheriff  returns  nulla  bona,  after  having  taken  ^ods  as  thiS 
goods  of  the  deft  in  execution,  a  person  who  claims  property  m  the  goods, 
and  wh0  lias  taken  them  out  of  the  sheriff's  hands,  is  a  competent  witness 
lA  an  action  against  the  sheriff  for  a  false  return,  to  prove  the  value  of  his 
property  in  the  goods ;  as  the  sheriff  cannot,  after  a  return  of  nulla  bona, 
maintain  an  action  against  him,  being  precluded  by  his  return,  disclaiming 
all  interest  in  the  goods;  Thomas  v.  Pearee,  5  Price,  647;  fFard  v.  fVi^ 
kinson,  4  B.  ^  Jl.  410;  Bland  v.  Ansley,  2  N.  R.  331.  The  assisUnt  to 
a  sheriff's  officer,  who  is  left  in  possession  under  an  execution,  is  a  compe- 
tent witness  for  the  sheriff:  Clark  v.  Lucas,  1  C.  fy  P.  156. 


22  .  FOREIGN  JUDGMENT. 

'*' 
FEE  SIMPLE. 

See  "Ejectment,"  457. 

FEME  COVERTE. 
See  "Husband  and  Wipej'*  "Abatement."  5  to  9. 


[*524]  FINE  AND  RECOVERY.' 

Proof  of.]  The  chirograph  of  a  fine  is  suflScient  evidence  of  it,  Blac^ 
V.  Braybrookj  2  Stark,  13  ;  the  chirographer  being  the  person  appointed 
by  law  for  that  purpose,  he  must  be  trusted,  as  far  as  he  acts  under  its 
authority,  B.  N.  P.  229 ;  but,  where  the  fine  is  to  be  proved  with  procla- 
mations, the  chirograph  alone  will  not  be  sufficient, — the  proclamations 
must  be  examined  with  the  roll ;  the  chirographer  not  being  appointed  to 
copy  the  proclamations,  therefore  his  indorsement  on  the  back  of  the  fine 
is  not  binding ;  ib. ;  Doe  d.  Hatch  v.  Blucky  6  Taunt.  486 ;  fFaldronr. 
Coombcj  3  ib.  166.  The  enrolment  of  a  fine  is  established  by  the  certifi* 
cate  of  its  enrolment :  1  Ph.  Ev.  362 


FLEET  BOOKS. 

See  "Public  Documents.*' 


FORBEARANCE. 
■  *  See  "Guabantbb." 

FOREIGN  ATTACHMENT. 

The  courts  do  not,  ex  offidoy  take  notl^  of  this  custom  of  London,  of 
proceedings  by  foreign  attachment ;  consequently,  the  same  must  be  pleaded, 
and  set  forth  speciaUy:  I  Rol  R.  106;  Co.  Ent:  139,  b.;  I  Saund.  142, 
a.;  1  Saund.  60,  n.  sed  qusere^  see  1  Doug.  378.  In  assumpsit,  this  de- 
fence may  be  given  in  evidence,  under  the  general  issue,  1  Salk.  291,  280, 
1  Saund.  67,  a.  n.,  Morris  v.  Ludlam,  2  H.  BL  362,  Com.  D.  Attachr 
mentf  Jl.;  but,  in  a  debt  on  a  specialty,  it  must  be  pleaded  specially,  1 
Saund.  67,  a.  n.  1,  Co.  Ent.,  139,  b.;  and  so  in  covenant:  Com.  D. 
PkadeTy  2  &,  8. 

FOREIGN  JUDGMENT. 

Pleadings  as  to.]  Assumpsit  lies  on  a  foreign  judgment,  it  not  being 
a  record  in  this  country,  1  Doug.  4,  Hall  v.  Odoer^  11  Eastf  124;  and  it 
lies  on  an  Irish  judgment;  Gray  v.  Cox,  4B.fy  C.lll;  6  D.  ^  B.  200. 
So  also  debt  lies:  Henry  v.  «^^,  3  East,  221 ;  1  Doug.  1.  See  post, 
^^  Judgment.^*  When  intended  to  be  set  up  as  a  defence,  it  need  not  be 
pleaded  especiaUy  in  assumpsit  or  case ;  but  it  must  be  so  in  trespass  or 
covenant:  aee  post,  ^*  Judgment.'* 
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Eptxct  oi*.]  If  the  judgment  of  a  forei^  coiirt  of  competent  juris- 
diction was  final  and  conclusive  in  the  foreign  country  in  which  it  was 
given^  it  will  be  conclusive  here,  Plumer  v.  fVoodburtij  4  B.  fy  C.  637, 
7  J5.  4*  jff.  25,  Roach  v.  Oarrauj  1  Ves.  159;  Burrows  y.  JeminOf^  Sir. 
733;  Tarleton  v.  Tarteton,  4  M.  ^  S,  20;  and  unless  the  contrary  be 
shown,  the  court  will  presume  that  the  decision  of  the  foreign  court  was 
consonant  to  the  justice  of  the  case:  •Amott  v.  Rtdfem,  3  Bing* 
3SS,  But,  if  *it  appear  on  the  face  of  the  foreign  proceedings  that  r*525"] 
the  judgment  is  founded  in  injustice,  as  where  it  appears  the  deft. 
has  never  been  summoned,  in  which  case  the  court  will  have  no  jurisdiction, 
the  judgment  will  not  be  conclusive,  and  the  courts  here  will  not  give  effect  to 
it:  Buchanan  v.  Ruchery  9  East,  192;  Wedderbum  v.  Bell,  1  Camp. 
63;  SB.fy  C.  235;  5  D  fy  R.  106.  The  effect  of  the  judgment  of  a  foreign 
Court  of  Admiralty  has  already  been  considered,  ante,  35.  The  certifi- 
cate of  a  vice-consul  has  been  compared  to  a  foreign  judgment,  but  it  will 
not  be  admitted  as  evidence  of  the  facts  stated  in  it :  fValdron  v.  CoombCy 
3  Taunt  162.  An  Irish  Judgment  is  not  a  record  here:  Harris  v.  Sctund- 
ery,  4  ^.  4*  C^'  411 ;  6  J5.  6r  R*  41,  And  though,  as  already  observed, 
the  foreign  judgment  may  in  general  be  conclusive,  yet  it  is  not  so  in  an 
action  of  debt  or  assumpsit  brought  thereon  in  this  country,  when  it  will 
be  considered  as  prima  facie  evidence  of  a  debt :  Walker  v.  Witter,  1 
Doug.  1,  and  see  ib.,  5,  n.;  Phillips  v.  Hunter ,  2  H  Bl.  410;  Willis, 
37,  a. 

Mode  of  Proof  ofi  This  will  be  found,  ante,  36. 


FOREIGN  LAW. 

PJ.EADIKGS  AS  TO.]  The  courts  will  not,  ex  officio,  take  notice ^f  ibreigii 
laws,  or  the  laws  of  our  plantations,  and  consequently  they  must,  in  gene- 
ral, be  stated  in  pleading:  Collett  v.  Ld.  Keith,  2  East,  273 ;  Cou^p.  174; 
6  Moo.  194 ;  Salk.  651 ;  Hunter  v.  Potts,  4  T.  R.  192  ;  Male  v.  Roberts, 
3  Esp.  Rep.  164.  It  seems,  the  court  will  not,  ex  officio,  take  notice  of 
the  laws  of  Scotland,  Mure  v.  Kaye,  4  Taunt.  40,  2  D.fy  R.  280 ;  or  of 
Ireland :  i4.;  Oray  v.  Cox,  4B.fy  C.Wl-,  6  D.  ^  R.  200. 

Effect  of.]  If  a  contract  be  made  in  a  foreign  country,  it  seems  to  be 
a  general  rule,  that.  If  it  be  not  binding  there,  it  is  not  binding  in  this  coun- 
try, Jllvesy.  Hodgson,  7  T.  R.  241,  \  B.Sr  P.  141,  8  T.  R.  609,  Potter 
V.  Brown,  5  East,  124  ;  but  the  converse  does  not  hold,  ib.,  2  East,  255, 
5t  D.fy  R.  280 ;  and  the  usage  of  Scotland,  or  foreign  states,  cannot  prevail 
against  the  settled  law  of  this  country,  in  the  case  of  an  action  brought 
here  :  ib.  A  contract  made  in  England,  to  be  executed  in  Scotland,  should 
be  regulated  by  the  rules  of  the  English  law :  2  J9.  ^  P.  88;  and  see  5  B. 
^  C.  443;  8  D,  §•  R.  187.  As  to  how  far  marriages  abroad  are  valid,  afite, 
397.  In  general,  the  courts  of  this  country  will  not  recognize  the  revenue 
laws  of  foreign  states,  James  v.  Catherwood,  ^  D.  fy  R.  190,  \  D.fy  R. 
N.  P.  38,  41 ;  nor  their  penal  laws,  Q  M.  fy  S.  99 -,  and  see  Ld.  Elknbo- 
rotf^A'f  judgment  there.  Where  an  action  was  brought  for  money  lent  in 
France,  and  unstamped  receipts  were  produced  in  ptoof  of  the  loan,  evi- 
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dence  to  show  that,by  thcw fc\Vs  of  France,  wch  receipts  required  stamps 
to  render  them  Vmi,  was  rejected  f  Und  Mbott^  C.^J.y  then  said,  "In  the 
time  of  Lord  MansBeld,  it  became  a  maxim,  that  the  courts  of  this  country 
will  nbt  take  notice  of  the  reveniie  laws  of  a  foreign  state  ;  there  is  no  re- 
ciprocity between  nations  in  this  respect  Foreign  courts  do  not  take 
notice  of  our  stamp  laws,  and  why  should  we  be  so  courteous  to  them,  when 
they  do  not  give  effect  to  ours  ?  It  would  be  productive  of  prodigious  incon- 
venience, if,  i^  every  case  in  which  an  instrument  was  executed  in  a  foreign 
country,  we  were  to  receive  in  evidence  what  the  law  of  that  country  was, 
in  order  to  ascertain  whether  the  instrument  was  valid  or  not : "  James  v. 
Cathenooody  S  D.  fy  S.  190.  But,  if  a  bill  or  instrument  be  made  in  any 
part  of  the  king's  dominions,  as  in  Jamaica,  where,  by  the  law  of  such  place, 

a  stamp  is  required,  such  instrument  cannot  be  recovered  upon  in 
f  *526l  &  court  here,  unless  properly*  stamped,  according  to  the  law  of 

the  place  where  the  same  was  made :  tdlves  v.  Hodgson,  7  T. 
B.  241  f  Clegg  V.  Levt/y  3  Camp.  166. 

Proof  of.]  The  existence  of  a  foreign  law,  from  which  any  instrument 
derives  its  legal  operation,  must  be  first  proved,  before  such  instrument  will 
be  allowed  to  be  given  in  evidence  in  an  English  court,  Oaner  v.  Lanes-^ 
borough.  Pea.  Rep.  17,  \  D.  fy  R.  41,  a. ;  and  it  lies  in  the  party  setting 
up  the  foreign  law  in  his  discharge,  to  prove  the  same.  Where,  to  prove  a 
divorce,  an  mstrument  was  produced,  under  the  seal  of  the  synagogue  at 
Leghorn,  Ld.  Kenyon  held,  that  the  law  of  the  country  must  be  known 
before  he  could  take  notice  of  a  proceeding  in  a  foreign  court :  ib.  And, 
where  a  party  justifies  an  arrest  in  Scotland-,  he  must  make  that  justification 
oomplete,  by  pleading  the  law  of  Scotland  to  show  the  validity  of  the  arrest: 
Mure  V.  Kaye,  4  Taunt.  44;  Freemotili  v.  Dedire,  1  P.  Wms.  431. 
So,  where  the  acceptor  of  a  bill  had  been  discharged  by  the  laws  of  the 
country  where  the  bill  was  drawn,  after  proof  of  the  custom  there  regarding 
bills  of  exchange,  he  was  allowed  to  give  such  discharge  in  evidence,  in 
answer  to  an  action  brought  as^inst  him  here  :  Burrows  v.  Jemino,  2  Str. 
733;  Feanhert  v.  Turst,  I  Brown,  P.  C.  38. 

The  existence  of  the  written  law  of  a  foreign  country  must  be  proved  by 
the  production  of  an  authenticated  copy:  Clegg  v.  Levy,  3  Camp.  166 ; 
Millar  v.  Heinrick,  4  ib.  155  ;  Inglis  v.  Usherwood,  1  East,  521 ; 
Buchanan  v.  Rucker,  1  Camp.  63.  To  prove  the  acts  of  state  of  a  foreign 
government,  copies  should  be  produced  examined  by  the  public  archives 
abroad :  Richardson  v.  •Anderson,  1  Camp.  Q5,  n.  A  copy  of  the  civil 
code  of  France  was  admitted  in  evidence,  when  produced  by  the  French 
consul,  and  declared  by  him  to  be  an  authentic  copy  of  the  law  of  France: 
Lacon  v.  Higgins,  D.  fy  R.  K  P.  C.  I  Ph.  Ev.  383.  The  unwritten  law 
of  a  foreign  country  may  be  proved  by  the  parol  examination  of  witnesses 
of  competent  professional  skill :  Millar  v.  Heindrick,  4  Camp.  155  ;  but 
see  Barthlinck  v.  Schneider,  S  Esp.  Rep.  58. 


FOREIGN  PLEA. 
See  "Abatbmbnt." 
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FRAUtt 


Pleadings  as  to.]  In  an  action  for  trmi  or  misrepresentation^  where 
there  has  been  a  contract,  it  is  now  more  usual  to  declare  in  assumpsit,  so 
as  to  join  the  count  for*  money  had  and  received,  as  in  the  case  of  a  false 
warranty,  or  other  misrepresentation  in  the  sale  of  goods  ;  an  action  on  the 
case,  however,  also  lies,  Dotig.  91  ;  and,  if  there  has  been  any  actual  fraud 
or  misrepresentation,  independent  of  a  contract,  4  Camp.  22,  it  is  the  pre- 
ferable form  of  action,  especially  as  the  scienter,  though  expressly  alleged 
in  the  declaration,  need  not  be  proved  :  Williamson  v.  •dllison,  2  Ectst, 
446  ;  Jarvis  v.  ^damson,  4  Bing.  69.  And,  for  fraudulently  represent- 
ing a  person  fit  to  be  trusted,  or  for  other  deceit,  where  there  has  been  no 
contract  between  the  parties,  or  the  deceit  be  independent  of  the  contract^ 
Meyef*  v.  Ewerthy  4  Camp,  22,  Gardiner  v.  Gray,  ib.  144,  Laing  v. 
Fidgeon,  ib.  169,  Powell  v.  Edmunds,  12  Bast,  11,  case  is  the  proper 
form  of  remedy:  1  Chit,  PI,  129.  And,  in  some  cases,  where  there  has 
been  fraud,  and  the  Statute  of  Limitations  is  expected  to  be  set 
up  as  a  defence,  it  is  best  to  sue  for  the  fraud,  in  preference  to  *su-  j^*527] 
ing  on  the  contract:  Broum  v.  Howard,  4  Moo,  508;  2  B.  fy 
B.  73,  s.  c;  Short  v  McCarthy,  3  B.  ^^  A,  f.  626;  Howell  r.  Young, 
5  B.  fy  C.  259;  S  D,  fy  R.'XA.  An  action  on  the  case  for  deceit  lies, 
though  it  be  stipulated  that  the  vendee  may  return  the  article  if  he  dislike 
it:  Wallace  v.  Jarman,  1  Stark.  162. 

Assumpsit  lies  for  money  obtained  by  fraud,  Lamine  r.  Dorrell,  2  Ld. 
Baym,  1216,  Hitching  v.  Campbell,  2  Bl.  R,  827,  3  Wils,  204,  Boyter 
V.  Dodsujorth,  6  T.  JR.  683,  1  Chit.  PI,  87,  or  for  the  value  of  goods  ob- 
tained, BoHghton  V  Sandiland,  3  Taunt.  374,  6  T.  R,  681,  Rex  v.  File- 
wood,  2  T.  R.  145,  3  Wils.  304,  5  Moo.  525,  the  pit  being  at  liberty  to 
waive  the  tort:  but,  in  these  cases,  it  may  sometimes  be  advisable  to  sue 
in  case,  to  avoid  a  set-ofiT,  or  to  obtain  the  real  value  of  the  go<^ds,  or  to 
avoid  doubtful  right  in  pit.  to  the  goods:  see  Smith  v.  Hodson,  4  T.  R. 
211 ;  Bdmeads  v.  Newman,  1  B.  fy  C,  418;  2D,fy  R,  568,^.  c.  Assumpsit 
lies  for  goods  as  sold  against  a  deft,  who,  by  fraud,  procured  the  pit.  to  sell 
to  an  insolvent  goods  which  the  deft  got  in  his  possession :  Smith  v.  Spooner, 
3  Taunt.  274;  and  see  Biddle  v.  Levy,  1  Stark.  20;  hixisee Read  r,  ITut- 
chinson,  3  Camp.  362. 

As  it  is  an  intendment  of  law  that  a  person  is  innocent  of  a  fraud,  or  any 
other  imputation  affecting  his  reputation,  the  party  insisting  upon  the  con- 
trary must  state  it  fully  in  pleading:  Co,  Lit.  78,  b.;  Heatfvs  Maxims,  207 
to  212;  1  Chit,  PL  204.  In  an  action  for  falsely  representing  a  third  per- 
son fit  to  be  trusted,  2^  scienter  must  be  alleged  and  proved;  though,  in- 
deed, the  word  ^^ fraudulently^^  might  be  a  sufiicient  allegation  in  this  res- 
pect, especially  after  verdict:  Willes,  584.  But  in  an  action  on  the  case 
for  fraud,  or  on  misrepresentation  of  any  kind,  an  express  warranty,  or 
scienter,  need  not  be  alleged,  nor  proved  if  alleged:  ^  East,  446;  Adftm- 
son  V.  Jarvis,  4  Bing.  69. 

Where  fraud  is  intended  to  be  set  up  as  a  defence,  it  may  be  given  in 
evidence  under  the  general  issue  in  assumpsit:  Doug.  433;  2  T.  R,  551. 
Even  in  debt  on  a  specialty,  a  defence  that  the  deed  was  obtained  by  fraud 
may  be  given  in  evidence  under  nan  est  factum,  2  Cwnp.  272,  though  it 
is  most  usual  to  plead  it.     In^such  a  plea,  or  in  a  repUaation  of  fraud,  it  is 
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neeeflsary  to  stite  the  particalarsbf  ij^e  fraud:  9  Co.  110.     Theusaal  re- 
'         pUcatioH  to  a  plea  of  fra^id  in 'debt  on  a  specialty  19,  that  the  same,  was  duly 
obUined:  Gom.D.  Pleader^  2  T.  JR.  fV.  19,  2(k 

Its  Effect  in  oeneraj^]  Ail  contracts,  specialities^  a^d  transactions, 
tainted  with  fraud,  are  void,  though  the  fraud  does  not  appear  on  the  face 
8f  them:  Petrie  v.  Hannay,  3  7!  S.  418;  2  Stark.  £v.  586;  3  Chit. 
i      ■    Cent.  81,  222.    But,  in  the  case  of  records  obtained  by  fraud  or  collusion, 
third  persons  only  can  set  up  the  defence,  and  not  the  parties  to  the  record, 
^  whos«  only  relief  is  in  equity,  except  in  the  case  of  a  judgment  obtained  on 
r        'ticognovtty  or  wajwanipf  attorney:  2  Marsh.  392,  7;  7  Taunt.  97,  *.  c; 
1  ^nst.  8;  3  Fi  fy  B.  42;  Doug.  196;  Cowp.  727;  1  H.  Bl.  75.  Where 
.A.  agreed^  to  underlet  lirs  house  to  B.,  the  latter  paying  for  the  furniture  at 
k         an  api^ftisement,  it  was  decided  that  B.  was  excused  from  the  performance- 
of  the  agreement,  because  A.,  at  the  time  he  granted  the  house,  was  in  ar- 
rear  for  rent  to  his  landlorck  3  j8.  ^  P.  172.    Wh^re  a  sale  is  fraudulently 
procured  by  the  vendee,  he  may  be  sued  by  the  vendor,  before  the  expira* 
\  tipn  of  the  credit  agreed  on  to  be  given:  1  Esp.  Rep.  430;  2  ib.  523.  As 

^  to  frauds. in-  cases  of  sale,  &c.,  post,  ^^ Goods  Sold.^^    The  obtaining 

^  goods  under  false  pretences,  under  colour  of  purchasing  them,  or  otherwise, 
does  not  change  the  property:  7  Taunt.  59;  6  Mod.  114.  Money  obtain- 
ed by  fraud  or  mispresentation  is  recoverable  back,  although  the  deft, 
would,  in  equity,  be  entitled  to  the  money:  1  Camp.  124;  1  Salk.  28;  5 
Moo.:  98;  3  Taunt.  274.  No  part  of  a  fraudulent  transaction  can  be  sup- 
ported, except  where  a  consideration  has  been  ^iven,  in  conse- 
r^5283  '^ence  of  which,  the  parties  cannot  be  *placed  in  the  same  sit- 
uation: and,  in  ordinary  cases  of  fraud,  in  equity,  the  whole 
transaction  is  undone,  and  the  parties  replaced  in  their  former  situation: 
Danberry  v  Cockbum,  I  Meriv.  643.  The  defence  of  fraud  cannot,  in 
general,  be  set  up  by  a  party  privy  to  it;  for  no  person  can  allege  his  own 
fraud  to  invalidate  his  p wn  deed :  Cro.  J.  270;  Roberts  v.  Roberts,  2  B.fyJl. 
367;  1  fT.  Bla.  3&3.  And  it  is  not  permitted  to  a  vendor,  or  other  person,  to 
defeat  even  collaterally,  his  own  sale  or  act,  on  the  ground  that  it  operated  as 
a  fraud  on  his  creditor,  or  the  like,  1  Stark.  60,  2  B.fy  Jl.  134,  Cro.  J- 
670,  S  J^  fy  B.^2\  sed  qusere,  if  the  court  will  not  allow,  in  ^ome  cases,  a 
def<lKice  of  fraud,  qg  third  persons,  to  be  set  up  by  a  party  privy  to  it. 

Proof  of.]  The  fraud  may  be  proved  by  parol  evidence,  or  any  circum- 
,  tftttnces,  however  contrary  to  apparent  facts  or  statements  in  the  written  in- 
strument: B.  N.  P.  172;  2  B.  fy  Jl.  370.  This  rule  does  not  contra- 
vene the  general  one  against  the  admissibility  of  parol  testimony  against 
written,  as  the  effect  and  result  of  such  evidence  is,  that  the  instrument 
never  had  any  operation;  and,  on  grounds  of  policy  and  necessity,  this 
rule  may  be  supported:  3  B.  fy  C.  623.  The  mode  of  proving  fraud  must 
depend  on  the  facts  of  each  particular  case.  As  to  what  amounts  to  fraud, 
at^hit.  Cont.  ^g2  to  227,  113,  137;  3  Chit.  Com.  Law,  155,  &c. 


FRAUDULENT  CONVEYANCE. 

Where  a  person  claims  by  virtue  of  an  assignment,  the  opposite  party 
may  impeacfh  the  transac^on,  either  by  evidence  to  show  the  transfer  was 


FRAUDULENT  CONVEYANCE.  *  g7 

merely  colourable^  or^  if  an  assignment  has  beea  regularly  executed,  so  as 
to  transfer  the  goods  tfs  between  the  debtor  and  the  assignee,  it  may  be 
rtiown  that,  as  against  a  qreHito^,  the  conveyance  is  yoid  under  13  EL  c. 
5,  (confirmed  by  14  JSL  c.  11,  s.  1,  and  n}ade  perpetual  by  29  EL  c.  5, 9. 
S,)  which  enacts,  that  fraudulent  deed%  &e.,  made  to  avoid  the  debts  of 
others,  shall  be  void-  This  is  a  very  common  defence  in  an  action  against 
a  sheriff  for  seizing  goods  in  execution.  It'may  be  given  under  the  general' 
issue,  either  in  trespass  or  trover,  as  it  shows  that  the  goods  are  not  the 
goods  of  the  pit  But,  if  the  goods  were,  in  fact,  the  goods  of  the  pit,  but 
the  deft,  justifies  the  taking  of  them  under  ^fi,fa,  against  him,  such  de- 
fence cannot  be  given  in  evidence  under  the  general  isiu^  in  trespass,  but 
the  same  must  be  pleaded  specially. 

The  statute  extends  to  the  fraudulent  assignment  of  personal  property ; 
bot  it  is  doubtful  how  far  surrenders  ef  copyhold  are  within  it:  1  Cox*  K,  278.  , 
The  party  injured,  alone,  can  avail  himself  of  this  statute:  Hawea  v.  Leader,  ' 
Cro.  J.  270 ;  WarnioU  v.  Youngs  5  B,^  C.  660  ,  S  D.  fy  B.  442. 

It  is  usually,  under  this  statute,  a  question  of  fact  for  the  jury,  whether 
the  assignment  has  been  executed  with  intent  to  defraud  either  the  whole 
body  of  the  creditors,  or  some  particular  creditor :  Leonard  v".  Bakery  1 
M.  ^  S.  251.  And,  in  such  cases,  it  may  be  a  question  of  law,  or  of  fact^ 
or  a  mixed  question  of  law  and  fact,  whether  the  assignment  amounted  to  a 
fraud:  per  Buller,  J".,  Estwick  v.  Caillardy  5  T.  B.  420.  When  the 
fraud  may  be  collected  from  the  instrument  or  deed  coupled  with  the  ex- 
trinsic circumstances  and  intention  of  the  parties,  it  is  a  question  of  law  aris- 
ing from  the  facts  so  found  ;  but,  when  it  depends  upon  the  intent,  its  ex* 
istence  is  a  fact  to  be  ascertained  by  a  jury  :  ib. 

TPhat  amounts  to  a  Fraudulent  Conveyance^  4*^.]    Voluntary  as- 
signments of  property,  without  valuable  consideration,  would, 
prima  facUy  *amount  to  fraud  under  this  statute,  1  FonbL  271  ;  r*5]g9"( 
though,  nevertheless,  the  party  conveying  must  be  in  insolvent 
circumstances  at  the  time  of  the  conveyance,  to  gender  it  fraudulent :  5 
Vea.  384  j  2  JItk.  520.     A  debtor  may,  under  this  act,  without  fraud,  as- 
sign a  part  or  the  whole  of  his  property  to  a  particular  set  of  creditors  or 
creditor,  if  possession  is  at  the  same  time  given,  although  to  the  hindrance 
of  his  other  creditors.     No  conveyance  can  be  fraudulent  unless  it  can.b9 
proved  that  the  party  conveying  the  goods  was  indebted  in  an  equal  suoiat 
the  time  of  the  conveyance,  or  nearly  so,  B,  N,  P,  257  ;  though  this  h^    . 
been  doubted,  t&,  as  there  would  be  a  difficulty  in  showing  that  the  object 
of  the  conveyance  was  to  delay  the  creditor.     Still,  it  seems,  that  \(  a  con- 
veyance could  be  proved  to  have  been  made  with  a  view  to  defraud  a  future 
creditor,  it  would  be  void  under  the  stat  \  S  T.  B.  420.     An  assignment 
by  a  defty  pending  the  pit's  suit,  of  all  his  effects,  for  the  benefit  of  his 
creditors,  under  which  possession  is  immediately  taken,  is  not  fraudulent, 
4  Ecuty  1,  although  made  to  delay  the  plt'.s  execution:  neither  is  it  fraudu- 
lent to  confess  a  judgment  to  one  creditor,  in  order  to  defeat  the  pending 
execution  of  another  creditor,  5  T.  B.  424  ;  for  a  debtor,  as  well  as  an  ex* 
acutor,  may  give  preference  to  a  particular  creditor :  ib. 

The  absol^  transfer  of  personal  chattels,  without  a  delivery  of  posses- 
don,  is  evidence  of  fraud  :  Edwards  v.  Harbenj  2  T.  B.  587.  In  gene- 
nly  the  continuing  possession  of  the  vendor,  or  a8:^Ignor,  affords  a  strong 
presumption  of  fraud  :  Ttoj/ne's  case,  3  Bep.  80;  .6.     Thus>  where  the 
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vendor  remainii  in  possession,  jointly  with  the  servant  of  the  vendee,  it  tf- 
'  fords  a  strong  legal  presumption  that  the  assignment  ie  fraudulent  and  void 
agdinst  creditprs  :  Wordall  v.  Smithy  I  Camp.  333.  And,  in  Twyne^M 
'  casej  3  Sep.  SO,  where  A.,  being  indebted  to  B.,  and  also  to  C,  who 
brought  his  action,  made  a  secret  conveyance  of  his  goods  to  B.,  but  contin- 
ued in  possession^  the  conveyance  was  held  to  be  fraudulent  within  the 
statute  :  \y  because  the  gift  was  general ;  2,  because  the  donor  continued  in 
possession  of  the  goods,  and  qsed  them  as  his  own  ;  and,  3,  because  it  was 
made  pending  the  ihrrif:  B.  N.P.  258  ;  2  Stark.  Ev.  619.  But  a  bill  of 
sale,  unaccompanied  by  possession,  is  valid  against  a  creditor  who  is  privy, 
and. assenting  thereto,  Sltel  v.  Brown,  1  Taunt.  381  ;  and,  though  no 
possession  be  given,  a'  presumption  that  the  sale  is  bona  fidt  may  arise 
from  the  fluctuating  state  of  the  market :  Benton  v.  Thomhilly  2  Marsh. 
i27 ;  7  Taunt.  149.  The  fact  of  the  vendor's  continuing  in  possession 
may  not  always  be  indicative  of  fraud,  as  where  the  want  of  immediate  ])08- 
session  is  consistent  with  the  deed,  as  in  cases  where  the  assignment  is  from 
husband  to  wife :  Codoganv.  Kenneth  Cotvp.  432  ;  ib.  435  ;  3  7!  i?.  620, 
motis ;  ib.  618  ;  10  Ves.  150.  But,  if  the  continuing  in  possession  be  accom- 
panied .by  other  circumstances,  as  if  the  consideration  be  grossly  inadequate, 
Dtweyy.  Baynton,  6  East^  257,  or  the  wife  permits  third  persons  to  treat 
the  property  as  her  husband's,  it  maybe  evidence  of  fraud:  Bticknalv.  Rois^ 
tonjPrec.  Ch.  285;  Cole  v.  DavieSy  1  Ld^Raym.  724;  Dean  v.  Broum,  8 
D.  4*  R.  95.  And,  in  greneral,  if  the  possession  taken  be  merely  colour^ 
able,  there  will  be  evidence  of  fraud,  as  where  a  creditor  took  possession  on 
the  4th  of  April  of  the  goods  of  a  publican,  under  a  bill  of  sale,  and  the  per* 
eon  in  possession  permitted  him  to  serve  out  liquors,  and  receive  money,  as 
usual,  till  next  day,  when  the  goods  were  seized  under  an  execution  :  Paget 
V.  Purchard^  1  Esp.  Rep.  205. 

Where  the  pit  has  never  been  in  possession  of  the  goods,  but  claims  by 
an  assignment,  under  which  possession  has  never  been  given,  it  will  be 
sufficient  ik)r  the  deft,  to  show  that  the  assignment  is  fraudulent  and  void, 
«nd  unnece9s4i*y  for  him,  in  such  case,  to  go  further,  and  give  evidence  of 
the  judgment  and  writ  under  which  the  goods  are  taken  ;  but  where  the 
pit  was  in  possession  of  the  goods  at  the  time  of  the  taking,  the  deft,  must 

prove  the  judgment  and  writ,  as  he  would  otherwise  appear  to  be 
r^58(yi  ^  wrong-doer,  and  the  pit,  being  in  possession,  would  have  a  *8uf- 

ficient  title  as  against  him  :  Lake  v.  Billers,  1  Ld.  Raym.  733  ; 
but  see  Martyn  v.  Padger,  5  Burr.  2631.  Declarations  and  admissions 
made  by  the  assignor  at  the  time  of  executing  the  bill  of  sale,  &C,  are  ad-  ^ 
missible,  as  part  of  the  res  gasstee,  but  if  not  made  at  another  time  :  Phillips 
V.  Earner,  2  Esp.  Rep.  357  ;  5  Esp.  Rep.  243.  The  time  of  the  transfer, 
with  relation  to  the  pit 's  action,  verdict  and  judgment,  (as  if  it  b^  made  im- 
mediately after  a  verdict  for  the  pit.)  the  connexion  between  the  parties  (ae 
where  it  is  made  to  a  son  or  daughter,)  the  secrecy  with  which  it  was  made,, 
the  want  of  consideration,  as  evidenced  by  the  probable  inability  of  the  wl^ 
posed  purchaser!,  are  obviously  material  and  important  circumstances  to  be 
submitted  to  a  jury  :  2  Stark.  Ev.  617. 


FREIGHT. 

Form  of  Remedy fotS  and  Pleadings.]    Where  freight  is  payable  under 
a  bill  of  ladihg,  the  master  or  owner's  remedy  for  it  b  in  assumpsit  or  debt 
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Where  there  has  been  a  charter-party  uri^er  seal,  and  a  eoyenaiit  to  pay 
freisht  to  the  master  of  the  ship^  he  must  sue  in  debt  or  covenant :  Schack 
V.  Mithonjfj  I  M.  fy  S.  573  ;  JBeltv.  Kymevj  3  Camp.  549«  And,  inauch. 
case,  the  owners,  not  being  parties  to  the  deed,  cannot  sue.  And  assumpsit 
will  not  lie  against  them  on  the  implied  undertaking  of  the  owners  that  the  - 
goods  should  be  safely  and  securely  conveyed,  Leslie  v*  Wtlsotu,  6  Mpo* 
425,  n.  ;  but,  if  the  owners  were  not  charged  directly  on  the  charter-party, 
but  upon  their  general  liability,  it  would  be  otherwise :  ib. ;  WJate  v. 
Parker^  12  East,  578  ;  Thompson  v.  Brown,  1  Moo.  858 ;  7  Taunt  656, 
3.  c.  Where  the  deed  is  only  executed  by  the  pit,  and  not  by  the  detfL, 
assumpsit  is  the  proper  form  of  remedy  :  Sutherland  v.  Lifihnmn,  3  Esp. 
Rep.  42.  When  freight  is  recoverable  pro  rata  itineris,  assumpsit  shpuld 
be  brought,  and  not  covenant  on  the  charter-party  :  Ritchie  y.  Atkinson,  10 
Easij  295 ;  ^itj/v.  Lindo,  1  N.  R.  240 ;  ^bot,  314.  The  captain  of  a 
vessel  may,  in  some  cases,  without  any  express  contract  with  him,  maintaif\ 
an  action  a^nst  the  consignee  of  goods  under  a  bill  of  lading,  upon  an  im- 
plied promise  to  pay  the  freight,  in  consideration  of  his  letting  the  goods  out 
of  his  hands :  Feise  v  Bell,  4  Taunt.  4  ;  Shields  v.  DaviSf  6  ib.  65. 

Where  the  freight  is  sought  to  be  recovered  under  a  bill  of  ladings  or 
charter-party  not  under  seal,  or  any  other  parol  contract,  it  is  never  neces- 
sary to  declare  specially,  and  the  common  count  will  suffice  in  all  cases,  even 
in  actions  against  an  indorsee  of  the  bill  of  lading ;  Dougalv.  Kembie,  3 
JBiii^.383,  Burrough,  J.  diss;  Leery.  Fates,  3  Taunt.  387.  Extra  freight 
is  recoverable  under  the  count  for  work  and  labour,  especially  if  there  be  a 
promise  to  pay  it :  Hedley  v.  La  Page,  Holt,  C.  392.  If  the  freight  be 
payable  by  a  deed,  or  charter-party  undek*  seal,  the  declaration  must,  in  ge* 
neral,  be  special  thereon,  supra  ;  and  the  deed  must,  in  general,  be  stated : 
Mtjf  V.  Parish,  1  N.  R.  104.  The  omission,  however,  to  a;et  out  thf  deed, 
b  cured  by  general  demurrer :  Tilson  v.  fVarunck  Gas  Comply  4  B.  fy  C* 
962.    The  plea  will  be  the  same  as  in  other  cases. 


Precedents. 

INDCBXTATUS  AtSDMFSIT,  lOR  FRKIOHT,  PRIUAGE,  ITTRAGC,  ft.b.  *" 

(  T%tntAthitalu9  count  U  a$  anU,  l^^proeuding  asfoUotoe :)    fbr  certain  freight,  primagv,  and 
mrengpy  {omit  the  words  primage  and  average,  ifSie  action  be  for  freight  only)  betbre  that  time  and 
then  due  and  payablo  from  tho  said  deft  to  the  said  pit,  upon,  for,  and  in  respect  of^ 
the  carriage  and  conveyance  of  certain  goods  and  chattels,  by  the  said  pit,  "before  P^SS  ll 
that  time  carried  and  conveyed  in  and  on  board  of  divers  ships  or  vessels,  for  the  *"  -* 

eaid  deit,  and  at  his  special  instance,  &c^  and  for  the  care  and  attendance  of  the  said  pit  in  and 
mboot  the  loadbg  and  unloading  of  the  said  goods  and  chattels,  and  the  delivery  thereof  as  afore- 
nid.  {Conekmon  as  ante,  139.  The  quantum  meruit  thereon  i$  a$  aike,  140,  in»erting  ao  foU 
Jnne.*)  Had,  before  that  time,  carried  and  conveyed  certain  other  goods  and  chattels,  in  and  on 
koerd  divers  other  ships  or  vessels,  for  the  said  deft,  and  had  bestowed  other  hie  care  and  attend- 
«noe  In  and  about  the  loading  and  unloading  of  the  said  last-mentioned  goods  and  chattels,  and  the 
delivery  thereof,  as  aforesaid,  he,  the  said  deft,  undertook,  dec.    {Conauoion  at  ante,  140.) 


Evidence/or  Plaintiff. 
The  Contract/or  Freight."]  Where  the  action  is  for  freight  on  a  char- 
ter-party between  the  pit  and  defl.,  the  same  should  be  produced,  duly 
Btampedy  and  the  defies  signature  thereto  proved  :  see  post,  <<  Handwrit^ 
ing.^  If  the  freight  be  due  under  a  bill  of  lading,  the  same  should  be 
produced,  duly  stamped.  In  an  action  against  the  indorsee  of  the  bill  of  lad* 
tn^  or  consignee  of  the  goods,  whose  liability  for  freight  arises  only  in 
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respeet  of  the  receipt  of  the  goodsy  such  receipt  by  him  should  bd  proved  I 
see  cases  la  3  Chit.  C.  L.  422  ;  Dougal  v.  Kemhlt^  Bingh,  363.  When 
agent  liable  for  :  S  D.  fy  R.  503  ;  Ward'y.  Feltonj  9  Easty  507.  It  may 
be  as  well  to  observe,  that,  where  freight  is  stipulated  to  be  paid  by  a  char- 
ter-party, or  bill  of  lading,  or  othei^  contract,  such  stipulation  cannot  be  va* 
ried  in  its  terms  by  any  new  or  additional  facts  or  evidence  :  see  Oibban  v. 
Youngy  8  Taunt.  254. 

In  an  action  for  freight,  when  the  pits,  sue  as  ship-owners,  and  there  it 
no.  express  contract  between  the  pits,  and  deft.,  they  must  prove  their  title 
by  showing  their  legal  ownership,  pursuant  to  the  Registry  Acts,  26  G.  3> 
c.  60  s.  66f  34  G.  3,  c.  68,  s.  11,  and  that  they  were  owners  during  the 
time  the  freight  was  earning,  or  any  of  those  causes  of  action  accruing: 
Chinnery  v.  JSlac&bum,  I  H.  BL  117,  in  notis.  Evidence  of  the  register 
of  the  ship  must  be  produced^  in  which  pit's  names  appear,  from  the  Re- 
gistry-office at  the  Custom-House,  from  whence  the  original  register  will 
be  obtained.  The  registration,  though  necessary  to  complete  the  title  of 
ownership,  is  not  of  itself  evidence  of  title  ;  it  must  therefore  be  proved  that 
pits,  recognized  the  register,  and  acted  as  owner,  and  were  treated  as  such. 
The  affidavit  of  the  party,  on  which  the  register  was  obtained,  should  also 
be  produced  and  proved  :  2  Phil.  Ev.  53.  General  evidence  of  ownership 
is  sufficient,  unless  that  fact  be  disputed. 

Delivery  of  Cargo.']  To  entitle  the  pit.  to  the  whole  amount  of  the  freight, 
he  must  prove  a  delivery,  or  tender  of  delivery,  on  payment  of  the  freight, 
of  the  i^hole  cargo  to  the  deft  :  see  TVilles  v.  BridgeVy  2  B.fyA.  2S7  ;  3 
Chit.  C.  L.  410.  As  to  when  the  entire  profit  is  earned,  see  ib.  If  the 
deft  has  neglected  to  perform  his  part  of  the  contract,  or  has  so  acted  as  to 
have  prevented  the  conn.plete  conveyance  and  delivery  of  the  cargo,  the 
same  should  be  proved,  and  pit  will  recover  the  whole  freight  in  the  shape 
of  damages  :  Doe  d.  Cholmondeley  v.  Weatherleyy  1 1  Ea^ty  332  ;  Bir- 
ley  V.  Gladstoney  3  M.  fy  S.  205.  If  the  deft  has  dispensed  with  the 
performance  of  the  voyage,  and  accepted  the  cargo  at  any  other  place,  or  in 
any  other  manner  rescinded  the  contract  of  affreightment,  this  should  be 
proved  ;  and,  in  such  case,  the  whole  freight  will  be  recoverable  :  Christy 
v.  RoWy  1  Taunt.  301  ;  Cook  v.  Jennings y  7  71  i?.  381.  The  goods 
being  damaged  will  afford  no  defence  :  Shields  v.  DaviSy  6  Taunt.  65  ;  Da* 
vidson  V.  Uwynney  13  Easty  381  y  post.  If  the  pit  was  prevented  deliv- 
ering the  goods  in  due  time,  &c.,  by  the  perils  of  the  seas,  &c«y 
[]^5823And  without  his  fault,  this  should  be  proved  ;  as  a  capture  and  ^re- 
capture, embargo,  &c. ;  3  Chit.  Com.  L.  412.  To  recover  jwo 
rata  freight,  the  delivery  of  the  part  of  the  cargo,  or  of  the  whole  cargo,  at 
a  place  short  of  the  destination,  should  be  proved,  as  well  as  the  benefit, 
however  slight,  that  deft  derived  from  such  delivery ;  but  this  will  be  es- 
tablished by  proof  of  the  deft 's  acceptance  of  the  carga  Considerable  dif- 
ficulties have  arisen  in  determining  what  shall  amount  to  this  acceptance. 
No  actual  acceptance  by  corporal  touch  need  be  proved ;  the  acceptance 
may  be  proved  by  the  express  or  implied  directions :  see  10  Easty  378, 
^2^\  2  Mk.  621  ;  1  Taunt.  300  ;  2  Holty  Shippingy  141  ;  12  East^ 
179.  The  deft  cannot  dispute  the  payment  of  pro  rata  freight,  if  by 
agreement  he  has  stipulated  to  pay  it :  4  Rob.  i?.  77  ;  8  Taunt.  354. 

Amount  recQVerdbJe.]  in  the  absence  of  any  express  conttact  as  to  the 
amount,  the  sum  to  be  recovered  wiU  be  of^  a  quantum  meruit,  and  evi* 
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denee  of  the  usage  and  custom  of  trade  as  to  the  amount  should  be  proved. 
The  59  O.  3,  c.  25,  regulates  the  rate  of  freight,  &c.  for  gold,&c.  on  board 
his  majesty's  ships.  The  freight  for  goods  shipped  from  abroad,  and  con* 
signed  to  a  merchant  in  this  country,  is  to  be  calculated  according  to  .the 
net  weight  of  such  goods,  as  ascertained  at  the  king's  landing-scales,  and 
not  according  to  the  weights  expressed  in  the  bill  of  lading,  unless  there  be 
a  special  contract  so  to  pay  for  them :  Holty  C.  N.  P.  346 ;  see  4  Taunt. 
102.  If  an  entire  ship  be  hired,  and  the  burden  thereof  expressed  in  the 
charter-party,  and  the  merchant  covenant  to  pay  a  certain  sum  for  every 
ton  of  goods  which  he  shall  lade  otf  board,  but  do  not  covenant  to  furnish 
a  complete  lading,  the  owners  can  only  recover  payment  for  the  quantity 
of  goods  actually  shipped,  Mbott^  188,  287 ;  but,  if  a  freighter  agree  to 
load  a  full  and  complete  cargo,  though  the  burden  of  the  ship  is  described 
to  be  of  a  less  quantity  than  it  really  is,  yet  the  freighter  must  load  a  full 
cargo  according  to  the  real  burden  of  the  ship ;  and  he  will  be  liable  for 
freight  according  to  what  he  ought  to  have  loaded,  unless,  indeed,  the  owner 
or  master  make  a  false  description  of  the  burden,  with  a  fraudulent  intent: 
2  B.  ^  Jl>  421 ;  3  Taunt.  469.  If  a  certain  sum  be  stipulated  for  every 
ton,  or  other  portion  of  the  ship's  capacity,  for  the  whole  voyage,  the  pay- 
ment must  be  according  to  the  number  of  tons,  &c.  which  the  ship  is  proved 
capable  of  containing,  without  regard  to  the  quantity  actually  put  on  board 
by  the  merchant,  Mbotty  287 ;  but,  if  the  merchant  has  stipulated  to  pay 
a  certain  sum  per  cask  or  bale  of  goods,  the  payment  must  be,  in  the  first 
place,  according  to  the  number  of  the  casks  or  bales  shipped  and  delivered; 
and,  if  he  has  further  covenanted  to  furnish  a  complete  lading,  or  a  specific 
number  of  casks  or  bales,  and  failed  so  to  do,  he  must  make  good  the  loss 
which  the  owners  have  sustained  by  his  failure,  which  will  be  a  question 
for  a  jury:  ib. 

Evidence  for  Defendant. 

The  evidence  for  defL  may  consist  in  rebutting  the  pit's  proofs.  The 
deft,  may  show,  as  a  defence,  that  he  derived  no  kind  of  l^enefit  from  the 
earriage  of  the  goods;  but,  if  he  accept  the  goods,  he  cannot  defend  him- 
self from  the  payment  of  the  whole  freight,  on  the  ground  of  their  being 
damaged,  but  must  bring  his  cross  action :  6  Taunt.  ^5 ;  12  East^  3S1 ; 
Dotig.  272.  And  damage  done  to  the  goods  by  bad  stowage  cannot  be 
given  in  evidence,  either  as  a  complete  defence,  or  mitigation  of  damages, 
even  though  the  damage  exceed  the  amount  of  the  freight:  4  Camp.  119; 
7  East  J  419 ;  sed  vide  4  Bob.  282.  The  deft,  should  not,  in  these  cases, 
have  accepted  the  goods,  if  he  intended  to  discharge  himself  from  payment 
of  the  freight :  see  3  Chit.  Com.  L.  413.  No  freight  is  due  where,  by  the 
sale  of  the  goods,  the  voyage  has  been  totally  defeated,  Dod.  317;  yet» 
where  the  master,  by  most  imperious  necessity,  was  compelled  to  sell  a 
part  of  the  cargo,  and  there  was  a  total  absence  oi,  all  fraud,  but  . 
the  *expenses  were  incurred  by  the  default  of  ihe  defts.,  full  []*588j 
freight  was  allowed  on  the^  entire  cargo ;  ib.  385 ;  see  3  Bob. 
180;  4  ib.  17,  77.  No  freight  is  recoverable  if  the  voyage  was  prevented, 
upon  its  immediate  commencement,  without  the  deft.'s  act;  4  Bob.  11* 
The  deft,  will  be  allowed  to  deduct,  from  freight,  decreed  to  the  crown, 
moneys  advanced  to  the  master,  to  enable  him  to  prosecute  his  voyage : 
£dw.  A.  Bep.  232.     A  covenant  for  paynient  of  Ireighi  on  delivery  of 
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goods,  is  not  discharged  by  the  nitst^'s  taking  from  the  freighter's  agent  • 
a  bill  on  a  third  person,  which  ;8  not  duly  paid,  although  the  agent  fail^with 
the  account  ib  his  hands,  4  Camp.  257,  Taylor  y.  Briggs^  M,  fy  M.  2^ 
and  see  Hblt^  C,  72 ;  but  it  would  be  otherwise,  if,  a  cash  payment  being 
offered,  the  master  preferred  a  bill,  or  the  master  should  so  act  as  to  take 
the  bill  in  full  saiisfnction  of  the  freight,  ib.yHoliy  C.  75,  3  Easty  147;  see 
JBotniv.  Hammond,  G  B.  4*  C.  150,  as  to  taking  bill  of  consignee.  Taking 
a  bill  from  the  consignee,  drawn  upon  the  censignor,  but  which  the  latter 
refuses  to  accept,  is  no  answer  to  an  action  against  the  consignor :  8  7!  J?. 
'451  ^  2  Camp,  515.  The 'master,  by  taking  an  indorsement  on  the  char- 
ter-party, requesting  the  consignee  to  pay  freight,  and  omitting  to  give 
notice  of  non-payment,  does  not  discharge  the  consignor:  1  Taunt.  300. 
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Form  of  Remedy  for,  and  Pleadings,  533. 
Precedents,  535. 
Evidence  for  Defendant,  543. 
Evidence  for  Plaintiff,  ib. 

In  Action  for  Goods  sold  and  delivered,  535  to  540. 

In  Action  for  Goods  bargained  and  sold,  540  to  543. 

In  Action  for  not  delivering  Goodsy  543. 


Form  of  Remedy  for. 

AsstTMFSiT,  or  debt,  lies  on  a  parol  or  written  contract,  not  under  seal, 
for  the  price  of  goods  sold;  antCy  *^  Assumpsit:'^  Fortes.  197;  2  T.  R. 
S8.  In  general,  where  there  is  no  contract  of  sale,  these  are  not  the  appro- 
priate, forms  of  remedy,  3  Camp.  352,  4  Taunt.  J  89;  but  trover,  or  an 
action  for  deceil,  &c.,  must  be  resorted  to;  but  assumpsit  sometimes  lies  for 
.  the  value  of  goods  obtained  tortiously,  3  Taunt.  274,  6  T.  R.  681,  2  T. 
It.  145;  if,  however,  the  pit's  property  in  the  goods  be  not  clear  and  in- 
disputable, it  would  be  most  advisable  to  sue  on  the  tort:  1  B.  4*  C.  418; 
2  D.  fy  R.  568,  s.  c.  Assumpsit  lies  for  goods  as  sold  Rgainst  a  deft.,  who, 
by  fraud,  procured  the  pit  to  sell  to  on  insolvent  goods  which  the  deft 
got  into  his  possession:  3  Taunt.  274.  Trover  may  be  maintained  for 
goods  sold,  but  not  delivered,  by  the  vendee  against  the  vendor;  but  this 
action  will  not  lie  if  the  goods  be  not  set  apart  by  the  vendor,  as  it  cannot 
be  maintained  but  for  specific  goods:  Austen  v.  Craveny  4  Taunt.  644; 
fVkitehouse  v.  Frosty  12  Easty  614;  Harman  v.  Anderson^  2  Camp. 
S43. 

Form  of  Pleadings. 

The  price  oT  goods  may  be  recovered  under  the  common  indebitatus 
county  in  assumpsit  or  debt,  if  they  have  been  actually  delivered,  and  the 
contract  was  to  pay  in  money,  and  the  time  of  credit  be  expired,  Mussen  ▼. 

Pricey  4  Eusty  147,  Brooke  v  WhitCy  1  N.  R.  330,  Tfumtpson 
r*584]   V.  Maeeroniy  2  B.  ^  C  2,  4  i>.  4-  A  619,  Smith  v.  Chance,  *2 

B.  4*  A,  755;  even  though  there  be  a  special  agreement  between 


GOODS  SOLD,  ACftON  lOK.  *    J  •  3j  :' 

the  paSMies:  as,  where  A.  agreed  ^wit)r»  B.  to  let  nin}  certain  fand,  on  eodk 
dUion  that  A,  shouIA  have  a  moiety  of  the  crops,  for  which  purpose  the 
crops  were  appraised  for  both  parties,^  it  wis  held  that  A.-  michi  declare  on 
the  general  indebitatvs  count,  without  stating  the  special  agreement,  $s  tfi^ 
agreement  was  executed  by  the  appraiscT  ent,  and  the  action  ards^  out  of 
something  collateral  to  it:  Poulierv.  Killingbecky  1  A  Sr  P.  397;  Leeds 
V.  Burrows,  12  East,  1.  If  goods  are  to  be  paid  for  partly  in'mbney  and 
partly  in  goods  to  be  delivered,  the  vendor  must  declare  specially:  1  H. 
Bla.  2S7;  Holt,  C.  N.  P.  179;  3  Camp.  352:  But  wh«r»  the  pit.  agreed 
to  sell  a  horse  to  the  deft.,  to  be  paid  for  partly  by  a  horse  of  the  deft,  and 
partly  by  money,  and  the  deft  delivered  the  horse,  but  refused  to  pay  the 
money,  the  money  may  be  recovered  under  the  common  count  for  goods 
sold:  Sheldon  v.  Cox,  3  B.  fy  C.  420;  and  see  Dunmare  v.  Taylor,  and 
Hankey  v.  Smith,  Pea.  R^p,  57.  Where  the  contract  is  conditional,  and 
in  the  alternative,  it  will  be  necessary  to  declare  specially,  Davis  v.  NichoUSf 
2  Chit.  B.  321;  as,  where  deft,  agreed  for  the  purchase  of  1000  bags  of 
-wheat,  40  or  50  of  which  were  to  be  delivered  on  one  market-day,  and  the 
remainder  on  another  market-day,  pit.  could  not  declare  absolutely  for  the 
sale  of  40  bags  on  the  first  day,  but  the  contract  must  be  stated  in  the  al- 
ternative, according  to  the  original  terms  of  it:  Penny  v.  Porter^  2  East, 
2;  Shipham  v.  Sanders,  ib.,  4  n.;  Miles  v.  Sheward,  8  East,  8;  Tate 
V.  Wellings,  3  T.  R.  531.     Thus,  where  A.  sells  to  B.  beer  in  casks, 

fiving  him  notice  that,  unless  he  returns  the  casks  in  a  fortnight,  he  will 
e  considered'  as  the  purchaser,  and  B.  omitted  to  return  the  casks  in  the 
limited  time,  Ld.  Ellenb.  was  of  opinion,  that  he  was  not  liable  on  a  count 
for  goods  sold  and  delivered,  the  whole  resting  in  special  agreement,  2 
Stark.  39;  but  it  seems  such  common  count  will  do  where  goods  delivered 
on  the  terms  of  sale  and  return  are  detained  an  unreasonable  time:  Pea.  Rep. 
56.     Where  the  whole  credit  has  not  expired,  it  is  necessary  to  declare 
specially;  as,  where  goods  were  to  be  paid  for  by  bill  at  three  months, 
Hoskins  v.  Duperoy,  9  East,  498,  Lee  v.  Bisdon,  2  Marsh.  495;  and, 
where  deft,  agrees  to  pay  in  three  months  by  bill  at  two  months,  thi  ere-* 
dit  will  not  elapse  till  the  expiration  of  five  months,  Mussen  V.  Price,  4 
East,  147,  Mullar  v.  Shaw,  ib.  149,  Duttonv.  Solomonson,  3  B.  S^P. 
582;  and,  where  goods  are  to  be  paid  for  at  six  of  nine  months'  credit,  and 
they  are  not  paid  for  at  the  end  of  six  months,  the  credit  will  not  expire 
till  the  end  of  the  nine  months:  Price  v.  Nixon,  5  Taunt.  538.     But  the 
price  of  goods^  may  be  recovered  in  these  cases  on  the  common  count  for 
goods  sold,  if,  when  the  pit.  declares,  and  at  the  time  the  declaration  is  cor- 
rectly entitled,  the  credit  has  expired,  though  the  writ  was  issued,  and  the 
deft,  was  arrested  before:  4  East,  75;  11  East,  118.     Where  the  sale  was 
to  the  deft.,  and  the  delivery  to  a  third  person,  at  his  request,  the  state* 
ment  that  the  sale  and  delivery  were  to  the  deft,  being  according  to  the  le- 
gal-effect, will  suffice,  8  T.  R.  328,  2  Show.  410,  B.  N.  P.  136, 1  Str. 
127;  but  a  collateral  undertaking  to  pay  for  goods  sold  to  a  third  person  must 
he  declared  on  specially,  1  Saund.  211,  n.  6.;  and,  as  to  what  is  such  col« 
lateral  undertaking,  post,  <<  Guarantee.^*    in  an  action  against  a-  broker 
under  a  del-credere  commission,  wherein  the  deft,  becanpe  indebted  td  the 
pit,  the  declaration  must  be  special,  1  Taunt.  279.  7  Taunt.  558,  s.  c. ;  but 
the  common  count  for  goods  sold  and  delivered  suffices  sometimes,  thoueh 
deft,  has  prevented  the  delivery,  and  payment  was  not  to  be  made  till  de-^ 
livery,  5B.^  P.  638;  SB.^R.  403.  If  the  deft  has  refused  to  accept  the 
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goods  purchased,  the  price  thereof  may  be  recovered  under  9  count  for 
goods  bargained  and  sold,  1  East^  194^  Pea.  Rep.  41,  7  7!  J?.  67,  6  B. 
4*  C.  393,  9  D.  ^  R.;  but  it  is  usual  to  declare'  specially,  arid  necessary  to 
do  so,  if  the  goods  have  been  re-sold,  and  pit  seeks  to  recover  the  dicer- 

ence  between  the  price  of  the  two  sales:  6  Taunt.  162*  The 
r*585l   common  count  will  not  suffice*  if  there  has  not  been  an  actual 

sale,  but  merely  a  contract  for  sale:  6  B.  fy  C.  393;  9  D.  Bf  Rn\ 
H.  Bl  316;  SB.fy  C.  SQ5\  %  D.  fy  R.  693.  When  there  is  an  entire  con- 
tract for  work,  and  labour,  and  knaterials,  the  latter  cannot  be  recovered 
under  the  count  for  goods  sold:  6  Taunt.  322;  1  Marsh.  581,  ^  c.  Nor 
are  fixtures,  which  are  part  of  the  realty,  as  trees,  &c.,  recoverable  under 
this  count:  7  Taunt.  188. 

It  is  not  necessary  to  aver  in  the  common  count  that  the  goods  were  '^  of 
the  pit,''  B.  N.  P.  139  ;  and  these  words  should  be  omitted  on  an  action 
at  the  suit  of  an  agent,  broker,  &c.  :  5  Esp.  Rep.  31,  32.  In  an  action 
for  goods  sold  and  delivered,  the  omission  of  the  words,  at  the  deft's  re- 
quest, would  be  immaterial :  2  T  R.  30. 


Precedents. 

mVMTSIT  lOE  GOODS,  SlC  SOLD  A2«D  DEtXVXKKD  TO  THE  DDT. 

(  The  ind€bUatU9  emmt  in  a89ump9H  i$  as  ante^  1 39,  in  debt  a»  ante,  403,  inserting  these  wordg  .•) 
For  divers  goods,  wares,  and  merchandise  (or,  if  animate  property  has  been  sM,  say,  **  divers 
horses,  Atc^  ^oods  and  chattels,")  by  the  said  pit  before  that  Ume  sold  and  delivered  to  the  said 
deft  and  at  ms special  instance  and  request;  and,  being  so  indebted, &c.  {Conclusion in assump^ 
tU  as  ante,  139,  tii  debt,  as  ante,  409.  The  quantum  vaMMint  thereon  is  as  ante,  139,  inserting  a9 
fiUows :)  Had  before  that  time  sold  and  dehvcred  divers  other  goods,  wares,  and  merchandise,  to 
the  said  deft.,  he,  the  said  deft.,  undertook,  and  then  and  there  faithfblly  promised  the  said  pit  to 
pay  him  so  much  mone^as  the  said  last-mentioned  goods,  wares,  and  merchandise,  at  the  time 
of  the  said  sale  and  dehverj  thereof,  were  reasonably  worth,  when  he,  the  said  deft,  should  be 
thereunto  afterwards  requested.  And  the  said  pit  avers,  that  the  said  last-mentioned  goods,  wares, 
and  merchandise,  at  the  titne  of  the  said  sale  and  delivery  thereof  were  reasonably  wcuth  the 
further  sum  of  £^,  of  like  lawful  money,  to  wit,  at,  &C.,  aforesaid,  whereof  the  said  deft.,  aC- 
terwards,  to  wit,  on,  Slc,  aforesaid,  there  had  notice. 

PQ|  QOODS  BARGAINED  AND  SOLO. 

(  Ths  indebitatus  eousA  inussuHipsit  is  as  ante,  139,  in  debt,  as  ante,  403,  inserting  these  vmrdsf^ 
For  divers  goods,  wares,  .^d  merchandise,  by  the  said  pit,  before  that  time,  bargained  and  sold 
to  the  said  deft.,  at  the  special  instance,  dcic,  of  the  said  deft. ;  and,  being  so  indebted,  Slc  {Con~ 
elusion  as  ante^  V39.  The  quantum  meruit  thereon  is  as  ante,  139,  inserting  asfoUotos :)  Had,  be. 
fore  that  time,  barnined  and  sold  divers  other  goods,  Slc,  to  the  said  deft,  he,  the  said  deft.,  un- 
dertook, Slc  {Conausion  as  ante,  139.) 

See  other  precedents  in  assmnpsit,  for  goods  sold  to  deft.,  and  delivered  to  a  third  person,  9 
Chit.  P/.  56;  for  crops  sold,  dLc.  ib^  57 ;  for  not  delivering  goods  sold,  ib.  268;  for  not  accepting 
them,  ib.,  264 ;  for  not  taking  away,  ib.,  365;  and  the  like  where  there  has  been  a  re-sale,  i6.» 
267;  for  not  returning  goods,  or  paymg  for  them,  ib.,  263 ;  for  not  giving  a  bill  on  payment,  ib., 
261 ;  for  not  paying  money  on  an  exchange  of  horses,  ib.,  274 ;  on  guQjantee  for  goods  jold,  «&., 
314;  on  warranties, /wtt,  **.  WarrantyJ" 


Evidence  for  Plaintiff. 

In  action  for  Goods  Sold  and  Delivered. 

C^mtiraci  of  Sate.}  In  an  action  for  goods  sold  and  delivered,  or  for 
coods  bargained  and  sold,  or  for  not  delivering  goods  sold,  a  contract  of  sale 
batween  pit  and  deft  must  be  proved.    Such  contract,  in  an  action  for 
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goods  sold  and  delivered,  is  proved  by  a  written  order,  or  by  a  parol 
one,  or  by  presumptive  evidence.  In  general,  proof  of  the  deli- 
very of  **tne  goods  to  the  deft,  or  his  agent,  and  that  he  has  r*586l 
used  them,  in  prima  facie  evidence  of  a  contract,  without  prov- 
ing ahy  specific  order  :  Bennett  v.  Henderson,  2  Stark.  550  ;  post,  537. 
To  support  a  claim  for  goods  sold  and  delivered,  however,  the  pit  need  not 
prove  an  actual  contract  for  the  specific  goods  for  which  the  action  is  brought: 
it  will  suffice  to  prove  a  dealing  in  the  way  of  trade  qf  business  of  the  par- 
ties ;  and  it  will  be  sufficient  to  prove  a  dealing  in  the  way  of  trade,  where 
the  deft,  knew  of  and  adopted  the  delivery  of  the  goods.  And  where 
goods,  delivered  on  sale  or  return,  are  not  returned  within  a  reasonable 
time,  proof  to  that  effect  will  be  evidence  of  goods  sold,  and  the  value  may 
be  recovered :  Bailey  v.  Goldsmith,  Pea..  Rep,  56  ;  ante,  534.  And, 
in  some  cases^  where  goods  have  been  wrongfully  taken,  a  contract  for  the 
purchase  will  be  inferred,  and  pit.  will  recover  on  the  implied  contract : 
ante,  533.  As  to  contract  by  agent,  see  infra,  and  post,  "  Principal  and 
Agent.'' 

Proof  of  Delivery .^  To  support  an  action  for  goods  sold  and  delivered^ 
it  must  be  proved,  not  only  Uiat  the  property  in  the  goods  vested  in  the 
deft,  but  also  that  they  were  actually  delivered,  Goodhall  v.  Skelton,  2  H. 
BL  316,  or  virtually  delivered  ;  as,  if  deft  refused  to  accept  them,  or  pre- 
vented the  delivery  :  Stjuddy  v.  Sanders,  5  B.  4-  C.  638 ;  8  D.fyJR. 
403  ;  Rofuk  v.  Thwaites,  6  B.  fy.  C.  393  ;  9  B.  fy  R.  Pit  must  show 
he  has  divested  himself  of  all  lien  upon  the  goods,  and  that  deft  might 
maintain  trover  for  them,  without  paying,  or  offering  to  pay,  the  price  :  2 
Hi  BL  316;  Simmons  v.  Smith,  5  B.  fy  C.  865 ;  2  i>.  §•  i?.  213  ; 
SmilA  V.  Chance,  2  B.  fy  Ji.  755 ;  Lorymer  v.  Smithy  \  B/^C,\,2s 
D.  4*  R.  23.  The  delivery  should  be  proved  to  have  been  made  or  offered 
to  deft,  himself,  or  his  authorized  agent.  Where  A.  agreed  to  sell  B.  ceiv 
tain  goods,  and  earnest  was  paid,  and  the  goods  were  packed  in  cloths  fur- 
nished by  B.,  and  deposited  in  a  building  belonging  to  A.,  till  B.  should 
send  for  them,  A.  declaring,  at  the  same  time,  that  they  should  not  bo  car- 
ried away  till  he  was  paid,  it  was  held  that  this  was. pot  such  a. delivery  as 
to  entitle  A.  to  maintain  an  action  for  goods  sold  and  delivered :  GoOdhgll,  y, 
Skelton,  2  H  BL  316. 

A  delivery  to  a  third  person,  or  agent,  according  to  deft.'s  order,  ope- 
rates as  a^elivery  to  deft*?:  8  7!  R.  328.  Proof  that  a  master,  on  former 
occasions,  has  empowered  his  servant  to  take  up  goods  on  credit,  will  be 
sufficient  evidence  of  the  servant  to  take  up  goods  on  a  subsequent  occasion 
in  an  action  against  the  'master  for  goods  sold  and  delivered  ;  Rusby  v. 
Scarlett,  5  Esp.  Rep.  76;  Hazard  v.  Treadwell,  1  Str.  506;  Gilman 
V.  Robinson,  R.  fy  M.  227.  But  a  master  is  not  responsible  for  goods 
ordered  by  his  servant  in  his  name,  unless  his  authority  to  do  so  be  shown 
by  the  master's  having,  on  former  occasions,  authorized  him  :  Maunder  v. 
Co7iyers,  2  Str,  281;  Pearce  v.  Rogers,  3  Esp.  Rep.  211.  When,  the 
master  gives  his  servant  money  to  pay  for  goods  as  he  buy»  them,  and  the 
servant  embezzles  the  money,  the  master,  is  not  liable:  Stubbing  v. 
Heintz,  Pea,  Rep,.  47.  It  has  been  held  that,  where  the  vendee  ordered 
the  goods  to  be  delivered  to  his  agent,  an  acknowledgment  by  the  agent  of 
the  receipt  of  the  goods  was  evidence  of  the  delivery  to  the  vendee:  Biggs 
V.  Lawrence,  3  T  R.  454;  but  sec  Bauer  man  v.  Radenitis,  7  ib.  663^ 

.Vol.  II.  6  . 
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Proof  of  delivery  to  a  carrier  sometimea  suffices.  Where  the  vendee 
directs  the  goods  to  be  delivered  to  a  carrier ^  proof  of  such  delivery  will 
be  evidence  of  a  delivery  to  the  vendee,  Dawes  v.  Peckj  8  7!  J?.  330, 
Button  V.  Sohmonsan,  3  B  ^  P.  582;  and  a  delivery,  in  general,  to  a 
carrier  will  be  evidence  of  a  delivery  to  the  vendee,  where  no  particular 
mode  of  conveyance  is  pointed  out;  the  conveyance  by  the  carrier  is  the 
best  practical  one,  and  that  which  is  usually  adopted:  Jinderson  v.  Hodg^ 
Sony  5  Price,  630;  Gronir^  v.  Mendham,  5  M,  fy  S.  189;  Patterson  v. 
Gandasequij  15  Emtj  €2;  B.  K  P.  130;  Copelandr.  LeudSj  2  Stark. 
33;  Harty.  Sattlej/j  3  Camp.  528.  The  goods,  however,  must 
r*587l  b<5  proved  to  *have  been  delivered  to  the  carrier;  proof  of  their 
having  been  left  in  an  inn-yard,  from  which  the  carrier  usually 
set  out,  will  not  be  sufficient :  Selway  v.  HoUoway,  1  Ld.  Raym.  46*  A 
symbolical  delivery  will,  in  some  cases,  be  tantamount  to  a  delivery;  as, 
where  the  goods  are  ponderous,  by  delivering  the  key  of  the  warehouse 
wherein  they  are  lodged,  Chaplin  v.  Rogersy  1  East^  194;  or  by  deliver- 
ing the  muniments  of  a  ship,  which  will  be  equivalent  to  the  delivery  of 
the  ship  itself,  1  Jltk,  171;  or  by  other  indicia  of  property,  ib.  A  deli- 
very to  a  carrier  by  whom  goods  are  usually  sent  by  the  pit.  to  the  deft., 
is  a  delivery  to  the  deft..  Hart  v.  Sattley^  3  Camp.  528;  and,  where  the 
goods  are  ordered  to  be  sent  by  a  carrier,  and  no  one  named,  proof  of  de- 
livery to  a  known  and  ordinary  carrier  operates  as  a  delivery  to  deft,  him- 
self: Button  V.  Solomonson,  3  J?,  fy  P.  584;  Groning  v.  Mendhanif  5 
M.8rS.  189. 

Proof  of  an  order  for  goods,  and  a  delivery  to  the  deft.'s  wifcy  is  cvi- 
.dence  of  a  conlract  with  the  husband,  if  the  things  came  to  the  use  of  deft 
and  his  family,  Gilb.  Ev.  184,  and  is,  in  all  cases,  strong  presumptive  evi- 
dence, where  the  parties  cohabit,  ib.j  1  Camp.  245;  but  the  presumption 
.  of  the  husband's  liability  may  be  rebutted,  by  showing  that  the  credit  was 
given  to  her  or  that  the  husband  supplied  the  wife  with  ready  money;  thus, 
living  notice  that  she  was  not  to  be  trusted,  or  that  he  was  ignorant  that  the 
goods  were  bought  upon  credit,  lA.,  Stark.  Ev.  634,  or  by  proof  of  any 
other  circumstances  negativing  the  husband's  assent,  Montague  v.  Bene^ 
diet,  3  JS.  4*  C.  631,  5  B.  fy  R.  532;  as  where  the  wife  has  a  sufficient 
allowance  from  ber  husband  during  his  absence,  of  which  the  pit.  has  notice, 
Holt  v.  Brien,  ^  B.  ^  Ji.  252.  And  it  is  sufficient  notice  if  the  fact  were 
notorious  in  thie  place  where  the  transaction  occurred:.  Todd  v.  Stokes,  1 
Zrf.  Raym,  444.  Where  the  husband  and  wife  have  lived  separate  for 
many  years,  and  the  wife  has  adequate  resources  of  her  own,  the  husband 
is  not  liable:  see  post,  ^<  Husband  and  fPt/e.^' 

Proof  of  a  sufficient  Belivery  and  Acceptance  of  the  Goods  under 
C9  Car.  2,  c.  8,  s.  17.]  In  order  to  satisfy  the  Statute  of  Frauds,  the  pit 
if  he  cannot  prove  a  contract  in  writing,  or  a  payment  in  earnest,  and  the 
goods  be  above  j610  value,  must  prove  that  there  was  a  delivery  of  the 
goods,  or  part  of  them,  and  an  acceptance  by  the  deft,  within  the  meaning 
of  the  statute;  and,  to  satisfy  such  statute,  there  must  be  a  clause  of  pos- 
session, and  a  delivery  to  vendee,  with  an  intention  of  vesting  the  right  of 
possession  in  him,  and  there  must  be  an  aetual'^ acceptance  by  the  latter> 
with  an  intention  of  taking  the  possession  as  oumer:  Phillips  v.  BistoUe, 
2  B.  ^  C.  513',  3  B.  ^  R.  827,  s.  c.  Such  intention  is  a  question  for  a 
jury:  ib.;  \  Moo.  328.    Where  goods,  of  the  value  of  £144,  were  made  to 
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order,  and  remained  in  the  possession  of  the  vendor,  at  the  request  of  the 
yendee,  with  the  exception  of  a  small  part,  which  the  latter  took  away,  it  was 
held  that  there  was  no  actual  acceptance  of  the  residue  of  the  goods  hy  the 
buyer  under  this  section  of  the  statute,  and  that  pit.  could  not  recover : 
T%ompkim  V.  Maceroni,  3  B.  ^  C.  I;  4  D.  fy  B.  619;  Smith  v. 
Chancty  2  S.  4*  ^'  753,  5.  But,  where  the  vendee,  having  purchased  a 
quantity  ef  balsam  of  Peru  for  £200,  sent  an  agent  with  baskets  for  part  of 
it,  which  was  delivered,  the  delivery  of  such  part  of  the  goods  was  held  to 
take  the  case  out  of  the  statute :  Descardv.  Bondy  7  O.  11,  cited  2  Stark. 
Ev.  610.  And  an  acceptance  of  a  sample  is,  in  many  cases,  sufficient;  but 
the  sample  must,  in  this  case,  be  considered  as  part  of  the  bulk  sold,  and  go 
to  make  up  the  quantity,  7  East^  558,  HoWs  C.  178, 1  Moo.  328;  but,  if 
it  be  delivered  merely  as  a  specimen,  and  form  no  part  of  the  quantity,  it 
will  not  be  evidence  of  an  acceptance  of  part :  Cooper  v.  Elstofiy  7  T.  B. 
14;  Klinitz  v.  Surry,  5  Esp.  Bep.  267.  An  actual  delivery  is  not,  in 
all  cases  requisite;  though,  indeed,  the  facts  must  be  such  that  an  actual 
acceptance  and  delivery  may  be  presumed.  In  the  case  of  pon- 
derous or  bulky  *goods,  it  is  sufficient  if  any  act  equivalent  to  r*588l 
delivery  be  done,  "  as  where  the  vendor  puts  it  in  the  vendee's 

Eower  to  take  away  the  goods:"  as  by  the  delivery  of  the  key  of  a  ware- 
ouse,  Chaplin  v.  Bogers,  1  East^  194,  in  which  the  goods  are  lodged,  or 
^by  the  delivery  of  other  symbols  of  property,  as  the  delivery  of  the  muni- 
ments of  a  ship,  t6.,  1  Atk.  171:  or  by  accepting  an  order  for  the  delivery, 
or  by  some  act  of  the  purchaser,  such  as  measuring,  &c.  An  order  sent  by 
the  vendor  to  a  xjoharfinger,  &c.,  to  deliver  the  goods,  is  sufficient  to  pass 
the  property  to  the  vendee,  provided  nothing  remains  to  be  done  but  to 
make  ik\^  delivery:  per  Oibbsy  C.  J.  Withers  v.  Lys,  Holt,  C.  20;  Lu^ 
cas  V.  Dorrien,  7  Taunt.  289.  Therefore,  where  the  buyer  received  from 
the  seller  an  order  on  his  warehouseman  to  deliver  the  goods,  it  was  held 
to  be  a  sufficient  proof  of  delivery  within  the  statute  to  dispense  with  writ- 
ten evidence,  &c.  :  Searle  v.  Keens,  2  Esp.  Bep.  598.  But,  where  the 
vendee  received  from  the  seller  a  delivery-order  for  a  hogshead  of  wine  in 
the  warehouse  of  the  London  Dock  Company,  which  he  presented,  but 
which  he  said  he  had  lost,  and  then  declined  taking  the  wine,  .this  was  held 
not  to  be  a  sufficient  acceptance,  within  the  statute,  as  there  could  not  have 
been  any  actual  acceptance  of  the  wine  by  the  vendee,  until  the  dock 
company  accepted  the  order  for  delivery,  and  thereby  assented  to  hold  the 
wine  as  the  agents  of  the  vendee,  they  having  held  it  originally  as  agents 
of  the  vendors,  and,  as  long  9s  they  continued  to  hold  it,  the  property  was 
unchanged:  per  Cur.  Benstall  v.  Bum,  3  B.  ^  C.  426;  51).  ^B.  284; 

B.  ^  M.  C.  107,  s.  c.  An  order  by  the  deft,  to  send  the  goods  to  a  cer- 
tain quay,  to  be  left  till  called  for,  without  a  reception  and  actual  accept- 
ancy  on  the  part  of  the  deft,  is  not  a  sufficient  acceptance,  Anderson  v« 
Hodgson,  5  Price,  630;  nor  will  the  removal  of  goods  in  the  vendor'9 
own  boat,  to  another  warehouse  of  bis  own,  or  his  agent's  on  the  way  to- 
wards the  deft's  residence,  by  the  direction  of  the  latter,  amount  to  a  de- 
livery, Astley  V.  Emery,  4  M.  4*  S.  262.  The  word  accepted  imports 
not  merely  that  there  should  be  a  delivery  by  the  seller,  but  that  each  party 
ahoald  do  something  by  which  the  bargain  should  be  bound,  per  Mbott, 

C.  J.,  3  B.  fyJi.  682,  as  ^ercising  any  act  of  ownership.  <<  Where  goods 
liaye  been  weighed  and  measured,  by  order  of  the  buyer,  and  in  his  presence 
(to  that  he  cannot  afterwards  object  to  the  quantify  or  quality,)  this  may  be 
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considered  a  sufficient  evidence  to  bind  him:'^  Simon  V.  Metiver^  1  W» 
Bl  i?.  601;  Elmore  v.  Thurly  1  Taunt  459;  2  Ph.  Ev.  91.  So,  if  the 
buyer  write  his  nam,e  on  an  article  of  goods,  at  the  time  of  purchase^  it 
is  sufficient  if,  (as  observed  by  Ld.  Ellenb.)  the  deft 's  purpose  in  writing 
upon  it  was  tliereby  to  denote  that  she  had  purchased  it,  and  to  appropriate 
it  to  her  own  use,  but  it  will  be  no  evidence  as  to  the  other  articles,  on 
which  the  deft,  has  not  written  her  name:  Hodgson  v.  Brett j  1  Camp. 
233.  And,  in  Stoveld  v.  Hughes,  14  East,  312,  Ld.  Ellenb.  observed, 
<*The  change  of  mark  from  A.  to  B.,  on  bales  of  goods,  in  a  ware- 
house, by  the  direction  of  the  parties,  was  clearly  held,  by  the  House 
of  Lords,  in  a  late  case,  to  operate  as  an  ictual  delivery  of  the  goods.  '^ 
So,  where  tlie  party  assented  to  the  sale  of  timber,  and  its  being  marked 
by  the  pit's  agent,  it  has  been  held  a  sufficient  delivery,  ib.  316,  7.  And 
evidence  that  the  vendee  had  exercised  acts  of  ownership,  will  some- 
times be  sufficient  to  warrant  a  jury  in  finding  that  a  delivery  and  accept^ 
ance  had  taken  place;  as,  where  vendee  had  actually  sold  part  of  a  stack  of 
hay:  East,  192;  B.  fy  C.  411.  And,  where  pit,  having  agreed  to  pur- 
chase a  horse,  saying  that  he  had  no  stable  of  his  own,  directed  that  pit. 
should  keep  it  at  livery,  whereupon  pit.  removed  it  to  his  livery-stables,  and 
an  expense  was  incurred  by  deft  for  his  keep,  it  was  held  that  there  was  a 
change  of  possession,  and  that  it  amounted  to  a  delivery  within  the  statute, 
Elmore  v.  Stone^  1  Taunt.  468;  but  in  Howe  v.  Palmer^  3  B.  fy  A.  324, 

the  correctness  of  the  decision  was  doubted  by  Bayley,  J..  But, 
[[*539]    where, there  had  been  a  verbal  bargain  for  a  horse,  for  *J£30,  but 

no  time  fixed  for  payment,  the  horse  having  been  fired  by  deft.'» 
consent,  and  pit's  servant,  by  deft's  order,  took  it  to  grass  to  Kimpton  Park, 
Mbott,  C.  J.,  said,  <<  If,  indeed,  it  had  beeu  sent  there,  and  entered  in  the 
deft.'s  name,  by  his  directions,  I  should  have  thought  it  would  have  amo^mt- 
ed  to  an  acceptance  by  him.  But  here  it  was  entered  in  the  pit's  name, 
and  the  pit's  character,  as  owner,  remained  unchanged;"  and  it  was  held 
to  be  no  acceptance:  Uarter  v.  Tuissaintj  5  B.  S;  Jl.  858.  But  it  is  ma- 
terial that  the  making,  weighing,  and  marking,  &c.,  by  the  deft's.  orders, 
be  done  by  some  clear  and  unequivocal  act,  in  such  manner  as  to  show  that 
he  thereby  intended  to  appropriate  the  goods  to  himself;  "for  supposing 
that  directions  were  given  at  the  time  by  the  buyer  to  the  seller's  a^ent, 
to  measure  the  goods  for  him,  that  would  not  make  him  the  agent  of  the 
buyer,  so  far  as  to  make  that  act  amount  to  an  acceptance  on  his  part;  for 
an  authority  to  measure  the  goods  would  not  give  him  an  authority  to  ac- 
cept:" per  Holroydy  J.,  3  B.  fy  A.  325.  And  so  in  the  case  of  ready  mo- 
ney sales,  it  must  appear  that  the  seller  thereby  parts  with  the  lien  which 
he  has  on  the  specific  goods,  in  which  case  it  is  material  to  ascertain  if 
there  has  been  a  change  of  possession.  And  the  selecting  and  cutting  goods 
by  deft,  and  also  measuring  and  marking  them  xnplVs  shop,  is  not  a  suf- 
ficient acceptance,  within  the  statute;  for,  as  said  per  Holroyd,  J.,  <<it  con- 
templates a  parting  with  the  possession,  and,  therefore,  as  long  as  the  seller 
preseves  his  control  over  the  goods,  so  as  to  retain  his  lien,  he  prevents  the 
vendee  from  accepting  and  receiving  them  as  his  own:"  Baldey  v.  Parker^ 
2  B.  fy  C.  44;  3  B.  fy  C.  1.  And,  where  A.  a^ed  to  purchase  a  horse  from 
B.,  for  ready  money,  and  to  take  him  withm  a  certain  time,  and,  about 
the  expiration,  A.  rode  tlie  horse,  and  gave  directions  as  to  its  treat- 
ment, but  requested  that  it  might  remain  in  B.'s  possession,  it  was  held 
not  to  be  an  acceptance  within  the  statute,  <<as  deft  had  no  right  of  pro- 
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perty  in  the  horse  until  ihe  price  toaspaidy  thftt  being  an  act  concurrer^ 
with  the  delivery,  and  could  not  exercise  any  right  of  ownership." — 
"  Pit  had  a  lien  for  the  pricei-"  Tempest  V.  Fitzgerald^  3  B.  fy  Jl.  683, 
4.  So  where  there  had  been  a  verbal  bargain  for  a  horse,  at  j830,  for  the 
payment,  of  whrch  no  payment  was  fixed,  though  it  had  been  previously 
fixed  by  deft. 's  order,  here  the  pits,  had  a  lien  on  the  horse  till  the  price 
was  paid  :  S  B.  fy  Jl.  858.  There  can  be  no  actual  acceptance  so  long  as 
the  buyer  continues  to  have  a  right  to  object,  either  to  the  quantity  or  qua-  • 
llty  of  the  goods ;  so  that,  where  goods  are  forwarded  to  deft  according  to 
his  direction,  by  a  carrier,  still  it  is  not  a  sufficient  acceptance  to  satisfy  the 
statute.  Thus,  where  A.,  having  sent  to  B.  a  bale  of  sponge  under  a  verbal 
order  from  the  latter,  which  B.  returned,  and  at  the  same  time  wrote  to  A., 
stating  that  he  disapproved  of  it,  it  was  held,  that  there  had  been  no  ac* 
ceptance  of  the  goods  within  the  statute :  Kent  v.  Huskinson,  3'  B.  fy  P. 
233.  And,  where  pit,  a  merchant  in  London,  had  been  in  the  habit  of 
shipping  goods  to  deft  at  Barneley,  and  the  usual  course  was  to  deliver 
them  at  the  wharf  of  one  S.,  in  London,  to  be  forwarded  by  the  first  ves- 
sel, it  was  held,  that  the  acceptance  of  the  teas  by  the  wharfinger,  for  being 
transmitted,  <<  was  not  sufficient,  not  being  the  party  himseU,''  and  that 
he  still  continued  *^  to  have  a  right  to  object  either  to  the  quantum  or  qua- 
lity of  the  goods:''  per  Mbott,  C.  J,;  Hanson  v.  ^rmttage,  5B.  fyA. 
559;  see,  also,  3  B.  ^  Jl.  321 ;  2  B.  ^  C.  37 ;  3  ib.  I;  4  M.  ^  S.  262. 
The  case,  in  3  Camp.  528,  and  other  similar  cases,  appear  to  be  overruled. 
And,  where  goods  at  an  auction  were  knocked  down  to  deft.,  and  handed 
to  him,  and  he  retained  them  a  few  minutes,  and  returned  them,  it  was  held 
not  to  be  a  sufficient  acceptance,  the  conditions  of  sale  being,  that  a  depo- 
sit  was  to  be  paid,  and  residue  of  the  price  to  be  paid  before  they  were  re- 
moved:  Phillips  v.  Bistoliy  2  B.  ^  C.  511;  3  A  4*  B.  822. 

*  Plaintiff  ^s  Property  in  the  Goods,]  In  actions  for  goods 
sold,  it  must  appear  that  the  pit's  title  to  the  property  is  undis-  r*540l 
puted  ;  therefore,  where  a  pit,  in  an  action  for  goods  sold  and 
delivered,  proved  the  possession  of  the  goods  by  himself,  and4heir  removal 
by  the  defts.,  and  it  appeared  tjiat  the  goods  consisted  of  spar,  lying  on  the 
lands  of  A.,  and  that  the  pit  claimedunder  A.  by  a  written  iigreement  notpro- 
duced,  held,  that  this  was  not  a  sufficient  proof  of  title  to  the  goods,  from 
which  a  contract  between  the  parties  could  be  implied  :  Lee  v.  Shore^  1  B. 
fy  C,  94  ;  2  D.  ^  R.  198.  The  pit's  property  in  goods,  however,  will, 
in  general,  be  sufficiently  proved  by  the  contract  of  sal^,  his  possession  of 
them  being  sufficient :  see  B,  K  P.  139 ;  Temple  v.  Broum,  6  Tauni. 
65;  5  Esp.  Rep,  31.  As  to  when  an  agent,  &c.  may  sue,  seeposiy  <<  Prin- 
cipal and  Jlgent. " 

Price  0/ Ooods,'\  If  there  was  a  specific  price  agreed  upon,  the  agree- 
ment to  that  effect  should  be  proved ;  if  not,  the  value  of  them  must  be 
proved  :  Bluett  v  Osborne^  I  Stark.  384.  Where,  in  assumpsit  for  goods 
8old,  at  the  suit  of  a  liquor-merchant,  the  only  evidence  of  their  value  was 
that  of  his  servant,  who  spoke  only  to  the  delivery  of  several  hampers  of 
bottles,  but  could  say  nothing  as  to  their  contents,  llie  jury  were  directed  to 
presume  that  the  bottles  were  filled  with  the  cheapest  liquor  the  pit  dealt 
in :  Clunnes  v  Pezzejfj  irCamp.  8. 
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Evidence  in  Actions  far  Cfoods  Baroaxned  and  Sold. 

Contract  of  S^le  under  Statute  ofFrauds,']  A  contract  of  sale  mast 
be  proved  ;  and  if  the  goods  be  above  iSlO  in  value,  and  there  has  been  no 
part-acceptance,  and  receipt  by  the  vendee  of  the  goods  sold,  or  nothing 
given  in  earnest,  or  in  part  payment  of  the  price,  such  contract  must  be 
proved  to  have  been  in  writing,  signed  by  the  deil,  or  his  agent,  29  Car. 
«,  c.  3,  s,  17.  The  words  of  3iat  act  are,  that  «  no  contract  for  the  sale  of 
any  goods,  wares,  and  merchandizes,  for  the  price  of  ten  pounds  or  upwards, 
shall  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  ^ 
actually  receive  the  same,  or  give  something  in  eamest^to  bind  the  bargain, 
or  in  part  of  payment ;  or  that  some  note  or  memorandum  in  writing,  of 
the  said  bargain,  be  made,  and  signed  by  the  pjolies  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized/' 

It  is  now  settled  that  there  is  no  distinction  between  executory  and  other 
contracts^  Rondeau  v.  Wyatt^  2  H.  Bl  63,  Oarbutt  v.  fFatsony  SB.fy 
A,  613  ;  and  a  sale  of  goods,  to  be  paid  for  on  delivery,  is  within  the  sta- 
tute, whether  they  be  prepared  or  not  at  the  time  of  sale.  The  act,  how- 
ever, is  confined  to  contracts  relating  to  the  mere  sale  of  goodsj  and  does 
not  apply  to  contracts  strictly  for  work,  and  labour,  and  materfals,  as  a  con- 
tract to  make  or  build  a  ship,  carriage,  &c.:  Towers  v.  OsbomCj  Str,  506; 
Cooper  V  Elston^  1  T.  R.  17  ;  3  East^  303.  It  has  been  held,  that  an 
agreement  to  procure  coals  at  Bljrthe,  and  convey  them  to  Ipswick,  need 
not  be  in  writing,  under  the  statute,  but  might  be  proved  by  parol ;  and  <<thi8 
falls  within  the  distinction  taken  in  all  the  cases,  and  is  not  a  contract  to 
sell,  but  to  provide  coals,  and  afterwards  carry  them  to  Ipswick  :''  Cobbold 
V.  Ccuton^  I  Ring.  401.  A  sale  of  oak-pins,  not  then  in  existence,  but  to 
be  cut  out  of  slabs,  &c.,  is  not  within  the  act :  Groves  v.  Ruckj  3  M.  Sl 
S,  179.  But  a  contract  with  a  miller  for  the  sale  of  flour,  not  then  ground, 
is  a  sale  of  goodsy  &c.,  within  the  statute ;  for  pits,  were  proceeding  to 
grind  the  flour  for  the  purposes  of  general  sale,  and  sold  this  quantity  as 
part  of  their  general  stock;  per  Moottj  C.  J.,  ib.  And  the  doctrine  laid 
down  in  Clayton  v.  Andrews  was  overruled,  t&  Such  sate  must  be 
proved  by  a  note^  &c.  :  2  H.  Rl.  63.  A  sale  of  goods  where 
r^5411  *ft  highlr  price  is  given,  on  account  of  their  carriage  being  at 
plt.'s  expense,  is  within  the  statute,  and  seems  not  to  oe  a  mixed 
contract,  there  being  no  separate  charge  for  the  delivery :  Astley  v.  Emery p 
4  M.  4-  S,  262. 

The  goods  musff  be  of  the  price  of  £10,  and  form  an  entire  contract  at 
thtt  price.  Where,  on  the  same  day,  and  at  the  same  meeting,  the  deft, 
contracts  for  the  sale  of  various  goods,  exceeding  £10,  the  circumstance  of 
a  separate  price  under  £10  being  fixed  upon  each  article,  is  within  the 
statute  ;  and  it  would  seem  that,  even  if  deft  left  the  shop  for  a  short  time, 
<<if  his  return  was  soon  enough  to  warrant  a  supposition  that  the  whole 
were  intended  to  be  one  transaction,  it  would  be  an  entire  transaction,  and 
within  the  statute :"  per  Rayley^  J.  Raldeu  v.  Parker^  2  B.  ^  C.  37, 
42.  '  But  it  has  b^an  held  that,  at  a  sale  by  auction,  a  distinet  contract 
irises  on  the  sale  of  each,  and  though  there  be  different  lots,  amounting  in 
all  to  ^10  i  Emerson  v.  Heelis^  2  Taunt.  38.  Upon  a  contract  for  24 
numbers  of  ft  periodical  work)  to  be  delivered  mpnthly,  at  £1.  Is.  a  num* 
bcxj  the  pit.  may  sue  for  the  numbers  actually  oelivered,  though  the  con* 
tract  be  not  in  writing,  for  the  meaning  of  such  contnct  is,  that  the  publisher 
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shall  be  paid  as  the  numbers  come  out :  Mavor  v.  PynCf  2  Bing.  286^  288; 
and  see  Frice  v.  Lea,  I  B.  ^  C.  156  ;  %  D.  fy  R.  295  ;  Mavor  v.  Pyne, 
11  Moo.  Rqp.  2. 

The  statute  does  not  require  any  particular  form  of  contract ;  a  note,  or 
memorandum  in  writing,  of  the  bargain,  is  sufficient  No  particular  con- 
sideration need  be  expressed  in  it,  like  that  required  in  an  agreement  under 
the  4th  section,  sapost,  *^ Guarantee:*^  Egertonv,  Mathews,  6  East, 
307.  But  the  writing  must  show  the  price  for  which  the  goods  were  sold, 
Elmore  v.  Kingscote,  5  B.  fy  C.  583,  S  D.  fy  R.  343,  and  the  names  of 
both  parties  must  appear  on  it ;  Champion  v.  Plumer,  1  N.  R.  252  ; 
Cooper  V.  Smith,  15  East,  103.  But  the  party  to  be  charged  need  only 
rign  it  Mien  v.  Bennett^  3  Taunt.  169  ;  Egerton  ▼.  Matthews,  6 
East,  307.  A  bill  of  parcels,  in  which  the  vendor's  name  is  printed,  de- 
iiyered  to  the  vendee  at  the  time  of  an  onler  given  for  the  future  delivery 
of  the  goods,  is  a  sufficient  memorandum :  Saunderson  v.  Jackson,  2B,  S^ 
P.  232.  So,  in  a  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed, 
and  that  of  the  vendee  written  by  the  vendor :  Schneider  y.  morris,  2 
M.  4*  S.  286.  So  is  a  memorandum  written  by  deft.,  beginning,  <<I,  A. 
B.,  agree,"  &c.,  though  he  never  formally  sign  it :  1  Esp.  Rep.  120  \  2 
B.  4-  P.  239. 

A  mere  proposal  of  sale  or  purchase  is  not  sufficient :  P.  Ch.  27.  It  is 
not  necessary  that  the  whole  of  the  terms  of  the  ssJe  should  be  comprised  ia 
one  memorandum  ;  it  is  sufficient  if  they  can  be  collected  or  fairly  inferred 
from  several  distinct  writings,  having  reference  to  the  same  agreement,  or 
from  subsequent  letters,  whereby  the  transaction  is  admitted  :  Jackson  t. 
Lowe,  7  Moo.  219  ;  1  Bing.  s.  c.  Where  goods  are  sold  by  auction  to  an 
agent,  and  the  auctioneer  wrote  the  initials  of  the  agent's  name,  together 
with  the  prices,  opposite  the  lots  purchased  by  him,  on  the  printed  cata- 
logue, and  the  principal  afterwards,  in  a  letter  to  the  agent,  recognized  the 
purchase,  it  was  held,  that  the  entry  in  the  catalogue,  and  letter  coupled  to- 

?:ther,  were  a  sufficient  memorandum  of  the  contract,  within  the  act : 
hillimore  v.  Barry,  1  Camp.  513.  Where,  however,  there  is  a  prior 
insufficient  or  unsigned  written  contract,  the  pit  cannot  avail  himself  of  a 
subsequent  letter  of  deft,  in  which,  though  the  order  of  the  goods  be  recog- 
nized, the  terms  of  the  contract  are  renounced  or  disaffirmed  :  Cooper  v. 
Smith,  15  East,  \^Z  ;  Elmore  v.  Kingscote,  SB.fyC.  583  ;  8  2?.  4*  if. 
843,  s.  c. 

The  agent  contemplated  by  the  act,  whose  signature  is  to  bind  the  deft., 
must^be  some  third  person,  and  not  the  other  contractingparty,  even  though 
by  the  express  direction  of  the  other  he  act  as  agent :  Wright  v.  Danr^, 
2  Camp.  203  ;  Farebrother  v.  Simmons,  5  B.  fy  Jl.  333 ;  Rayner  v, 
Linthorne,  2B.  fy  P.  124.     The  agent's  authority  need  not  be  in  writing : 

1  Esp.  106  ;  1  Sch.  fy  Lef.  22.     An  auctioneer,  at  a  sale  by  pub- 
lic 'auction,  is  an  agent  for  the  buyer  :  Emmerson  v.  Heelis^  [*5423 

2  Taunt.  38.     A  mere  sub-agent,   without  express  authority 

from  the  principal,  is  ,not  a  sufficient  agent  to  bind  him  :  Henderson  ▼• 
BamewaU,  1  Young  (^  J.,  3S7.  Where  a  person  is  told  by  two  parties 
that  he  is  to  be  the  broker,  to  make  a  contmt  between  them  for  the  sale  o{ 
goods,  and  he  in  consequence  reduces  it  into  writing,  and  sends  a  sale-noie 
of  the  terms  to  each  party^  this  is  a  sufficient  note  or  memoraodiim  within 
the  act :  Chapman  v.  Partridge,  5  Esp.  Rep.  256.  An  entry  by  a  hr©* 
ker  of  a  contract  made  in  his  book,  which  he  did  not  sign,^  but  seat  to  .the 
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vendor  and  vendee  bought  and  aold  notes,  copied  from  the  book,  and 
signed  by  him,  it  was  held  this  was  sufficient  to  bind  the  parties  :  Groom 
V.  Afflahy  eB.^C.in  ;  9D.  fy  R.  148,  s.  c.  And,  Where  a  broker 
is  authorized  by  one  person  to  sell  goods,  and  by  another  to  buy  them,  an 
entry  made  hj  him  in  hi^  sale-book,  of  such  sale,  and  signed  by  him,  is 
sufficient :  Heyman  v.  Neaky  2  Camp.  337  ;  and  see  Thornton  v.  Kemp- 
ster,  1  Marsh.  355  ;  5  Taunt  786,  8.  c.  Where  a  broker,  employed  to 
effect  a  sale  of  goods  for  his  principal,  made  a  verbal  contract  with  the  ven- 
dee, and,  after  entering  it  in  his  own  book,  without  signing  it,  delivered  a 
bought-and-sold  note  to  the  vendor  and  vendee  respecting  it,  each  paper  dif- 
fering in  its  terms,  it  was  held,  there  was  no  sufficient  memorandum  in  the 
act  to  bind  either  party  ;  Grant  v.  Fletcher^  5  B.  ^  C.  436  ;  S  D.  ^  B. 
59,  s.  c. 

Proofqf  Delivery  and  Jiceqptance  of  Part  of  the  Chods  by  Defendant.  J 
If  the  pit  cannot,  in  an  action  for  goods  bargained  and  sold,  above  the  price 
of  £10,  prove  a  contract  in  writing,  he  must  prove  a  part  delivery  and  ac- 
ceptance of  the  goods,  or  else  a  payment  in  earnest,  or  of  part  of  price,  to 
bind  the  bargain  :  see  ante,  537,  as  to  what  is  an  acceptance. 

Proof  of  Payment  in  Earnest  to  bind  the  Bargain,  or  a  Part-Pay- 
ment.^ There  must  be  an  actual  transfer  of  the  thing  civen  :  if  a  purcha- 
ser of  goods  draw  the  edge  of  a  shilling  over  the  hand  of  the  vendor,  and  re- 
turns the  money  into  his  pocket,  it  is  not  an  earnest  or  part-payment  to  sa- 
tisfy the  statute :  7  Taunt.  597.  The  delivery  of  a  bill  or  note,  in  part- 
payment,  is  sufficient  to  take  the  case  out  of  the  act :  Chit.  B.  97.  If  any 
part  of  the  price  is  paid  down,  if  it  is  but  a  penny,  or  any  portion  of  the 
goods  is  delivered  by  way  of  earnest,  it  is  sufficient:  2  Bl.  Com.  447.  The 
thing  must  be  given  as  a  token  of  ratification  of  the  contract :  5  Co.  R.  117. 

Proof  of  Plaintiffs  readiness  to  complete  «Sa&.]  This  must  be  estab- 
lished. If,  by  the  terms  of  the  satle,  deft,  is  to  take  away  the  goods,  as  is 
usually  the  case,  unless  otherwise  amed,  pit  will  merely  have  to  prove 
the  bargain  and  sale :  Rawson  v.  Johnson,  1  East,  203  ;  Wilks  v.  At- 
kinson, 1  Marsh.  412  ;  Waterhouse  v.  Skinner,  2  B.  fy  P.  447.  But, 
if  the  pit  was  bound,  as  in  general  he  is,  to  deliver  «^  goods,  he  must 
prpve  his  readiness  and  offer  to  deliver  :  5  East,  107.  Where  there  is 
an  entire  contract  for  a  specific  quantity  of  goods,  the  vendee  is  not  bound 
to  receive  part ;  and,  though  part  be  delivered,  he  is  not  liable  to  pay  for 
the  same,  if  willing  to  accept  and  pay  for  the  whole  :  2N.  R.61;  2  Stark. 
281 ;  1  Camp.  33  ;  6  Moo.  114,  post.  And  the  buyer  of  goods,  by  sam- 
ple, has  a  right  to  inspect  the  whole  in  bulk,  at  any  proper  and  convenient 
time,  and  may  rescind  the  contract  if  the  seller  refuse  to  show  it ;  IB.  fy 
C.  I;  2  D.Sr  R.  23,  s.  c.  Where  goods  are  brought  at  a  public  auction, 
and  one  of  the  conditions  of  sale  is,  that  the  goods  shall  be  taken  away  at 
the  buyer's  expense  within  fourteen  days,  and  afterwards  a  bought  note  is 
entered  into,  with  this  clause,  "fourteen  days  for  receiving  and  delivery,'* 
the  meaning  of  the  true  contract  is,  that  fourteen  days  shall  be  allowed  to 
the  purchaser  only,  and  the  vendor  is  bound  at  all  times  to  be  ready  to  de- 
liver :  1  Marsh.  514. 

[*548]       *  Damages.']  The  pit  will  be  entitled  to  recover  the  price  of  the 
goods  sold,  though  they  have  not  been  delivered.   If  the  article  has 
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been  re-sold,  if  it  may  be  if  the  deft,  refuses  to  complete  the  sale,  and  the 
article  has  nevel^  been  absolutely  vested  in  the  deft.  Bloxam  v.  Sanders f 
4B.^C.  945,  7  D.  fy  R.  896,  6  AC  fy  S,  4,  Greave^y.  ^splirij  3  Camp. 
426,  mich  re-sale  should  be  proved,  as  also  the  difference  arising  thereon, 
and  which  difference  pit  will,  in  general,  be  entitled  to  recover.  If  there 
has  been  any  expense  in  returning  the  goods,  &c.  the  same  should  be  prov- 
ed, as  stated  in  the  declaration. 

Bvukfice  in  Action/or  not  delivering  goods  Bought. 

Contract  of  Sale,  fyc.']  In  this  action,  the  contract  of  sale  by  the  vendor 
must  be  proved,  in  the  same  way  as  in  an  action  for  goods  bargained  and 
sold,  as  anify  540. 

Plaintiff^s  readiness  to  complete  Sale^  and  accept  the  Goods."^  If  the 
soods  have  been  paid  for,  the  payment  should  be  proved,  post^  ^^ Payment. " 
if  the  goods  have  not  been  paid  for,  and  no  credit  was  agreed  on,  the  pit 
must  prove  a  tender  of  the  price  :  Hob.  41  ;  Smith  v.  Caffin^  2  BL  C. 
448  ;  postf  **  TWufler."  In  an  action,  however,  for  not  delivering  goods 
which  the  deft,  had  undertaken  to  deliver,  on  request,  at  a  certain  price,  it 
is  sufficient  to  prove  a  readiness  and  willingness  to  receive  the  goods,  and  to 
pay  for  them  according  to  the  sale,  but  that  the  deft,  refused  to  deliver  them, 
witiwut  proving  an  actual  tender :  Rawson  v.  Johnson^  1  Eastj  203  ; 
Waierhouse  v.  Skinnery  2  B.  ^  P.  447  ;  1  Marsh.  512.  If  the  contract 
be  to  deliver  goods  generally,  or  upon  request,  a  special  request  to  deliver 
must  be  proved,  either  personally  or  by  letter,  J3ack  v.  OweUy  5  T.  R, 
409 J  or  by  his  agent,  3  PricCy  68  ;  but  proof  of  an  absolute  refusal,  by  deft. 
to  deliver,  or  that  he  had  incapacitated  himself  from  so  doing,  as  by  re-sell- 
ing, &e.,  would  dispense  with  proof  of  a  request  to  deliver :  10  East,  359 ; 
^morjf  V  Brodricfc,  5B.  fyJl.7l2',  I  D.  fy  R.  361. 


Damages.']  In  an  action  for  not  delivering  goods  on  a  given  day,  the  > 
measure  of  damages  is  the  difference  between  the  contract  price  and  thatS 
vvhich  goods  of  a  similar  quality  and  description  bore  on  or  about  the  day  S 
when  the  goods  ought  to  have  been  delivered,  2  B.fy  C.  624,  A  D.S^  R.f 
161 ;  and  Uiis,  although  the  pit.  in  the  interim  had  re-sold,  and  refused  to 
eomplete,  if  the  pit  did  not  rescind  the  contract :  Leigh  v.  Paierson,  8 
Taunt.  540  ;  2  Moo.  588,  s.  c. 

Evidence  for  Defendant. 

The  evidence  for  the  deft,  will,  in  general,  consist  in  rebutting  the  pit's 
proofs  of  the  contract  of  sale,  or  the  delivery  or  the  validity  of  the  contract, 
under  the  Statute  of  Frauds,  or  in  reducing  damages.   * 

In  an  action  for  goods  sold  and  delivered,  where  the  pit.  relies  on  a  quan- « 
ium  meruity  and  no  price  has  beep  agreed  on,  it  seems  that  the  deft  may 
give  evidence  of  the  badness  of  the  article,  in  reduction  of  damages,  to  the 
extent  of  the  real  value  :  Basten  v.  Butler^  7  Easty  479  ;  Famsworth  v. 
CkETrardy  1  Camp.  38.  He  should,  therefore,  call  witnesses  to  prove  the 
badness  and  real  value.  He  need  not,  in  such  case,  give  the  pit.  notice  of 
his  intended  defence  :  ib.  1  Camp.  38.  And,  in  cases  of  this  kind,  the 
deft,  mav  prove  the  bad  quality  of  the  article  supplied,  even  as  an  answer  to 
the  whole  demand,  if  he  has  derived  no  sort  of  benefit  from  them  :  Fiahmr 

Vol.  IL  7 
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V.  Samudaj  1  Camp,  191;  Groningv.  Mendham^  1  Stark.  257;  3  Starke 
32.  And,  where  the  goods  have  been  sold  by  sample,  or  othei*wi8e,ata.S77«a- 
ficpricty  and  the  question  was  whether  the  deft,  was  compellable 
r^544n  to  pay  thefull  price,  or  might  prove,  in  diminution  of  ^damages,  that 
the  goods  did  not  correspond  with  the  sample,  but  were  of  inferior 
quality,  it  was  held  he  might,  and  that  the  pit  could  only  recover  their  actual 
value:  Germaine  v.  Barton,  3  Stark,  32;  and  see  note, «i.  2  Stark.  6.  And, 
if  the  deft  use  an  article  for  the  purpose  of  a  reasonable  trial  of  its  fitness, 
&c.,  that  will  be  a  question  for  the  jury  ;  and  if,  on  such  trial,  they  were 
found  unfit  for  the  intended  purpose,  and  no  notice  thereof  was  given  to 
ph.,  the  deft,  will  not  be  liable  for  price  originally  stipulated,  but  merely 
for  the  value  of  the  materials :  Okell  v.  Smith,  1  Stark,  107  ;  see  also  I 
Saund.  320,  b,  1,  n.  But,  if  there  be  a  specific  price  agreed  on,  deft,  should 
give  pit  notice  of  his  intended  defence  :  Basten  v.  Butter,  7  East,  479/ 
3  Stark.  R.  32.  It  seems,  the  bad  quality  of  the  article  will  not  form  any 
ground  for  reducing  the  claim,  if  a  bill  of  exchange  has  been  given  for  it ; 
'and,  in  such  case,  deft^s  only  remedy,  if  any,  is  by  cross  action,  see  1 
Camp,  40,  n.  2  ib,  346, 3  ib.  38, 14  East,  486,  unless  the  sale  was  fraudulent, 
and  deft  properly  repudiated  it,  3  Stark.  175,  infra.  And,  if  the  deft  has 
proceeded  to  use  the  goods,  though  warranted,  without  any  notice  to  the 

{)lt  of  their  inferiority,  and  so  deprived  him  of  the  means  of  ascertaining 
heir  real  value,  the  pit  may  recover  his  whole  demand,  and  deft's  only 
remedy  is  by  cross-action  :  Hopkins  v.  Appleby,  1  Stark.  All, 

Deft,  may  show  that  the  sale  was  fraudulent  or  illegal:  see  ante, 
*«  Fraud,^^  znApost,  ^<  Illegal  Consideration,^^  The  employment  of  puflT- 
ers  at  an  auction,  not  for  the  defensive  purpose  of  protection  against  a  sale 
at  an  undervalue,  but  to  extort  a  high  price,  by  taking  advantage  of  the 
eagerness  of  the  bidders,  will  sometimes  invalidate  the  sale,  on  the  ground 
of  fraud,  Chit.  ConL,  227,  Sudg,  V.  {,•  P.  18,  &c.,  Cowp.  395,  6  T.  R. 
642,  3  Ves.jun,  630;  and,  where  the  condition  of  sale  is,  that  "  the  high- 
est bidder  shall  be  the  purchaser,^*  a  puffer  cannot  be  legally  employed,  see 
2  C.  fy  P.  208,  and  cases  there  collected;  and  Crowder  v,  Jiustin,  3 
Bing,  368 :  2  Carr,  fy  Payne,  208 ;  Meadows  v.  Tanner,  5  Madd. 
Rep.  34.  Where  a  bill  was  given  for  the  price  of  a  horse,  fraudulent- 
ly sold  under  a  warranty  the  breach  of  the  warranty  was  held  to  be 
a  bar  to  an  action  on  the  bill,  the  deft,  having  rendered  back  the  horse, 
and  repudiated  the  contract:  2  Taunt,  2,  3;  Stark,  175.  A  mere  loose 
or  general  false  assertion  of  the  vendor,  as  to  the  value  or  quality  of  the 
goods,  being  a  matter  of  judgment,  and  the  truth  of  which  the  vendee 
might  ascertain,  and  might  embody  in  his  contract,  would  hardly  be  deem- 
ed sufficient  to  constitute  a  case  of  fraud,  to  defeat  the  contract:  Sudg.  V. 
4*  P.  1;  and  Chit,  Cont.  13.  If  a  party  sell  goods,  to  be  delivered  on  a 
future  day,  and  neither  has  the  goods  at  Uie  time,  nor  has  entered  into  any 
prior  contract  to  buy  them,  nor  has  any  reasonable  expectation  of  receiv- 
ing them  by  consignment,  but  means  to  go  into  the  market  to  buy  the  goods 
which  he  has  contracted  to  deliver,  he  cannot  maintain  an  action  on  such 
contract:  Bryan  v.  Lewis,  I  R.fy  M.  387. 

Deft  may  show  that  the  action  was  brought  before  the  credit  expired, 
and  thus  nonsuit  the  pit  as  ante,  534;  as  to  proof  of  commencement  of  ac- 
tion, antCf  162.  Deft  may  show  that  a  negotiable  bill  of  exchange,  not 
yet  due,  has  been  given  for  the  amount:  see  ante,  28.  The  vendor  may 
sue  for  Uie  price  of  the  goojs,  though  a  bill  of  exchuige  was  given,  provided 
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sach  bill  be  dishonoured;  but,  whilst  it  is  current,  such  action  is  not  main- 
toinable,  7  Taunt.  397,  7  T.  R.  64,  5  T.  JR.  5l3y  see  1  M.  fy  S.  223, 
unless,  perhaps,  in  cases  of  fraud.  And,  where  the  deft.,  being  indebted 
to  the  pit  for  goods  sold,  indorsed  to  him,  in  blank,  a  bill  of  exchange  not 
due  (drawn  and  accepted  by  two  other  persons,)  to  a  greater  amount  than 
the  price  of  the  goods,  and  the  pit  gave  the  deft  the  difference  in  money, 
and  the  pit  lost  the  bill  before  it  was  paid,  it  was  held  he  could  not  sue  the 
deft,  for  the  price  of  the  goods  or  the  lost  bill:  3  B.  fy  B.  235. 

In  an  action  for  not  accepting  goodsy  or  for  goods  bargained  and  sold, 
the  contract,  &c,  may  be  disproved.  Where  an  entire  contract  for  goods 
is  performed  in  part,  no  action  will  lie  in  respect  of  what  has  been 
don,  until  *after  the  expiration  of  the  time  fixed  for  the  comple-  []*545] 
tion  of  the  whole;  but,  When  some  of  the  goods  have  been  de- 
livered, and  the  vendee  does  not  return  them,  on  the  failure  of  the  vendor 
to  perform  his.pa|;t  of  the  contract,  the  latter  may  bring  an  action  for  the 
value,  not  the  stipulated  price,  of  those  goods,  though  he  is  liable  in  a  cross- 
action  for  the  breach  of  his  contract:  Shipton  v.  Cassan^  5  B.  ^  C  383; 
8  D.  fy  R.  130;  but  see  Walker  v.  Dixouj  2  Stark.  281,  antty  542. 

In  an  action  against  the  vendor  for  not  delivering  goods,  he  may  dis- 
prove the  contract  of  sale,  &c.,  or  the  pit's  compliance  with  the  conditions 
of  tlie  sale,  as  the  payment  of  the  price,  &c. :  ante^  543.  Where  the  ven- 
dor's engagement  to  deliver  is  absolute,  it  is  no  defence  that  he  was  pre- 
vented from  completing  the  bargain  by  inevitable  accident:  10  Easty  530; 
2  Camp.  57,  n.  On  a  sale  of  goods  (expected  by  a  particular  ship)  <<  on 
arrival,"  if  no  goods  arrive  in  the  ordinary  course  of  trade  and  navigation, 
the  vendor,  (deft)  is  not,  in  general,  liable,  the  contract  being  conditional,  2 
Camp.  32^y  n.,  3  ii.,  274  ;  but,  where  the  contract  was  «  for  goods  to  be 
sent  to  the  vendee  on  an  insurance  being  effected,  terms,  three  months'  cre- 
dit from  the  time  of  amva/,"  and  which  insurance  was  effected  in  the 
name  of  the  vendee,  it  was  held,  the  property  in  the  goods  vested  in  him 
immediately  they  were  forwarded,  and  in  the  course  of  the  transit,  and 
were  then  at  his  risk:  A  B.  fy  C.  219;  6  D.  ^  R.  2S3,  s.  c:  and  see  2 
Camp.  56;e  B.fy  C.  360. 

For  other  defences,  see  the  various  titles  throughout  the  work. 


GRANT. 
Sec,  ante^  370,  455,  476,  "Pkesumptive  Evidencb." 
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Form  ov  Remedy  and  Pleadings,  545. 

FaECEDENTS,  546. 

Evidence  por  Plaintiff,  tb. — Proof  of  the  Contract  in  Writingy  un- 
der Statute  of  Fraudsy  ib. —  What  Contracts  within  the  JSct,  ib. 
— What  sufficient  Contract  in  Writings  548. — Stamp  tOy  551. 
— Plaintiff  ^s  Performance  of  Contract,  ib. — Breach^  ib. — Da- 
magesy  ib. 

Evidence  for  Defendant,  552. 
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Form  of  Remedt.]  The  mode  of  enforcing  a  contract  of  guarantee  by 
action  is  by  a  special  action  of  assumpsit,  which  is  the  only  remedy  when 
the  contract  is  not  under  seal :  2  Saund.  62,  b. ;  1  Chit.  PI.  91  ;  2  Vent. 
39.  Debt  does  not  lie  :  Hardw.  486  ;  Com.  D.  Debt,  B.  2  B.  fy  P-  ^3* 
If  the  contract  be  under  sea],  then  the  form  of  remedy  must  depend  on 
the  nature  of  such  contract :  see  "  Dei/,"  <*  Covenant.*^ 

Form  of  Pleadings.]  The  declaration  must  be  special,  and  the  common 
counts  will  not  suffice  :  ante,  534.  It  must,  as  in  other  cases,  suffieiently 
set  out  the  consideration,  the  undertaking,  and  the  breach  :  antey  *^  ^ssump* 

3it.''  In  an  action  on  a  promise  to  pay  the  debt  of  another 
r^546l  *per9on,  in  consideration  oi  forbearance,  though  some  demand 

recoverable  at  law  or  in  equity  must  be  stated,  it  is  not  necessary 
to  state  the  subject  matter  of  the  debt,  Barrell  v.  Trussell,  4  Taunt.  11 7, 
and  unnecessary  particularity  should  be  avoided  :  Peak.  Rep.  \\1.  Though 
a  large  sum  be  stated  under  a  videlicet  to  be  due,  it  need  not  be  proved  : 
8  Taunt.  197,  2  Mao.  114,  s.  c;  see  ante,  479.  The  contract  must  be 
correctly  set  forth,  or  a  variance  will  be  fatal :  ante,  116  to  125.  Where 
the  declaration  stated  that  the  defts.  undertook  to  indemnify  A.  from  hold- 
ing goods  in  his  warehouse  on  their  behalf,  and,  on  production  of  the  writ- 
ten guarantee,  it  appeared  that  the  defts.  only  guaranteed  him  for  holding 
the  goods  in  his  warehouse  on  their  behalf,  it  was  held  that  this  was  no  va- 
riance, as  it  must  be  implied  he  was  to  deliver  them  up  to  the  defts.  :  4 
Moo.  515 ;  and  see  1  B.  4*  C.  IS.  The  contract  need  not  be  stated  to 
have  been  in  writing,  under  the  Statute  of  Frauds,  though  it  is  said  to  be 
otherwise  in  a  plea :  1  Saund.  276,  a.  n.  2  ;  4  East,  400.  If  the  defts. 
contract  was  to  pay  the  debt  of  a  third  person  on  request,  such  request  must 
be  averred  a,nd  proved:  Cro.  J.  500;  Owen,  109;  1  Saund.  32,  n.  2;  2  J7, 
fy  C.  685 ;  ante,  131  ;  sed  vide  1  Str.  88-9.  A  breach  assigned  in  the 
words  of  the  contract  of  guarantee  will  suffice :  ante^  133.  If  the  deft.'8 
promise  was  to  pay  the  debt  of  a  third  person,  a  breach  that  the  deft,  did 
not  pay  it  will  suffice,  1  Sid.  178,  2  Rot.  738  ;  but,  if  the  matter  to  be  per^ 
formed  by  the  deft,  depend  on  some  other  event,  it  seems  proper,  not 
merely  to  assign  the  breach  in  the  terms  of  the  contract,  but  first  to  aver 
that  such  event  took  place,  6  TaUnt.  45,  as  in  debt  on  a  bond  conditioned 
that  a  collector  of  poor-rates  should  render  an  account  of  moneys  received^ 
it  should  be  averred  that  he  did  receive  moneys,  and  then  that  he  did  not 
render  an  account  thereof:  ib.\  sed.  vide  1  Price,  109 ;  and  see,  further, 
ante,  133. 

To  an  action  on  a  guarantee,  if  the  promise  be  not  in  writing,  the  deft, 
may  either  plead  the  Statute  of  Frauds,  but  the  plea  must  be  so  framed  as 
not  to  amount  to  the  general  issue,  I  M.  ^  P.  294  ;  or  he  may  avail  him- 
self of  it  as  an  objection  at  the  trial,  which  is  the  more  usual  method  ;  but  it 
will  be  too  late  after  verdict,  as  it  shall  be  then  intended  that  the  promise 
was  in  writing :  Ran.  v.  Hughes,  7  T.  R.  350,  n.  (a.) 


Prececknts. 

Tlie  form  of  the  declaration  must  so  depend  on  the  particuhr  Acts  of  each  caae,  that  none  oan  be 
usefally  given  as  a  fi^cneral  precedent;  see  form  of  declaration  on  a  guarantee  to  pay  mooe^,in 
consideration  of  forbearance,  to  a  third  person,  2  Chit.  PL  252 ;  the  like,  to  pay  money,  in  oooaide- 
ration  of  a  sale  of  goods  to  a  third  person,  t6.,  314 ;  the  like,  for  not  indemnifying  pit.,  who  hid 
gnaranteei  dcft.*s  debt,  t&.,  318. 
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Evidence  for  Plaintiff. 

The  pit  should  be  prepared  to  prove  the  inducements,  if  any,  stated  in 
the  declaration  ;  the  deft 's  contract  within  the  Statute  of  Frauds  ;  the  pit 'a 
performance  of  the  contract ;  the  breach,  and  damages. 

Inducement]  The  inducement,  if  any,  stated  in  the  declaration,  should 
be  substantially  proved  ;  and,  if  stated  as  matter  of  description  must  be 
literally  proved  :  see  antCy  113.  In  an  action  on  deft's  guarantee  to  pay 
the  debt  of  a  third  person,  though  a  larger  sum  be  stated  to  be  due  to  pit. 
from  such  third  person,  the  exact  amount  of  such  sum  need  not  be  proved : 
8  Taunt.  197 ;  2  Moo.  114,  8,  c. 

Proof  of  the  Contract.]  The  Fourth  Section  of  the  Statute 
of  Frauds,  'amongst  other  things^  enacts,  that  "no  action  shall  r?'^547"| 
be  brought  to  charge  the  deft  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charmd 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized." 

This  clause  of  the  section  applies  to  cases  where  the  credit  has  been  given 
to  another  person,  and  the  payment  guaranteed  by  the  deft ;  and  it  is  im- 
material whether  the  promise  or  guarantee  be  made,  or  the  ^oods  furnished, 
before  the  debt  has  been  contracted,  or  afterwards  ;  •"  for,  if  the  person  for 
whose  use  the  goods  are  furbished  is  liable  at  all,  any  other  promise  by  a 
third  person  to  pay  that  debt,  must  be  in  writing,  otherwise  it  is  void,  by 
the  Statute  of  Frauds,"  jo.  Buller,  J.  2  T.  A  80,  3  C.  ^  P.  130  ;  and  see 
1  2faf.  ^  P.  130;  and  the  question  as  to  whom  the  credit  is  given  is  the  eri- 
terion  by  which  the  application  of  the  statute  is  to  be  resukted,;  for  it  ap- 
plies even  where  the  pit  says  to  deft,  ^^  I  will  not  sell  him  (meaning  third 
person)  the  goods,  unless  you  will  undertake  that  he  shall  pay  m%for  uiem;" 
but,  if  he  refuses  to  deliver  the  goods  to  such  third  person,  and  deft,  under- 
takes absolutely  to  pay,  it  is  otherwise,  1  Esp.  Sep.  121, 2  Ld.  Baym.  1087, 
1  Salk.  27 J  s.  C.J  or,  if  the  deft,  merely  ordered  the  goods  to  be  sent  to  sueh 
third  person,  it  would  be  otherwise,  as  the  credit  would  then  be  given  to  deft 
atone :  ib.y  1  Saund.  211,  i.  The  question  as  to  whom  the  credit  is  given  is 
a  question  of  fact  for  the  jury  j  to  be  collected  from  the  whole  transaction,  1 
H.  Bl.  120, 5  Taunt.  450  ;  and  the  delivery  of  the  goods  having  been  made 
before  the  guarantee,  has  been  held  as  the  sirotifgdsipresumption  of  the  credit 
not  having  been  given  to  deft,  1  Burr.  373,  but  is  not  conclusive,  Keate  v« 
TempUy  I  B.  fy  P.  158.  And,  where  deft  is  under  a  legal  obligation  to 
pay,  as,  for  expenses  in  the  care  of  a  pauper,  the  statute  does  not^pply,  and 
written  promise  is  unnecessary  ;  B.  N.  P.  281 ;  3  B.  fy  P.  250  ;  4  M.  ^ 
S.  275.  And,  where  pit  advanced  money  on  promise  to  his  grandson,  an 
infant,  it  is  not  within  the  statute  ;  for,  as  the  infant  is  not  liable,  it  will  be 
presumed  that  the  credit  was  given  to  the  deft. :  1  Burr.  373.  And,  where  a 
person  undertook  to  complete  a  certain  work  in  the  deft's  house,  and,  being 
unable  to  supply  the  timber,  the  deft  undertook  to  pay  for  it  out  of  the  money 
he  had  to  pay  him  ^hen  the  house  was  finished,  this  was  held  to  be  a  direct, 
and  not  a  collateral  undertaking :  2  Bing.'  439.  An  undertaking  by  the 
deft  that,  if  the  plaintiff  would  lend  his  gelding  to  a  third  person,  deft. 


48  GUARANTEE,  ACTION  ON. 

would  re-deliver  it,  is  within  the  statute,  and  should  be  in  writing :  S  Ld. 
Raym,  1085  ;*  Safk.  27.  Where  the  original  transaction  is  altered,  and  a 
new  consideration,  moving  ^rom  the  pit.  to  the  deft.,  takes  place,  a  promise 
made  by  the  deft,  to  the  pit.  will  not  be  within  the  statute  ;  as,  where  the 
pit  (a  broker,)  having  a  lien  on  some  policies  of  assurance  effected  for  his 
principal,  for  whom  he  had  given  his  acceptances,  the  deft  promised,  in 
consideration  of  his  giving  up  the  policies,  that  he  would  provide  for  the  pay- 
ment of  those  acceptances  as  they  became  due,  this  was  held  to  be  a  pro- 
mise not  within  the  statute,  and  the  pit.  was  therefore  allowed  to  support  it 
by  parol  evidence  :  Castling  v.  ^nhertj  2  Easty  332  ;  3  Burr,  1886  ;  3 
JSsp.  Rep,  87  ;  4  Taunt.  117.  And  a  parol  promise  to  a  broker  to  provide 
for  bills  he  had  for  his  principal,  if  the  broker  would  give  up  certain  policies 
of  assurance  whereon  he  had  a  lien,  is  not  within  the  statute  :  5  Taunt. 
450.  And,  where  the  pit.  distrained  for  rent,  and  the  deft  (an  auctioneer,) 
bein^  in  possession  of  the  goods,  and  about  to  sell  them  for  the  benefit  of  the 
creditors,  by  virtue  of  a  bill  of  sale  made  by  the  tenant,  promised  to  pay  the 
debt,  2  Wils,  308  ;  so  a  promise  to  pay  a  debt,  in  consideration  that  the  pit. 
who  had  taken  his  debtor  in  execution  on  a  ca,  sa.^  would  agree  to  his  dis- 
charge, is  a  promise  not  within  the  statute,  the  discharge  operating  as  an  ex- 
tinguishment of  the  debt ;  I  B.  fy  jS.  297  ;  see  the  cases  cited  at  length, 

S.  K  F.  831,  &c. 
[]*5483  *  2[%«  FoTfn  of  the  Note,  ^c.  in  writings  is  not  very  mate- 
rial; it  should,  however,  be  under  the  hand  of  the  deft.,  and  con- 
tain the  names  of  the  contracting  parties,  the  contract,  and  consideration: 
a  bond,  or  other  contract,  under  seal,  or  of  record,  is  not  within  the  act;  a 
guarantee  of  a  debt  generally,  without  saying  how  much,  is  valid,  15  East^ 
272;  see  ante,  as  to  cases  of  this  kind,  under  the  17th  section. 

Pit  may  give  in  evidence  one  or  more  written  or  printed  papers,  for  the 
purpose  of  proving  the  contract,  if  they  are  suflSciently  connected:  1  N, 
R.  252.  The  following  bill  of  parcels,  delivered  by  defts.  to  pits,  is  a  suf- 
ficient note,  &c.: — "  London,  24th  Oct  1812.  Messrs.  Schneider  &  Co., 
bought  of  T.  Morris  and  Co.,  agents,  cotton  yarn  and  piece  goods.  No.  3, 
Freeman's  Court''  And  then  followed  a  list  of  the  articles  sold,  the 
words  Messes.  J.  Schneider  and  Co.  being  written  by  the  defts. ;  the  rest 
of  the  heading  was  printed.  As  observed  hy  Say  ley,  J.:  <*Here  the 
terms  of  his  contract  are  recognized  by  the  deft.,  who  is  the  party  to  be 
charged,  by  his  signing  the  name  of  Schneider  and  Co. :"  Schneider  v. 
Morris,  2  M.  fy  S.  289.  Where  there  are  two  or  more  papers,  one  must 
be  connected  with,  or  expressly  refer  to,  the  other,  as  no  parol  evidence 
can  be  admitted  to  show  their  connexion  or  reference:  1  Ves.  326,  Sch.  Sf 
Lef,  33.  Thus,  a  minute  made  in  the  catalogue  of  sale  at  an  auction  can- 
not be  coupled  with  the  conditions  of  sale,  so  as  to  make  it  a  sufficient  note 
in  writing  of  the  agreement,  unless  the  catalogue  is  annexed  to,  or  refer  to, 
the  conditions:  7  East,  558.  Therefore,  in  11  Efist,  157,  where  deft 
subscribed  his  name  in  the  book  of  subscribers  for  the  Boydell  Shakspeare^ 
but  which  had  no  direct  written  connexion  or  reference  to  the  prospectus 
containing  the  terms,  it  was  held  not  to  be  a  sufficient  note  in  writing. 
And  a  reference  in  an  agreement  to  such  parts  of  another  paper  as  have 
been  read  to  the  party  is  iltsufficicnt:  1  Ves.  jun.  326.  As  to  what  is  suf- 
ficient to  connect  two  papers,  vvhen  one  paper  refers  to  another,  it  has  been 
held  that,  where  the  following  bill  of  parcels,  "  London,  bought  of  J.  and 
F.  B.,  distillers,  No.  8,  Oxford  Street  [printed  thus  far,  and  the  rest  writ- 
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ten,]  100  gallons  of  gin,  1  in  6  gin,  7  S.  £350,*'  was  delivered  at  the  time 
of  the  order  given,  connected  with  a  letter  written  by  deft,  to  pit.  subse- 
quently, and  referring  to  the  order,  it  was  a  suflScient  note,  &c.:  2  B.  ^ 
JP.  288.  And,  where  deft,  wrote  a  letter  to  pit,  admitting  a  contract  for 
delivering  flour,  as  stated  in  a  notice  previously  served  by  pit  on  deft,  and 
which  notice  contained  an  assertion  of  the  contract,  specifying  the  quan- 
tity, quality,  and  price  of  the  flour,  such  two  papers  were  held  a  sufficient 
note,  &c.  of  the  deft's  contract,  within  the  statute :  Jackson  v.  LowSy  I 
Bing.  9.  But  a  letter  by  deft.,  admitting  that  he  had  made  a  parol  agree- 
ment, but  not  containing  the  terms,  is  not  a  sufficient  note,  &c. ;  Free.  Ch. 
560;  1  Atk,  12;  9  Ves.  250.  So,  an  indorsement  by  the  deft,  on  the 
back  of  a  draft  lease,  of  his  agreement  to  take  the  premises,  is  sufficient: 
5  Esp.  Rep,  190.  And  an  order  for  goods,  written  and  signed  by  the  seller 
in  a  book  of  the  buyer's,  but  not  naming  the  buyers,  may  be  connected 
with  a  letter  of  the  seller,  claiming  the  performance  of  the  order,  to  con- 
stitute a  complete  contract  within  the  statute:  Jillen  v.  Bennett  3  Taunt, 
175. 

It  is  necessary,  not  only  that  the  note  or  memorandum  be  in  writing,  but  it 
must  be  founded  on  a  good  and  sufficient  consideration,  and  include  a  statement 
of  such  consideration:  Saundersv.  Wakefieldj^B.  fy^.QOl\  Wainv.  PFaU 
terSjSEasty  10.  It  isnotnecessarythat  the  consideration  be  stated  in  express 
terms,  Jenkins  v.  Reynoldsy  SB.^B.  14,  3  Bing.  1 1 3 ;  but  it  is  sufficient  if 
it  can  be  inferred  from  the  whole  tenor  of  the  writing:  9  East^  348;  1  Camp. 
242,  s.  c;  Holty  C.  153;  3  -S  ^^  J?.  201 ;  1  Saund.  211,c.;  Newbery  v.  Arm- 
strong,  4  Carr.  fy  Paynt,  59;  3  Moo.  ^  Payne,  509.   As  a  consideration 
was  necessary  by  the  common  law,  the  statute  has  made  no  alteration,  ex- 
cept requiring  it  to  be  made  in  writing,  for  the  word  <<  special  promise," 
itself  implies  a  consideration;  <<  but  it  is  not  necessary  that  there 
should  be  a  consideration  directly  between  the  ^persons  giving  r^549l 
and  receiving  the  guaranty;  it  is  enough,  if  the  person  for  whom 
the  guarantor  becomes  surety  has  benefit,  or  the  person  to  whom  the  guar- 
anty is  given  suffer  inconvenience,  as  an  inducement  to  the  surety  to  be- 
come »iaranty  for  the  principal  debtor:"  p.  Best,  C  J.,  Morley  v.  Booth- 
by,  3  Bing.  113.    As  to  what  is  a  sufficient  consideration  to  support  a  pro- 
mise for  the  debt,  default,  or  miscarriage,  ^<  perhaps  the  best  rule  is,  that 
any  damage,  or  aoy  suspension  or  forbearance  of  his  right,  or  any  possibi- 
lity of  a  loss  occasioned  to  the  pit  by  the  promise  of  another,  is  a  sufficient 
consideration  for  such  promise,  and  will  make  it  binding,  although  no  actual 
benefit  accrues  to  the  party  undertaking:"  1  Saund.  211,  c.  2;  3  Burr. 
1673;  3  T.  R.  24;  2  H.  Bl.  812.     A  past  consideration,  or  a  promise  to 
pay  a  debt  already  incurred  by  another  person,  is  not  binding  without  a  con- 
sideration at  the  time  the  promise  is  made,  as  forbearance,  &c.,  an  extension 
of  credit,  &c.:  1  Roll.  M.  27, pi.  49.  [See ante,  ^^ Assumpsit,''  ''Con- 
mieration.'']  But  this  seems  scarcely  reconcilable  with  the  cases  of  Boehm 
V.  Campbell,  3  Moo.  15,  Pau  v.  Marsh,  1  Bing.  216,  "in  both  which 
cases  a  by-gone  consideration  was  expressed  on  the  guarantees:"  p.  Best, 
C.  J.,  3  Bing.  114,     However,  if  deft  verbally  request  pit.  to  credit  a 
person  for  goods,  and  he  does  it,  such  previous  request  is  a  sufficient  consi- 
deration to  support  a  written  agreement,  afterwards  signed  by  deft :  Lyon 
V.  Lamb,  Fell,  M.  Guar.  260.' 

The  following  guarantees  have  been  held  as  sufficiently  describing  th6 
eoQsideration  therein : — "  I  guarantee  the  payment  for  any  goods  which  T. 
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S.  deliven  to  J.  R./'  is  good,  thei  foture  clelhrerf  of  the  goods  being  apps- 
rently  tfee  consideration  :  StadtY,  Silly  9  Bast^  348 ;  1  Camp.  242,  s.  c.  ; 
Warrington  v.  Ttirbevj  6  Biastj  89,  s.  p.  So,  "I  hereby  guarantee  the 
present  account  of  Miss  H.  M.,  due  toR.  T.  S.  and  Co.  (the  pits.)  of  ^fil  12. 
Aa.  Ad.y  and  what  she  may  contract  from  this  date  to  the  SOth  Sept.'  next," 
has  been  considered  sufficient :  Huissell  y.  Moselej/j  6  Moo.  521  *y  S  B.  Sf 
B.  2llf  8.  c.  So  is  a  written  promise  :  <^  Messrs.  B.  and  Co.,  gent : — 
Our  mutual  friends,  Messrs.  S.  and  Co.,  having  accepted  the  under-written 
bill,  drawn  on  them  by  your  firm,  I  hereby  give  my  guarantee  for  the  due 
payment  of  the  same,  should  it  be  dishonoured  by  the  acceptors  :"  Boehm 
y.  Campbell,  3  Moo.  15.  So  is  a  written  promise :  <*I  hereby  hand  your 
drafts,  drawn  by  Mr.  W.,  and  accepted  by  Mr.  B.,  and  indorsed  by  R.  B. ; 
and,  should  the  bills  not  be  honoured  when  due,  I  promise  to  see  that  they 
do  so  :'*  Morris  v.  Stacey,  Holly  C.  N.  P.  153.  So  is  a  written  promise  : 
<*Mr.  P.  : — Sir,  M.  L.  haying  chartered  your  ship,  Roberts,  to  bring  a  car* 

So  from  New  Brunswick,  and  the  same  being  landed  to  the  charterer,  and 
e  haying  paid  you  one-half  the  freight,  and  giyen  you  his  acceptance  for  the 
remaining  naif  at  fournnonths'  date,  I  engage  to  be  accountable  to  you  for 
the  amount  of  «aid  acceptance,  should  it  not  be  paid  when  due  :"  Ptxce  y. 
Marshy  1  Bing.  216  y  Newbery  v.  Armstrong,  3  Moo.  Sf  Paynty  509. 
The  foUowing  guarantee  was  held  insufficient,  from  not  stating  a  considera- 
tion : — '<Mr.  Wakefield  will  engage  to  pay  the  biU  drawn  by  P.,  in  fayour 
of  S.  S.,"  4  J7.  if  A.  595  ;  and,  for  the  same  reason,  the  following  was  held 
insufficient :  <<  To  the  amount  of  jSIOO,  consider  me  as  security  on  J.  C.'s 
account''  (Signed  and  dated.)  In  Morleyv.  Boothbyy  3  Bing.  107,  the 
following  guarantee  was  held  insufficient :  ^^  Messrs.  Morley  and  Co.  :— 
We  hereby  promise,  that  your  draft  on  W.  Clarke  and  Co.,  due  at  Messrs 
M.,  at  six  months,  on  27th  Noy.  next,  shall  be  then  paid,  out  of  money  to 
be  received  from  St  Philip's  church  ;  say  amount,  jgl74,  say  27th  Nov.  : 
Vf.  W.  Clarke,  W.  Boothby/'  (and  dated) ;  "  because,"  as  said  by  Best, 
'  C.  J.,  <^  in  the  instrument  there  is  neither  past  nor  future  consideration.  It 
does  not  appear  that  the  credits  which  had  previously  been  given  to  the  ori- 
ginal debtors,  were  excused  in  consequence  of  those  guarantees.  When  the 
bills  which  had  been  given  were  at  maturity,  the  debtors  could 
[[*650"J  be  sued  as  well  after  as  before  the  giving  the  guarantee.  •The 
debtors  had  no  benefit,  nor  did  the  creditors  put  themselves  to 
any  inconvenience.  Though  the  paper  speaks  of  money  for  St  Philip's 
church,  it  does  not  appear  mat  the  persons  subscribing  such  paper  had  any 
thing  to  do  with  the  money."  So,  a  memorandum  written  by  the  pit's 
clerk,  in  the  presence  of  the  deft,  that  ^'  the  latter  had  called  to  say  that  he 
would  be  responsible  for  goods  delivered  to  Mr.  'H.,"  is  not  a  sufficient  un* 
dertaking,  Dixon  v.  Broomfitld,  2  Chit.  Rep.  205  ;  nor  is  a  written  memo^ 
randum,  <<Mr.  W.  will  eneage  to  pay  the  bill  drawn  by  Pitman  in  favour 
of  &  S, :"  Saunders  v.   Wakefieldy  4  B.  Jl.  595. 

Though  parol  evidence  cannot  be  received,  <<  to  extend  the  terms  of  the 
agreement  m  writing,"  yet  it  is  admissible  to  explain  particular  parts :  15 
Siut,  274  ;  posty  *^  Parol  Evidence.^^  Thus,  parol  evidence  may  be 
given  of  the  deliyery  of  goods  to  a  third  person,  under  a  written  guarantee 
to  the  vendor  ;  viz.  <<  I  guarantee  the  payment  of  any  goods  which  J.  S.  de- 
livers  to  J.  N.  ;"  and  £d.  Ellenb.  said,  <<  that  the  stipulated  delivery  of 
the  goods  to  J.  N.,  was  a  consideration  appearing  on  the  face  of  the  writing, 
and,  when  the  delivery  took  place,  attached :"  Stadt.  v.  HiU,,  9  Eastf 
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348.  So,  wh^re  the  payin^titof  a  debt  is  guarsftiteed,  parol  evidence  may 
be  given  of  the  amount  of  the  sum  due^  »iid  the  quantity  of  goods  delivered, 
or  that  the  guarantee  was'addr^sed  to  witness  as  pit's  attorney.  Thus,  the 
following  letter : — Mr.  G.,  Sic,  the  bearer,  D.  A.,  has  a  sum  of  money  to 
receive  from  a  client  of  mine  some  day  next  week,  and  I  trust  you  will  give 
him  indulgence  till  that  day,  when  I  undertake  to  see  you  paid."  Signed 
by  deft  Parol  evidence  was  admitted  to  prove  ih^iplt.  (whose  name  was 
Dot  mentioned  in  the  letter)  was  about  fo  sue  Williams  for  iS80,  and  that 
Mr.  6.,  to  whom  the  letter  was  addressed,  was  pit's  attorney  :  Bateman 
V.  Phillips,  15  Easty  272  ;  9  ib.  348  ;  1  Camp.  242,  s.  c.  And  the  fol- 
lowing guarantee  was  held  to  contain  a  sufficient  consideration  on  the  face  of 
it : — «<  I  herewith  hand  you  your  drafts,  drawn  by  W.,  and  accepted  by  B., 
and  indorsed  by  R.  B.  ;'and,  should  the  bills  not  be  honoured  when  due,  I 
promise  to  see  that  they  do  so  :"  1  Holiy  C.  153  ;  3  Moo.  15;  SB.  fy  B. 
211 ;  6  Moo.  521,  fi.  c. ;  1  Bing.  216.  But  a  written  agreement  for  a 
lease,  under  a  certain  rent,  ought  to  specify  the  term  for  which  the  premises 
are  to  be  demised,  or  to  refer  to  some  written  instrument  to  that  effect : 
Clinan  v.  CooAre,  1  Sch.  fy  Lef.  22.  And,  for  the  sale  of  land,  "  it  would 
be  a  very  insufficient  agreement  to  say,  *  I  agree  to  sell  A.  B.  my  lands,' 
without  specifying  the  terms  or  the  price ;"  per  Bay  ley  9  J.,  4  A  fy  ^. 
601-2. 

The  actual  signature  of  the  deft,  is  not  essential;  for  it  has  been  de- 
cided (I  Esp.  Rep.  190,)  that  if  a  man  draw  up  an  agreement  in  his  own 
hand-writing,  viz.:  ^^I  agree,''  &c.,  and  leave  a  place  for  a  signature  at  the 
bottom,  but  never  sign  it,  it  may  be  considered  a  note  within  the  statute: 
see  ante,  541-2.  But  it  must  appear,  from  the  instrument,  that  the  agree- 
ment was  complete.  So,  the  written  instructions  for  a  deed,  unless  signed, 
will  not  be  received  in  evidence:  1  P.  Wils.  771,  n.;  2B.fyC.  569.  So, a 
marriage-treaty,  though  all  in  the  father's  hand,  but  not  signed  nor  reduced 
into  proper  legal  form,  has  been  held  to  be  only  a  sketch  of^an  agreement: 
3  Jitk.  504.  Nor  is  it  essential  on  what  part  of  the  agreement  the  signa- 
ture appear,  3  Mer.  62,  I  Esp.  Rep.  189,  nor  even  if  it  be  on  the  agree- 
ment itself;  it  may  be  indorsed  on  a  draft  &c.,  5  Esp.  Rep.  191,  12  Ves. 
466,  or  written  in  a  memorandum  referring  to  a  letter,  &c. :  1  P.  FTms* 
770.  And  signing  the  party's  initials  has  been  held  sufficient;  1  Camp.  513. 
And,  where  the  agreement  is  written  by  the  deft,  but  the  name  printed,  it 
will  be  evidence  of  a  note,  &c.,  signed,  &c.;  2  M.  if  S.  286;  5  B.  ^  P. 
S39. 

The  agent,  if  any,  who  signed  the  agreement,  to  render  it  binding  on 
deft.,  need  not  be  appointed  by  writing,  and  his  authority  may  be  proved 
by  parol:  1  Esp.  Rep.  106;  9  Ves.  234,  250;  7  T.  R.  207;  1  Sch.  fy  Lef* 
22.  But  one  of  the  contracting  parties  cannot  sign  as  agent  for 
another;  *it  must  be  a  third  person:  2  Camp.  203.  The  clerk  f*55l]| 
of  an  agent  has  not,  in  general,  an  authority  to  sign,  2  Chit. 
Rep.  206,  unless  his  principal  expressly  assent:  9  l^es.  234,  The  agent's 
authority  may  be  countermanded  before  he  acts:  2  Camp.  339.  An  auc- 
tioneer is  considered  as  acting  as  agent  for  the  parties  under  this  statute: 
weeposty  "  VencUrr  and  Purchaser.^'  The  first  and  second  section  of  this 
statute,  relating  to  realty,  require  the  agent  to  be  appointed  by  writing. 

Slamp.'l  A  written  guarantee,  to  the  amount  of  J820,  requires  an  agree- 
ment-stamp,  like  other  agreements:  aeepostf  **  Stamp.**   A  guarantee  for 
Vol.  II.  8 
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the  payment  of  goods  to  a  certain  amount,  which  a  third  person  was  about 
to  purchase,  is  exempt  from  the  stamp-duty  under  the  exemption  relating 
to  agreements  for  the  sale  of  goods:  Warrington  v.  Turbof*,  8  East,  242  ; 
Watkins  v.  Fince,  2  Stark,  369;  post.  And  see  a  case  of  guarantee  ex-> 
empted  from  stamp-duty  under  the  exemption  relating  to  letters  between 
merchants:  5  T.  R.  176;  posty  **  Stamp.^^ 

Proo/of  Plaintiff ^s  Performance  qf  Contrctct,  Defendanfs  NonrPer^ 
formancej  and  other  averments,]  As  the  claims  against  a  surety  isstrictis- 
simiJuriSf  it  is  incumbent  on  the  pit  to  show,  that  the  terms  of  the  gua- 
rantee, when  any  condition  is  annexed  to  them,  haye  been  strictly  complied 
with,  and  as  stated  in  the  declaration:  Bacon  v.  Chesney^  1  Stark.  192.  If 
the  guarantee  was  to  pay  the  debt  of  a  third  person,  on  request,  such  re- 
quest must  be  proved,  1  Cro.  J.  500,  Oweny  109,  1  Saund.  32.  ti.  2,  2  B. 
4r  C.  685,  Q  M.  fy  S,\2\y  OT  else  pit.  must  show  something  to  dispense 
with  it;  10  Ea^sty  359,  361.  Where  the  instrument  of  guarantee  does  not 
purport  to  be  absolute  and  conclusive,  it  is  incumbent  on  the  pit  to  show 
that  he  gave  notice  to  the  deft  that  he  accepted  it  as  such:  antCy  548;  1  M. 
fy  S.  557;  2  Stark.  371.  A  guarantee  to  indemnify  and  save  harmless  is 
broken  by  not  saving  the  pit  from  incurring  expense,  &c.,  and  is  not  suf- 
ficiently performed  by  reimbursing  him  such  expense,  when  incurred:  8 
Easty  593.  Where  the  deft  undertook  to  guarantee  the  pit  against  any 
loss  in  case  the  deft's  son  became  a  bankrupt,  it  was  held  that,  in  order  to 
prove  the  allegation  that  he  had  become  bankrupt,  pit  was  bound  to  prove 
that  a  commission  had  been  actually  sued  out  against  him:  Bulkeley  v.  JLordy 

2  Stark.  400.  Where  the  guarantee  imports  that  eighteen  months'  credit 
was  to  be  given  to  the  vendee,  it  is  su£Scient  to  show  that  twelve  months' 
credit  was  given,  provided  six  more  have  since  elapsed:  1  Stark.  192. 
Upon  a  contract  to  guarantee  a  bill  for  a  given  sum,  the  guarantee  would 
not  be  liable  to  that  extent  on  a  bill  given  tor  a  larger  sum:  Philips  v  J9st- 
l^y  2  Taunt.  206.  But  a  limited  guarantee,  for  moneys  lent  to  the  amount 

'  on8200,  is  not  discharged  by  moneys  lent  above  that  sum:  Hall  v.  Orose, 

3  Chit.  Com.  L.  323.  A  guarantee  for  the  payment  of  goods  supplied  to 
ft  third  person,  ^ven  on  the  7th,  will  cover  goods  contracted  for  on  the 
6th,  but  not  delivered  till  the  7th,  and  then  supplied  on  the  credit  of  the 
guarantee:  2  Stark.  426;  and  see  2  Moo.  134.  A  guarantee  to  B;  does  not 
extend  to  a  new  firm  created';  3  Camp.  53,  2  B.  fy  A.  39,  3  Easty  484; 

4  Taunt.  373,  2  M.  fy  S.  363,  or  a  new  credit  given  after  the  guarantee: 
3  Camp.  320.  A  surety  of  bills,  drawn  by  J.  C.  and  T.  C,  or  either  of 
them  (who  were,  in  a  deed,  stated  to  be  partners)  is  not  liable  for  bills 
drawn  after  the  death  of  T.  C. :  1  Bing.  452.  A  bond,  reciting  thi^  A. 
had  taken  a  house  in  the  parish,  for  s^  certain  term,  and  conditioned  to  in- 
demnify the  parish  against  any  charges  resulting  from  A.'s  becoming  an  in- 
habitant, continues  during  his  inhabitancy,  whether  i^  the  same  house  or 
not,  though  beyond  the  term:  I  M.  fy  S.  120.  And  where,  from  the  terms 
of  the  condition,  a  mere  continued  employment  seemed  to  have  been  me- 
ditated^and  no  specific  time  was  limited,  yet,  it  appearing  that  the  office  for 

which  the  security  was  given  was  an  annual  office,  the  court  held 
[]*5533   ^^  security  at  an  end  on  the  expiration*  of  the  first  year:  2  N. 

R.  175;  and  see  the  cases  in  2  ^.  ^  •/?.  431,  12  Easty  400,  Q 
Moo.  102,  2  Bing.  32,  ^.  c,  as  to  the  continuance  of  a  bond  for  the  col* 
lector  of  taxes,  rates,  &c. 
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A  guarantee  for  a  debttlue  is  a  continuing  one,  unless  it  be  otherwise  ex- 
pressed :  3  B.  fy  C.  166.  A  guarantee  <<for  any  goods  the  pit  hath,  or 
may  supply  W.  P.  with,  to  the  amount  of  £100/'  is  a  standing  and  exist- 
ing guarantee'until  revoked  :  Mason  v.  Pritchard,  12  East^  227  ;  ib.  413. 
So  a  guarantee  in  the  following  words  :  <<I  do  hereby  agree  to  guaranty  the 
payment  of  goods  to  be  delivered  in  umbrellas  and  parasols  to  J.  and  E.  S., 
according  to  the  custom  of  their  tradiiiig  with  you,  in  the  sum  of  £200,"  con- 
stitutes a  continuing  guarantee  ;  the  custom  of  trading  between  the  plaintiff 
and  J.  and£.  S.  being  to  make  up  monthly  accounts  of  goods  delivered, 
and  for  J.  and  E.  S.  to  give  acceptances  for  the  amount  of  each  monthly  ac- 
count Hargrave  v.  Smee^  3  Moo.  fy  Paynty  573.  On  the  other  hand, 
a  guarantee  "  of  the  payment  of  A.  B.  to  the  extent  of  jBeo,  at  quarterly  ac- 
count, bill  at  two  months,  for  goods  to  be  purchased  by  him  of  the  pit,''  is 
not  a  continuing  or  standing  guarantee  to  that  extent  of  goods,  to  be  at  any 
time  supplied  to  A.  B.,  until  the  credit  is  recalled  :  Melville  v.  Hay  den,  S 
B.  4*  •^'  593.  And  a  guarantee,  ^<you  may  let  A.  B.  have  coals  at  £50, 
for  which  I  will  be  answerable  at  any  time,  is  not  a  continuing  guarantee  :'^ 
2  Chit.  Rep.  205.  In  2  M.  fyS.  18,  Ld.  Ellenb.  said,  <<This  is  a  bond 
given  by  a  surety  as  an  indemnity  for  advances  to  a  particular  amount ;  it  is 
the  same  as  if  the  surety  had  expressed  that  the  bankers  might  lend  to  the 
extent  of  J6300,  and  when  the  advance  was  made  to  that  amount,  the  guar- 
antee became/un«/2i«  officio,  and  it  was  not  a  continuing  guarantee. 

Evidence  for  Defendant 

The  deft.'s  evidence  may  consist  in  rebutting  the  foregoing  proofs  of  the 
plt'sE,  or  be  may  show  his  discharge  from  liability  on  £e  ground  that  the 
pit  has  diiicharged  or  given  time  to  the  principal  debtor,  without  the  deft 's 
consent,  so  as  to  have  deprived  the  deft  of  the  power  of  suing  him  -,  or  he 
may  show  that  the  nature  of  the  security  has  been  varied  :  I&U,  C.  N.  P. 
94,  403,  2  B.  ir  P.  ^  ;  3ib.  366  ;  5  B.  ^  J3l,  191.     But,  to  discharge 
the  deft  at  law,  on  the  ground  of  time  given  to  the  principal  debtor  by  the  . 
pit,  or  any  other  act  done  to  the  deft's  prejudice,  the  agreement  to  give 
time  for  the  act  of  the  pit  must  be  such  as,  in  point  of  law,  will  amount  to 
an  absolute  estoppel  to  the  pit's  remedy  over  against  the  principal  debtor, 
either  absolutely  or  for  a  time ;  and  it  is  no  defence,  therefore,  to  an  action 
on  abend  against  a  surety,  that,  by  sLparol  Agreement,  time  has  been  given 
to  the  principal :  5  B.  fy  A,  187.     The  mere  taking  an  additional  security, 
not  relinquishing,  even  for  a  time,  the  pit's  remedy  against  the  principal, 
on  the  original  security,  does  not  discharge  deft ,  and  a  composition  with 
the  principal,  reserving  the  remedy  oVer  against  the  surety,  does  not  dis- 
charge the  l^ter  :  see  18  Ves.  20  ;  5  Dow,  234  ;  3  East,  251  \  2B.  fyJi. 
210 ;  3  A  .^  C.  208  ;  &  D.  fy  R.  259  ;  4  B.  ^  C.  506.     The  taking  an 
indemnity  from  another  quarter  does  not  discharge  the  deft  :  6  7!  R.  413. 
As  to  how  far  proving  under  a  commission,  and  signing  the  principal  debt- 
or's certificate,  discharges  deft,  see2  D.  fy  R.  337.     As  to  abandoning  ex- 
ecution against  him,  see  2  Swanst.  190.     There  is  no  obligation  on  the 
pit  to  have  used  active  diligence  to  sue  or  enforce  the  liability  of  the  origi- 
nal debtor  ;  he  may  forbear  as  long  as  he  Jikes  :  see  6  Ves.  734 ;  18  ib.  20 ; 
4  Moo.  153.     The  neglect  of  the  pit  to  look  with^iu^cient  attention  into 
the  accounts  of  a  person  in  his  employment,  for  whose  fidelity  deft  has  be- 
come qfscurity,  is  not  Buch  a  laches  as  would  discharge  defl.,  10  East,  34  ; 
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and,  wlierethe  pit  did  not  give  the  deft.,  a  surety,  notice  of  the  large 

amount  of  the  debt  dtle,  deft,  was  held  not  discharged  :  3  Bing.  71.     And, 

in  general^  the  neglect  of  the  obligee  to  give  notice  to  the  surety  that  the 

principal  had  made  default,  does  not  discharge  such  surety  :  Holij  C.  N.  P. 

84.    But,,  whore  a  person  guarantees  the  payment  of  goods,  to  be  delivered 

to  a  third  person,  and  to  be  paid  for  on  usual  credit,  it  is  the  duty  of  the 

creditor,  if  the  payments  are  not  mad#  regularly,  to  communicate  that  fact 

to  the  surety  ;  and,  if  he  neglect  to  do  so,  and  goes  on  giving  fiurther  credit 

to  the  principal,  ne  cannot  afterwams,  on  the  insolvency  of  the 

r*553]  *latter,  resort  to  the  surety.  Berry  v.  2V//cn,  H^  T.  1815  ;  and 

gross  delay  might,  in  some  cases,  be  a  discharge  :  see  1  J9  fy  P- 

419  ;  lOEast,  34  ;  4  Moo.  153. 

The  deft,  may  be  discharged  by  operation  of  law,  as  where  he  becomes 
the  partner  or  husband  of  the  obligee,  or  party  guaranteed  :  2  Moo.  R.  393. 

An  alteration  made  in  the  contract  of  guarantee  against  the  deft  ^scon- 
sent  will  discharge  him,  even  where  the  alteration  is  beneficial,  1  EcLst^ 
619,  2  H.  BL  163,  6  T.  R.  200,  S  M  fy  S.  223,  antey  ^^  Jilteration ;" 
but  it  must  be  a  substantial  alteration  :  per  LittUdak^  «/*.,  5  B.  fy  6.  269 ; 
9edqusere.  It  is  the  duty  of  the  party  to  whom  the  surety  (deft.)  is 
bound,  to  put  him  in  possession  of  all  the  facts  likely  to  affect  the  interest  of 
bis  liability  ;  be  must  be  made  acquainted  with  the  whole  contract  entered 
into  with  his  principal,  and,  if  there  be  a  private  agreement  for  a  further 
payment,  &c.,  it  is  a  fraud  on  him  :  therefore,  a  private  agreement  be- 
,  tweeyi  a  vendor  and  vendee  of  goods,  for  the  price  whereof  the  deft,  had 
become  liable  as  surety,  that  the  vendee  should  pay  a  further  sum  beyond 
the  market  price,  to  be  applied  towards  an  old  debt,  discharges  the  deft, 
from  all  liability  in  his  guarantee :  see  3  B.  ^  C.  605  \  6  D.  fy  R,  505 ; 
Chit.  Contr,  226 ;  3  Bing.  75.     If  A.  agree  to  give  B.  a  certain  sum  for 

Sods,  in' advancement  of  C,  a  secret  agreement  between  B.  and  C,  that 
clatter  shall  pay  a  further  sum,  is  void,  as  a  fraud  on  A.,  although  the 
bill  of  sale  is  made  to  A.,  and  B.  cannot  recover  siysh  further  sum,  3  T.  R. 
551  ;  and,  as  to  fraud  in  agreement,  for  poundage  to  recommend  customers, 
4  Esp.  Rep.  179,  and  fraud  on  surety  in  composition,  ^B.fyC.  506^  512  ; 
6  D.fyR.  576,  s.  c. 

A  release  of  one  surety  is  a  release  of  all;  but  this  must  be  where  they  are 
jointly,  and  not  severally,  bound.  If  one  of  the  seals  of  onie  of  several  joint- 
obligees  be  torn  off,  it  releases  the  rest;  but  not  so  if  they  be  severally  bound : 
.'  see  case  and  law,  3  D.  fy  R.  112. 
'  A  surety,  though  since  discharged,  may  render  himself  again  liable  upon 
any  subsequent  promise:  1  Wib.  C.  N.  P.  418;  2  Swanst  185,  192. 


GUARDIAN. 
See  "Ikfant.*' 


HANjp  WRITING. 

How  PROVED.]  Evidence  of  a  party's  handwriting  is  usually  given  by 
calling  witnesses  who  bave  seen  him  write,  and  are  acquainted  with  the 
character  of  his  writing.     And  such  are  not  required  to  swear  positively 
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that  the*writiog  prodfuced  is  the  handwriting  of  the  party,  but  merely  that 
he  believes  it  to  i^  so.     And  such  knowledge  or  belief,  will  be  sufficient,  . 
though  the  witness  has  seen  the  party  write  but  once :  Powell  v.  Fordy  2. 
Stark,  164.     And  it  has  been  held  on'a  foreign  bill,  that  it  UeyitSence  to 
go  to  a  jury,  that  a  person  who  saw  the  party  write  his  name  oace,  thinks; 
the  handwriting  like,  though  he  has  no  posrtiye  belief  on  the  subject,  Garret 
T.  Alexander  J  4  Esp.  Rep,  37.     And  it  is  sufficient  if  the  witness  has  seen 
the  party  write  as  much  of  the  name  a»  the  signature  to  be  proved  contains, 
Say,  380;  or  if  he  has  seen  him  write  his  surname  only,  Lewis  v,  SapiOy  1 
Jkf.  fy  M,  39;  and  the  case  of  Fowelv.  Fordj  2  Stark.  164,  is  overruled^  as 
to  that  point:  t&  A  witness  who  has  seen  the  party  write,  but  has  forgotten 
the  character  of  the  handwriting,  may  refer  to  the  signature  to 
refresh  •his  memory:  Burr  v.  Harper^  Holty  420.     But,  where  r*554'l 
the  witness  stated  that  he  had  been  an  attesting  witness  to  another 
iDStrument,  to  which  he  had  seen  the  party  subscribe  his  name,  but  was 
unable  to  form  an  opinion  without  examining  such  other  instrument,  it  was 
held  insufficient:  Filliter  v.  Minchin,  Man.  In.  131. 

Knowledge  from  Correspondence."]    A  knowledge  of  the  party's  hand- 
writing may  be  derived  from  a  fixed  correspondence  between  the  parties  ^ 
and  by  letters:  as,  where  the  witness  has  acted  on  letters  sent  tb  him  from 
the  party  directing  goods  to  be  sent,  for  which  the  party  has  afterwards 
paid;  or  from  witness  having  paid  bills  of  exchange,  according  to  the  party's 
-written  directions,  which  have  afterwards  been  accounted  forl)y  him,  IJSla.^ 
384;  1  Ph,  Ev.  467;  Thorpe  v.  Gisburn,  %  C.  tf  P.  21.     And  where 
-witness  has  directed  letters  to -the  party  and  received  answers,  R.  if  M.  90, 
he  is  competent  to  prove  the  handwriting,  though  the  witness  has  never 
done  any  act  in  consequence  of, the  receipt  of  such  answer:  ib.;  Doe  v.  fFal- 
linger^  Man.  In,  131.     The  hahdwriting  of  a  Member  of  Parliament  may 
he  proved  by  a  cletk  employed  to  inspect  franks,  thouj^  he  nfever  had 
occasion  to  apply  to  the  party  to  verify  his  hand,  2  Ph,  Ev.  714;  and  deft 
may  be  identified  by  proving  that  there  was  no  other  person  living  at  the 
place«    A  witness  who  had  never  seen  the  deft,  but  had  correspondeA  with> 
a  person  of  the  deft's  name,  living  at  Plymouth  Dock,  where  the  deft,  re-^ 
sided,  and  where,  according  to  other  evidence,  there  was  no  other  person 
of  that  name,  stated  that  the  handwriting  of  certain  letters  was  that  of  the 
person  with  whom  he  had  coD'esponded:  it  was  bald  sufficient:  Harrtng^ 
ton  V-  Frt/,  R.  ^  M.  90. 

Comparison  of  Hands.]  Evidence  of  the  handwriting  by  comparison 
is  not  allowable,  1  Esp.  D,  176;  and,  though  a  witness  who  has  seen  a  per- 
son write,  and  yet  retains  no  distinct  impression  df4he  handwriting,  may  be 
allowed  to  revive  his  memory  bylooking  at  the  paper  which  he  saw  written, 
and  which  he  has  kept  in  his  possession,  yet  he  will  not  be  allowed  to  form 
his  opinions  from  any  supposed  knowledge  which  he  may  have  acquired  by 
eomparingthe  characters  of  the  respective  writings:  1  Ph.  Ev.  172.  der-- 
rmont  v.  TuUidgey  4  Carr.  fy  Payne,  1,  and  note. 

A  witness  may  prove  handwriting,  although  he  never  saw  the  party  write, 
if  the  antiquity  of  the  writing  render  that  impossible,«by  swearing  that  it 
corresponded  with  other  ancient  documents,  acknowledged  to  be  genuine: 
Gould  V.  Jones,  B.  N.  P,  236.  Where  a  person  had  been  dead  a  great 
number  of  years  whose  handwriting  was  to  be  proved,  it»  was  done  by  show- 
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lAg  the  similarity  of  the  handwriting  in  question  to  the  haddwritiAg  of  his 
wul:  Morewood  y.  Woodj  14  Easty  328,  n.;  s.  p.  Doe.  i.  Brunt  v.  Rato- 
linsy  7  ib.  282,  n.  And  in  these  cases  Uiis  evidence  is  admissible,  if  the 
witness  has  acquired  his  Ipiowledge  of  the  handwriting  by  the  inspection  of 
other  ancient  writing,  bearing  the  same  signature  and  preserved  as  authentic 
documents,  B.  N.  P.  236;  Taylor  v.  Cookey  8  Pricej  652;  but,  where 
there  is  no  proof  or  presumption  that  the  documents  with  which  the  instru- 
ment produced  has  been  compared,  where  written  bj  the  party  whose  hand- 
writing is  to  be  proved,  the  evidence  of  the  witness  wko  compared  them  is 
inad|nissi|{le:  Bandolph  v.  Oordon,  5  ib.  312.  Autheptic  ancient  docu-  * 
ments  may  be  submitted  to  a  witness  at  the  trial  for  his  inspection,  and,  after 
forming  a  judgment  of  their  character,  his  belief,  as  to  the  handwriting  it 
contains,  may  be  inquired  into:  Doe  d.  Tilman  v.  Turvejff  B.  ^  i£  143; 
Bums  Y.  BawlinSy  7  Ea3t^  282.  And  the  rule  that  comparison  of  hands 
is  not  evidence,  does  not  extend,  so  far  as  to  prevtot  the  court  and  iury 
from  instituting  a  comparison  between  two  documents  of  which  prima  facie 
evidence  has  been  ^iven.     Griffith  v.  Williams^  1  Crompt.  ^  Jtrv.  47* 

Where  the  genumeness  of  a  signature  is  questioned,  inspectors  of  franks, 
clerks  of  the  post-office,  and  other  persons  practised  in  examining  hand- 
writing and  in  detecting  forgeries,  have  been  in  some  cases  allowed  to 

give  their  opinion,  irom  tfieir  general  knowledge  of  faandwritingy 
f  ^5551  whether  a  particular*  specimen  of  writing  is  a  genuine  or  imitated 

character:  1  Ph.  Ev.  474;  Goodtitk  d.  Pevett  v.  Brahamj  4 
T.  R.  497;  R.  v.  Cator,  4  Esp.  Rep.  117,  145.  But  doubt  as  to  the  ad- 
missibility of  this  kind  of  evidence  has  been  entertained,  and  it  has  been 
resisted  at  nisi  pri^s:  Gumey  v.  Langlandsj  6  B.  fy  A.  330;  Cary  v. 
Pitt  J  Pea.  Ev.  85.  And,  to  prove  the  handwriting  of  a  member  of  Par- 
liament, the  opinion  of  a  clerk  employed  to  inspect  minks,  who  never  had 
oecasion  to  apply  to  the  member  to  verify  his  handwriting,  has  been  held 
insufficient:  Batchelor  v.  Sir  J.  Honeytoood,  2  Esp.  Sep.  714. 

Subscribing  Witness^  Hatidwritingj  and  Identity. \  Proof  of  the 

>  handilrriting  of  the  subscribing  witness  to  an  instrument  is  sufficient,  he 

being  dead,  without  any  farther  proof  of  the  identity  of  the  parties,  except 

the  identity  of  the  name  and  description  :   Page  v.  Mann,  M.  tf  M.  79; 

an/e,  425,  where  the  law  on  the  subject  is  collected. 
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By  parolj  555.  r 

When  admissible^  ib. 

When  forming  part  of  the  Res  Gesta,  ib. 

Dying  Declarations,  556. 

PedigreCy  ib. 

When  admissible  against  Witnesses^  Interest,  557. 
By  Writings,  ib. 

Generally  f  ib. 

When  forming  part  of  the  Transaction,  ib. 

Ancient  Documents,  558. 
By  Persons  disinterested,  ib. 

Against^  Interest,  ib. 
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Br  Paroi.. 

When  Inadmissible.]  The  general  rule  of  evidence  is,  that  testimony 
of  what  a  witness  has  heard  another  person  say  is  not  admissible,  though 
that  person  be  dead  or  not  to  be  found;  because  declarations  so  made  are  not 
upon  .oath,  and  no  opportunity  is  given  for  cross-examination.  And  the 
same  principle  applies  to  statements  in  writing:  I  Ph.  Ev.  212;  see  post, 
557. 

When  Admissible.]  There  are,  however,  exceptions  to  the  above  rule, 
and  evidence  is  admitted  of  what  a  witness  (since  dead  or  fraudulently  kept 
away)  swore  at  a  former  trial  between  the  same  parties :  Mat/or  of  D.  v. 
Day,  3  Taunt:  %^2\  2  Show.  47;  B.  N.  P.  245.  But  the  very  words 
must  in  such  cases  be  repeated,  and  not  merely  their  purport  or  effect:  Sex 
▼.  JoUiffe,  4  T.  R.  290.  And  what  a  witness  has  been  heard  to  say  at  an- 
other time  may  be  ^iven  in  evidence,  in  order  to  confirm  or  invalidate  the 
testimony  he  gives  m  court:  Gilb.  Ev.  ISO.  Hearsay  evidence  is  also  ad- 
missible, when  it  forms  part  of  the  transaction,  or  res  gesta;  in  proof  of 
pedigree,  or  in  questions  of  legitimacy,  in  the  case  of  dying  declarations, 
in  support  of  public  rights  or  particular  customs,  in  cases  of  prescription^ 
and  ancient  documents,  infra. 

When  Admissible  as  Part  of  the  Transaction.]  Where  the  expres- 
sions heard  constitute  a  part  of  the  transaction,  they  are  admitted  to  show 
its  character  or  the  speaker^s  intention:  as,  the  declarations  of  a  trader  on 
leaving  home,  to  show  an  act  of  bankruptcy:  Rep.  temp.  Hard. 
267;  *Marsh  v.  Meager,  I  Stark.  353.  In  assault  brought  by  r*556l 
husband  and  wife,  her  declarations  on  receiving  the  hurt  are  ad-  . 

mitted,  and  the  patient's  answers  are  evidence  to  his  sufferings  and  the  state 
of  his^ealth:  Aveson  v.  Ld.  Kinnaird,  6  East,  188,  195,  198.  The  de- 
clarations of  the  wife's  reasons  and  intentions  at  the  time  of  eloping  are, 
in  crim.  con.  evidence  against  the  husband,  to  show  his  connivance :  ib.  6 
East,  193;  Hoare  v.  Allen,  3  Esp.  Rep.  276.  And,  to  prove  the  gene- 
ral bad  character  of  the  pit,  who  sues  for  a  breach  of  promise  of  marriage, 
a  witness  may  give  in  evidence  the  representations  made  to  him  by  third 
persons:  FotdJ^  v.  Sellway,  3  Esp.  Rep.  236. 

Dying  Declarations.]  The  only  case  in  which  dyin^  declarations  have 
been  admitted  in  a  civil  action  is,  where  a  subscribing  witness  of  a  bond  or 
will  begged  pardon  of  heaven  at  his  death  for  having  been  concerned  in  fors- 
iog  the  instrument:  Wright  v.  Littler,  3  Burr,  1244.  And  by  HeatS, 
jr.,  cited  by  Ld  Ellenb.  6  Ea^t,  195;  Doe  v.  Ridgway,  4B.  ^A.  38. 

Pedigree  arui  Legitimacy.]  In  questions  of  legitimacy  and  pedigree^ 
the  declarations  of  disinterested  persons,  since  dead,  are  admitted  in  the  ab- 
aenceof  positive  proof:  Rexv.  Inhabitants  qfEriswell,  3  7!  R.  707;  B. 
A^  P.  294.  Descriptions  in  wills,  upon  monuments,  in  bibles  or  other 
books,  recitals  in  family  deeds,  or  en^avii^  upon  rings,  are  evidence  of 
birth  or  pedigree:  13  Fies.  514;  Doe  y.  Rawlings,  I  Coop.  Ch.  R.  39; 
Doe  V.  Pemln'ose,  11  East,  505;  Higham  v.  Ridgway,  10  ib.  120;  Oood- 
torightv.  MasSy  Cowp.  597;  13  Ves.  144;  B.  N.  P.  233.    The  declara- 
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tions  of  a  deceased  parent  are  received  to  prore  the  time  of  the  child's 
birth:  Rot  d.  Brewt  v.  RawlingSy  7  East^  290;  Hawes  v.  Wheeler^  T. 
Baym\  84;  10  East^  120:  but  not  the  place:  Rest  v.  Inhabitants  of  Eris- 
wellf  8  ib,  542.  The  declarations,  to  be  adipissible,  must  be  made  by  some 
person  whose  connexion  with  the  party  in'  question  affords  some  assurance 
;of  correct  and  peculiar  information,  13  Fes.  714:  as  the  declarations  of  de* 
ceased  parents  to  prove  a  marriage,  in  a  question  of  legitimacy,  6  T.  R, 
330, \B.  N.  P.  112;  or  of  a  deceased  husband,  to  prove  the  legitimacy  of 
his  wife,  though  no  blood  relation.  Vowels  v.  Youngs  13  Ves.  148;  or  of  a 
deceased  surgeon,  respecting  the  time  of  a  birth  at  which  he  attended,  10 
Easiy  120.  But  the  opinion  of  deceased  neighbours,  acquaintances,  and 
servants,  not  connected  with  the  family,  is  not  admissible;  13  Ves.  147;  18 
ib.  443,  440;  UeT  y.  Inhabitants  of  Eriswell^  3  7!  R.  723;  Weeks  v. 
SparkCf  I  M.  ^^S.  689;  Pike  y.  Carter,  3  Ring.  86;  Morewoodv.  Wood, 
14  Ea'^tf  230.  Nor  is  the  hearsay  of  a  relation  to  be  admitted,  when  that 
relation  him  self  can  be  produced:  Cortius  v.  MumeZy2  Stark,  924;  R.  Nl 
P,  113;  Harrison  v.  Blades,  3  Camp.  457.  Nor  are  the  declarations  of 
a  wife  ever  allowed  to  prove  the  non-access  of  the  husband:  Rex  v.  Luffe, 
8  Ea^fi,  203j  Vowp.  592;  B.  N.  P.  112;  Rex  v.  Inhabitants  ofKea,  11 
Emt,  133. 

When  post  litem  motamy  if  the  declarations  were  made  after  the  com- 
'  mencement  of  a  suit,  or  of  a  controversy  preparatory  to  it,  thev  are  not 
t#  be  received,  RerJdey  Peerage  Case,  4  Camp.-  401,  2  S.  //.  P.  712, 
though  it  is  not  proved  that  the  controversy  was  known,  4  Camp.  417;  and 
the  award  of  an  arbitrator  upon  the  same  question  between  dififerent  parties, 
has  been  rejected  upon  this  ground:  Rex  v.  Cotton,  3  ib.  444. 

Depositions  in  a  former  suit  upon  the  same  manorial  custom,  are  in  like 
manner  inadmissible;  but,  where  the  customs  are  dififerent,  they  may  be 
given  in.  eviSence,  as  the  declarations  of  such  parties  are  evidence  against 
all  persons  standing  in  the  same  relation  :  Freeman  v.  Phillips,  ^  M.  fy 
8.  488;  ante,^  370.  To  prove  rights  of  a  public  nature.  Weeks  v.  Sparke, 
1  ib.  686,  Morewood  v.  Wood,  14  East,  329,  manorial  customs,  Denn  v. 

Spray,  1  71  .ff.  466,  boundaries  of  parishes  and  manors,  Nichols 
f557*]    V.  ^Parker,  14  East,  331,  or  a  modus.  Weeks  v.  Sparke,  1 

M.  fy  S.  691,  hearsay,  or  common  reputation,  is  admitted  to  be 

evidence.     But  such  declarationii  must  not  have  been  made:  Re^  v/  Co/- 

ton,  3  Camp.  444.     And  evidence  must  be  first  given  of  the  exercise  of 

•  the  right  to  let  in  the  evidence  of  reputation,  which  then  is  confined  to 

the  declarations  of  such  old  persons  as  were  in  a  situation  to  know:  ib. 

As  to  the  competency  of  witnesses  in  these  cases,  it  is  no  objection  to  the 
admi39ion  of  such  evidence,  to  prove  the  boundaries  of  a  parish,  or  a  pa- 
rochial m^dus,  that  the  deceased  was  a  parishioner,  claiming  a  righit  of  com- 
mon, which  his  declaration  might  enlarge,  Nicholls  v.  Parker,  14  East, 
331;  or  liable  to«pay  tithes,  which  it  might  abridj^e;  Harewood  v.  SimSf  1 
Wightw.  112.  But,  generally,  though  general  reputation  is  evidence,  re- 
putation or  tradition  of  a  particular  fact  is  none:  Show  v.  Pincke,  5  T.  R* 
125;  3  ib.  709;  Morewood  v.  Wood,  14  East,  330,  331;  Weeks  v.  Sparke, 
1  M.  4'  S.  687;  1  Price,  253;  1  ^nstr.  298.  But,  in  questions  of  pedi- 
gree, as  reputation  necessarily  relates  to  the  particular  facts  of  marriage, 
Sirth,  &c.  such  evidence  is  admitted:  4  Camp.  416,  Whether  hearsay 
evidence  is  ever  admissible  to  prove  a  private  prescriptive  right,  see 
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Moretvood  v.  tt^ood,  14  East,  327  ;  5  T.  R.  123;  Withnell  it.  Oartham^ 
1  Esp,  Rep.  324;  JB.  iV:  P.  295;  I  Ph.  Ev.  278}  i)at;te*  v  Letoia^fi 
Chii.  R.  535;  2  M.  fy  S.  494j  1  JS?flw/,  323. 

fFhat  •Admissible  against  Witnesses^  Interests.']  Declarations  of  de* 
ceased  persons  against  their  own  interest  are  in  many  cases,  admitted  to  b^  . 
evidence:  as,  a  deceased  occupier's  declaration  that  he  rented  the  land  of 
a  particular  person,  is  evidence  of  that  person's  seizin:  Uncle  v..  Win^tson, 
4  Taunt.  16;  Holloway  v.  Raikes,  2  T.  R,  55.  The  declaratioBs  of  te-. 
nants  deceased  are  admitted  to  show  that  a  certain  piece  of  land  ia  .parisel  of 
the  esUte  they  occupied:  2  T.  R.  53,  14  East,  332;  2  M  §•  S.  49;  I  ib.  X7, 
€79-  So,  where  the  question  was,  whether  hoi::3es  taken  by  tHe  deft  under 
a  heriot  custom  belonged  to  the  pit.,  or  to  A.  B.,  deceased^  the  doclariions  of 
A-  B.,  that  they  belonged  to  the  pit.,  werrf  hold  good  evitlence:  Ival  v, 
Finish^  1  Taunt.  141.  Upon  an  issue,  whether  A.  B.  died  possessed  of 
a  certain  property,  her  declarations  that  she  had  assigned  it  were  received: 
1  Taunt.  144.  Declarations  by  the  owner  of  adjoining  land,  that  hiJ 
neighbour's  extends  so  far,  accompanied  with  acts  of  forbearance  to  go  far- 
ther, or  even  declarations  against  his  own  interest,  without  such  ^tctSj  are 
evidence  of  the  extent  of  that  neighbour's  land:  Sir  T.  Stanley  v.  Whitfip ' 
14  Eastf  332.  It  is  the  constant  practice  to  receive  such  evidence  in  ques- 
tions of  tolls,  rights  of  way,  freehold  in  wastes,  and  the  like:  1  T.  R.  659; 
14  Eastf  342;  1  Camp.  310;  5  Taunt.  752.  The  persons  who  make  the 
declaraUons  must  be  deceased  at  the  time  of  trial;  and,  if  living,  and  in- 
capable of  attending  from  illness,  such  declarations  are  admissible:  3  Camp. 
457;  1  Price,  2S2. 

By  Writings*  .  -      * 

Written  Statements  in  the  nature  of  Hearsay  Evidence.]  The  rules 
and  principles  of  hearsay  evidence  apply  to  statements  in  writing  no  less 
than  to  words  spoken.  The  only  difference  is,  that  there  is  greater  facility, 
of  proof  in  the  former  case,  as  a  written  account  is  proved  to  be  genuine 
by  proof  of  the  handwriting;  but  the  genuineness  of  oral  declarations  must 
depend  upon  the  memory  and  accuracy  of  the  witnesses  who  profess  to  . 
epeak  them:  1  PA.  Ev.  218* 

Where  Part  of  the  Transaction.]  Where  A.,  the  holder  of  a  bill,  de- 
posits it  with  B.,  as  security  for  the  balance  of  accounts  between  them, 
and,  after  it  is  due,  B.  indorses  it  to  C,  in  an  action  by  C.  against  A.,  the 
account-book  of  B.  is  not  evidence  in  diminution  of  the  balance  . 
between*  A  and  B.:  but  a  contemporaneous  entry  or  declara-  r*558T 
tion  would  have  been  admissible :  Collenridge  v.  Farquharson^ 
1  Stark.  259.  A  letter,  inclosing  a  note,  may  be  read  in  evidence,  as  a  de- 
claration, accompanying  an  act,  to  show  for  what  purpose  the  note  was  sent: 
Sruce  V.  Hurlyj  1  Stark.  23.  Letters  by  the  payee  to  the  maker  of 
a  promissory  note,  contemporaneous  with  the  making,  and  forming  part 
of  the  original  transaction,  are  admissible  in  evidence  ik)  prove  the  consi- 
deration between  those  parties ;  and  this  in  an  action  by  the  indorsee 
against  the  maker:  Kent  v.  Lowen,  1  Camp.  177;  see,  also,  1  Camp. 
512;  B.  K  P.  17.  The  parties  must  themselves  be  called;  1  PA.  Ev. 
220,  ante.     What  a  third  person  has  said,  or  writteny  is  admissible  in 
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many  cases,  as  amounting  to  an  act  done  by  him,  or  as  showing  his  know- 
ledge,  or  as  evidence  of  his  conduct  ^  U,  for  instance,  it  is  material  to'  in- 
quire whether  a  certain  person  gave  a  particular  order  on  a  certain  subject, 
what  he  has  said  or  written  may  be  evidence  of  that  order:  ib.  Letters 
from  a  trader,  who  has  left  the  realm,  are  admitted  to  establish  an  act  of 
bankruptcy,  by  showing  his  intent,  such  departure  and  absence  being  a 
continuous  act:  Thomson  v.  Haigh^  9  Moo.  217.  In  crim.  con,j  letters 
'  from  the  wife  to  the  pit.  are  admissible,  though  living  apart,  and  the  cause 
.of  separation  unexplained;  as  their  expressions  are  admitted,  when  together, 
to  show  the  terms  on  which  they  live:  Trelawney  v.  Colemariy  I  B,fy  Ji, 
90.  So,  letters  from  a  foreign  agent,  to  prove  the  assent  of  a  merchant 
here  to  a  deed  of  inspection:  Kex  v.  Hunter^  4  Prtce,  25B. 

indent  Documenis.]  Old  leases  and  rent-rolls  have,  in  certain  cases^ 
been  received  in  evidence,  in  favour  of  the  party  claiming  under  the  les- 
sors :  1  Camp.  309.  But  they  must  come  from  the  custody  of  some  one 
connected  with  the  estate  to  which  they  relate  :  Summerfon  V.  Slaffordj 
{Mary)  3  Taunt.  91.  On  a  question  whether  certain  lands,  approved 
from-  a  waste,  were  subject  to  a  right  of  common,  counterparts  of  all  leases, 
kept  among  the  muniments  of  the  lord  of  the  manor,  by  which  he  appeared 
to  have  demised  the  land.iree  from  any  such  charge,  w^re  allowed  to  be 
evidence  for  the  pit,  who  claimed  under  the  lord  of  the  manor,  against  the 
deft,  who  justified  for  common  of  pasture,  to  prove  that,  at  the  time  of 
their  respective  dates,  the  lord  had  granted  the  land  free  from  common, 
though  possession  under  the  leases  was  not  shown,  the  leases  being  so  old, 
that  no  person  could  speak  to  the  possession  :  Clarkson  v.  Wot^ham,  5 
T.  JR.  412 y  ante.  An  old  receipt  from  a  former  renter,  of  a  payment  in 
lieu  of  tithes,  in  the  hands  of  a  deft,  whom  it  was  presumed  to  have  de- 
scended from  an  ancestor  of  the  same  name,  is  evidence  to  support  a  modus: 
Bulla.  V.  Beaumonty  6  Prictj  307.  The  question  was,  whether  the  pits, 
were  entitled  to  a  prescriptive  right  of  exclusive  fishery,  claimed  on  a  navi- 
gable river,  under  the  lord  of  the  manor ;  and  old  entries  of  licenses  in  the 
court-rolls,  stating  that  the  lords  had  the  several  fisheries,  and  had  granted 
the  liberty  of  fishing  for  certain  rents,  were  held  admissible,  without  proof 
of  payment  under  the  licenses,  their  date  being  so  old  that  such  proof  could 
not  reasonably  be  expected.  But  such  evidence  is  not  entitled  to  any 
weighty  unless  payment  under  similar  licenses  could  be  proved  in  later 
times,  or  that  the  lords  had  exercised  other  acts  of  ownership,,  which  had 
been  acquiesced  in  :  Rogers  v.  Mlen^  1  Camp.  309. 

By  Persons  Disinterested.]  A  survey  of  a  manor  by  a  former  owner  is 
not  evidence  for  a  succeeding  owner,  against  a  stranger,  to  prove  certain 
lands  parcel  of  the  manor,  2  Fes.  43,  2  B.  4*  •^^  186  ;  but  an  old  survey, 
delivered  by  the  owner  to  a  purchaser  of  part,  would  be  evidence  against 
the  former  owner,  and  against  a  purchaser  of  the  other  part :  Bridgman 
V.  Jennings,  1  Ld.  Raym.  734;  2  T.  R.  53;  4  Gwill.  1585.     But  the 

entry  by  a  deceased  person  in  his  book  of  the  receipt  of  rent  for 
f  *559]  particular  lands,  is  *not  evidence  for  a  party  claiming  under  the 

deceased,  to  show  that  the  lands  belonging  to  his  ancestor,  the 
entry  not  being  against  interest,  nor  good  as  tradition,  because  of  a  particu- 
lar fact:  Outramv.  Morewood,  5  T.  R.  123.  In  replevin,  letters  from 
m  third  party  are  inadmissible  to  affect  the  pit's  title :  Hal/ord  v.  BUlon, 
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4  Moo.  381.  The  general  rule  is,  that  what  a  man  writes  for  himself  can- 
not be  evidence  for  himself,  or  for  his  representative,  claiming  in  his  right 
and  place :  Glyn  v.  Bank  of  Englandy  2  Fes.  41 ;  but  the  entries  of  a 
deceased  incumbent  respecting  his  tithes  are  an  excepted  case  :  7  Ecutf 
290;  5  T.  R.  123;  4  Price,  171,  190,  218.  The  cases  in  this  respect 
have  even  gone  so  far  as  to  admit  entries  made  by  deceased  impropriators 
to  be  evidence  for  their  successors,  Bunb.  46,  ISO;  and,  in  a  question  ha- 
tween  the  impropriate  rector  and  vicar,  respecting  agistment-tithes,  the 
books  of  a  deceased  lessee  of  the  rectory,  stating  the  receipt  of  such  tithes, 
have  been  held  evidence  for  the  impropriator,  after  the  determination  of 
the  lease,  Tllingworth  v.  Leigh^  4  Gwill.  1618;  and,  on  the  other  hand, 
entries  by  the  steward  of  a  former  deceased  owner  of  the  estate,  containing 
an  account  of  payments  to  the  vicar,  in  lieu  of  tithes  of  particular  lands, 
have  been  admitted  as  evidence  for  a  succeeding  owner,  against  the  impro- 
priator :  fVoodnorth  v.  Ld.  Cobham,  2  GtoUL  653.  It  is  essential,  in 
such  cases,  that  the  rector  be  dead,  or  that  the  entry  be  of  so  old  a  date, 
that  the  death  may  be  presumed.  After  sixty-four  years,  Jones  v.  Wal- 
tacBj  3  Gwill.  847,  this  presumption  has  been  held  reasonable ;  within 
fifty,  Manby  v.  CurtiSj  1  Price,  225y  it  has  been  denied.  See  obaerva- 
tions  on  the  reception  of  this  evidence,  1  Ph.  Ev.  247,  and  the  cas6s  there 
cited. 

Writings  against  Interest.']  Entries  in  the  books  of  persons  deceased, 
against  their  own  interests,  as,  o^  the  receipt  of  money  on  account  of  another. 
Bam  V.  Babbingtony  4  T.  R.  515,  tA.,  669,  or  of  money  due  to  them- 
selves, 2  Str.  1129,  2  Burr.  1072,  10  Easty  118,  2  Price^  413,  437,  Doe 
V.  Robsouy  15  East,  33,  are  admissible  in  evidence  to  prove  the  fact  in 
consideration  of  which  the  money  is  said  to  have  been  received.  So,  en- 
tries by  a  deceased  steward,  of  money  received  by  him  from  different  per- 
sons, in  satisfaction  of  trespasses  committed  on  the  waste,  are  evidence  to 
show  the  right  of  soil  in  the  waste  was  in  hi^ master.  Under  whom  the  pit 
claimed,  4  7!  jR.  514;  and,  after  thirty  years,  such  entries  being  in  the 
proper  custody,  the  handwriting  of  the  steward  need  not  be  proved: 
ff^nne  v.  Tyrwhitty  A  B.  fy  A.  376.  So  are  the  rentals  of  a  deceased 
bailiff,  to  show  for  what  tenure  or  right  the  money  was  received  :  Har- 
pen  V.  Brooke,  3  Woodeson,  332.  A  bill  o^  lading,  signed  by  a  deceased 
master,  is  evidence  of  property  in  the  consignee,  even  in  trover  against  a 
third  person  :  Haddom  v.  Parry,  3  Taunt.  305.  A  memorandum  by  a 
deceased  man^-midwife,  stating  that  he  had  delivered  a  woman  of  a  child  on 
a  certain  day,  and  referring  to  his  ledger,  in  which  a  charge  for  his  atten- 
dance was  marked  as  paid,  has  been  received  to  prove  the  child's  qre,  it 
appearing  ^by  other  evidence  that  the  work  was  done :  Higham  v.  Nidg- 
way,  10  'East,  109;  Bullen  v.  Michell,  2  Price,  413.  A  receipt  for 
damages  in  an  action  was  allowed  as  evidence  of  its  event,  the  issue  being 
collateral,  and  the  judgment  undisputed  :  Lofft,  303.  An  estate  was  lim- 
ited  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  for  life,  re- 
mainder to  C.'s  son  in  tail,  with  power  for  the  tenants  for  life  to  srant 
leases,  reserving  their  ancient  rent ;  a  letter  addressed  to  B.,  deceased,  by 
one  likewise  deceased,  and  particularly  acquainted  with  the  estate,  pur- 
porting to  be  an  account  of  the  ancient  rents  at  that  time,  and  recognized  as 
such  by  B.,  and  preserved  by  the  successive  owners  of  the  estate,  waa  held 
to  be  evidence  of  the  ancient  reserved  rent  against  C,  and  against  the  deft 
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claimiDj;  under  him  :  Boe  v.  JRatoKngSj  7  Eastj  279,  290.  A  memoran' 
dum  signed  by  a  person  deceased,  who  had  held  a  copyhold  tenement,  and 
also  occupied  a  garden  adjoining,  stating  that  no  part  of  the  garden 
r^560l  belonged  to  the  copyhold,*  but  that  he  paid  rent  for  the  whole,  is 
evidence  for  the  pit  in  ejecJUnent  for  the  garden,  to  prove  it  no 
part  of  the  copyhold  :  Doe  v.  Jones,  1  Camp.  367. 

A  memorandum,  signed  by  many  deceased  copyholders  of  a  manor,  im- 
parting what  was  the  ^neral  right  of  common  in  each  copyholder,  tnd 
agreeing  to  restrict  it,  is  evidence  of  reputation,  even  against  other  copy- 
holders not  claiming  under  those  who  signed  it:  Chapman  v.  Cowlan,  IS 
Ea^tj  10.     Entries  made  by  a  deceased  collector  of  rates,  j^harging  himself 
with  the  receipt  of  money,  in  the  public  books  of  his  ofiSce,  are  admissible 
against  his  surety  to  prove  the  receipt:  Goss  v.  Wellington^  3  B.  fy  P. 
132.     So,  entries  in  the  books  of  the  land-tax  collector,  stating  A.  B.  to  be 
rated  for  a  particular  house,  and  his  payment  of  the  sum  rated,  are  evidence 
to  show  that  he  was  the  occupier  of  the  premises  at  that  time:  Doe  v.  Cart^ 
Wright,  I  B.  fy  M.  62.   Upon  the  same  principle,  entries  in  a  tradesman's 
book  by  a  deceased  shopman,  who  thereby  charges  himself,  are  admitted  as 
proof  of  the  delivery  of  goods,  or  of  other  matters  there  stated,  within  his 
oWn  knowledge:  Price  v.  Ld.  Torrington,  1  Salk.  285;  see,  also,  2  Ld. 
Bdym,  873;  2  Salk.  680;  Calvert  v.  ^rchb.  of  Cantb.  2  Esp.  Bep.  645. 
The  eatry  of  a  copy  of  a  license  in  a  merchant's  letter-book,  by  a  deceased 
clerk,  and  proved  to  be  in  the  usual  course  of  business,  has  been  admitted: 
Hagedom  v.  Price,  3  Camp.  319.     In  a  question,  whether  certain  goods 
bopeht  by  the  tleft  were  not  bought  in  trust  for  the  bankrupt,  the  assignees, 
bavmg  first  shown  that  there  was  no  entry  in  the  deft's  books  relating  to 
the  transaction,  produced  several  receipts  in  the  bankrupt's  possession  for  • 
the  payment  of  part  of  the  goods,  on  the  back  of  which  receipts  was  writ- 
ten, by  the  bankrupt's  bookkeeper,  deceased,  a  reference  to  a  certain  shop- 
book;  the  entry  in  this  shop-book  was  admitted,  to  prove,  not  only  the 
Cyment  of  that  part,  but  for  the  whole  of  the  goods:  B.  N:  P.  282.     A 
ok  kept  in  dub-room  of  the  pit's  tavern,  in  which  his  servants  made 
entpes^of  orders,  and  which  the  deft.,  a  member  of  the  club,  might  have 
inspected,  was  admitted  evidence  of  the  delivery,  upon  proof  the  servant's 
handwritioj^  without  accounting  for  their  absence,  as  tantamount  to  a  bill 
delivered  and  admitted:  Wiltzju  v.  ^damson,  -MSS.,  cited  1  Ph.  Ev, 
252.     The  entries  of  a  shopidan,  however,  Bo^m  liable  to  some  suspicion, 
as,  at  the  same  time  that  they  charge  themselves  with  the  receipt  of  an  arti- 
cle>  they  acquit  themselves  of  it  by  stating  a  delivery,  unlike  receivers,  who 
acknowledge  a  payment  against  their  own  interest:  see  1  PA.  Ev.  250.    If 
the  e^try  has  not  the  effect  to  impose  some  charge  on  the  servant,  it  is  inad- 
missible I  $s,  in  aa  action  for  the  hire  of  horses,  an  entry  by  the  pit's  ser- 
vant, since  dead,  stating  the  terms  of  the  agreement,  has  been  rejected  : 
Calvert  r.  Jlrchb.  ^*C.(int.,  6rE^p.  Bep.  646.    And,  to  prove  the  deli- 
very of  wine,  the  pit  produced  a  book  of  his  cooper,  deceased,  whose  name 
was  subscribed  to  several  articles,  but  it  was  denied  to  be  evidence:  Clark 
V.  Bedford,  B.  N.  P.  382.     It  must,  in  these  cases,  appear  that  the  shop- 
man is  dead;  proof  that  he  is  abroad,  and  not  likely  to  return,  is  insufficient; 
and,  if  th%  clerk  who  made  the  entry  be  living,  he  only  can  prove  it; 
Cooper  y.  Marsden,  1  Esp.  Bep.  1.   But  an  entry  made  in  the  shop-book 
Irjr  another,  which  witness  saw  soon  after  made,  and  it  corresponded  with 
the  ddivery  whiclx  witness  also  saw,  was  held  tantamount  to  an  entry  made 
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by  witness  himself:  Digbyy.  Stedman^  1  Esp.  Rep.  328.  When  the  clerk 
who  made  the  entry  is  dead,  proof  of  his  handwriting  will  not  make  such 
entry  evidence:  Lile  v.  Marshally  2  Esp.  Rep.  705;  Calvert  v;  Archh.  of 
Canib.,  2  Esp.  Rep.  (S46.  An  entry  by  a  tradesman,  stating  a  d/sbt  to  be 
due  by  himself  to  another,  is  good  evidence  of  the  debt,  as  made  against 
his  own  interest;  and,  therefore^  entries  by  a  bankrupt,  and  an  account 
signed  by  him,  proved  by  extrinsic  evidence  to  have  been  done  before  th^ 
act  of  bankruptcy,  are  evidence  of  the  petitioning  creditor's  debt,  in  aii 
action  by  the  assignees:  Waits  v.  Thorpe,  I  Camp.  860;  Hoare  v.  Cory- 
ton,  4  TauTht.  560. 
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I.   Actions  bt. 

FoBM  07  Rembdt  and  Plxadikos,  561. 

Precedents,  562. 

Evidence,  ib.  '  ' 

Form  oi*  Remedy.]    There  is  nothing  peculiar  to  distinguish  the  form 
of  remedy  by  an  heir  from  the  form  of  remedy  by  another  party. 

With  respect  to  when  the  heir  may  sue  on  a  contract,  on  a  covenant 
relating  to  the  realty,  as,  for  good  title,  the  action  should  be  brought  in  the 
name  of  the  heir,  2  Lev.  20 ;  and,  in  the  case  of  a  covenant  or  contract 
relating  to  and  running  widt  an  estate  in  land,  of  which  the  covenantee  was 
seized  in  fee,  the  heir,  though  not  named  in  tlie  covenant  with  the  lessor,  * 
should  sue  for  a  breach  of  the  covenant  after  the  death  of  the  lessor,  or 
which,  though  committed  before,  still  continues  to  his  prejudice:  2  Lev. 
92;  AM.  ^  S.  53,  188;  5  Taunt.  107;  see,  further,  1  Chit.  PL  13. 

With  respect  to  actions  ex  delicto,  the  heir  cannot  sue,  unless  the  tort 
was  committed  after  the  death  of  the  ancestor;  and  therefore  an  heir  cannot 
maintain  an  action  for  waste  committed  in  the  time  of  his  ancestor:  2  Sound. 
252,  a.  n.  7.  An  heir,  who  is  entitled  to  an  estate  j90ur  autre  vie,  as  sp^ 
cial  occupant,  may  recover  in  detinue  the  title-deeds  relating  to  the  estate: 
4  T.  R.  229, 231.  In  the  ease  of  land  and  other  real  property,  where  there 
10  no  constructive  possession  an  heir  cannot  maintain  trespass  before  entry: 
Plow.  142.    As  to  ejectment  by,  see  ante,  457. 

FoBM  OF  Pleadings.]  When  an  heir  sues  as  such  for  a  breach  of  cove- 
nant, the  pit's  derivative  tide  should  be  stated,  and  the  avermeht  of  itshould 
precede  the  statement  of  the  breach.  Thus,  when  an  section  is  brought  by 
the  heir  of  the  lessor,  the  death  of  his  ancestor,  and  the  descent  to  the  pit. 
as  heir,  is  shown:  2  Chit.  PL  571;  see  cases  there  eited.  In  an  action  on 
a  lease  by  an  heir,  as  such,  the  title  of  the  lessor  to  the  demisec^premisea 
must  be  shown,  in  order  that  it  may  appear  that  he  had  such  an.  estate  in  the 
reversion  as  might  be  legally  vested  in  the  pit  as  heir,  1  Saund.  i^33,  n.  2; 
and  this  even  where  the  estate  of  the  pit  is  derived  from  the  king  or  9  corpo- 
ration, ib.^  187,  n.  1;  and  such  inducement  is  traversable,  4  Moo.  303. 
Such  title  is  usually  shown  by  way  of  inducement,  preceding  the  statement 
of  the  lease;  as,  by  alleging  that  the  lessor  was  seized  of  the  premises  in  his 
demesne  as  of  a  fee,  2  Saund.  361^  416;  or,  when  the  esUte  demised  is 
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copyhold,  by-'showing  that  fact,  and  that  the  lessor  was  seized  at  the  will  of 
the  lord,' according  to  the  custom  of  the  manor:  7  7!  B.  538.  As  to  plead- 
ipg  a  title  by  descent  in  general,  see  2  Bl.  Com.  200, 240;  Com.  D.  Pleader y 
2  E.  1,  2;  2  Saund.  418/  As  to  pleading  a  descent  in  tail,  1  Saund.  %55\ 
the  like,  as  co-heirs,  ib.^  ibid.;  in  a  copyhold  estate,  4  Co.  22,  b.y  Fin.  Jib. 
Copyhold^  U.  b.  As  to  pleading  a  descent  to  the  king,  see  4  JUod.  355. 
It  may  be  pleaded  that  B.  is  heir  to  A.,  without  saying  either  that  A.  is 
dead,  or  had  no  son:  2  Saund.  305,  a.  n.  13;  2  Lutw.  1172.  It  must  be 
shown  how  the  pit.  is  heir,  whether  as  son  or  daughter,  grandsoq,  cousin^ 
&c.,  2  Saund.  45,  a.,  5  East,  272,  1  Salk.  355;  and  that  he  was  heir  to 
the  person  last  seized,  Co.  Lit.  11,  b.;  Vin.  M.  Heir,  L.  pi.  14,  15.  In 
pleading  title  as  heir  to  an  uncle,  he  must  show  how,  and  make  the  father 
a  medium;  viz.  that  the  inheritance  descended  to  him  ut  consanguineo  et 
hssredi;  viz.  sou  of  such  a  one,  who  is  brother  and  heir  to  the  uncle:  12 

Mod.  619.  And  so,  in  case  of  a  descent  from  the  grandfather^ 
r^562l  '^iz.  as  *son  and  heir  to  the  father,  who  was  son  and  heir  to  the 

grandfather:  ib.  But,  between  two  brothers,  a  descent  is  imm^- 
diaie,  and  title  may,  therefore,  be  made  by  one  brother,  or  his  representa- 
tives, to  or  through  another  brother,  without  mentioning  their  common 
father;  and  the  son  of  one  brother  may  claim  as  cousin  and  heir  to  the  son 
of  the  other  brother,  without  naming  the  grandfather.  T^Yixxsi  <^as  son  of 
Francis,  who  was  the  brother  of  John,  who  was  the  father  of  Matthew;** 
%  BL  Com.  226;  Vin.M.  Heir^  L.  1,/?/.  18,  ^c;  5  Easty  272.  As  to 
pleading  a  descent  to  nieces,  see  3  B.  6p  P.  453. 


Precedents. 

flTATCMKNT  THAT  ANCIflTOR  WAS  8KIZKD  TtX  FDE-BIICnX  OF  FRElimS. 

For  that  whereas  one  6.  H^  before  and  at  the  time  of  the  makinif  of  the  indenture  hereinafler 
mentioned,  was  seized  in  his  demesne  as  of  fee  (or^  if  the  seizin  be  of  incorporeal  hereditaments 
wdyy  omit  the  tuorde^  **'m  faig^  demesne  as  of  fee,**)  of  and  in  the  tenements,  with  the  appurtenances 
hereinafter  mentioned  to  have  been  demised,  to  wit,  at,  &c.  And,  being  so  seized  heretofore,  to 
wit,  on,  &.C.J  at,  &c^  by  a  certain  indenture  then  and  there  made  between  the  said  G.  H^  of  tha 
one  part,  and  the  said  deft,  of  the  other  part,  one  part,  <&c  fjf  the  action  be  on  a  lease,  here  set  out 
the  profert^  and  aU  necessary  parts  of  the  lease,  as  post,  **  Lease  ;*'  and  then  proceed  thus: J  And  the 
said  deft.^  being  so  possessed,  as  aforesaid,  and  the  said  £.  F.  being  so  seized  of  the  said  reTerszon, 
•s  aforesaid,  he,  the  said  £.  F.,  afterwards,  to  wit,  on,  d&c,  at,  dcc^  aforesaid,  died  so  seized  of  the 
said  reversion  of  and  in  the  said  demised  tenements,  with  the  appurtenances,  as  aforesaid.  Where- 
apon  and  whereby  the  said  reversion  of  and  in  the  said  tenements,  with  the  appurtenances,  then 
and  there  descended  and  came  to  the  said  pit  as  son  and  heir  of  the  said  £.  F.,  deceased,  and  there- 
bf  he,  Ifae  laid  pH,  then  and  there  became  and  was,  and  stiff  is,  seized  of  the  same  reversion  of  and 
in  die  ^aid  tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee. 


Evidence. 

As  to  proof  of  the  pit.  being  heir,  see  antCj  457.     The  evidence  of  the 
cause  of  action,  &c,  will  be  the  same  as  in  other  cases. 


11.  Actions  against. 

Form  of  Remedt.]    This  will  be  the  same  as  in  actions  against  other 
parties. 
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With  respect  to  the  liability  of  an  heir  to  be  sued  on  a  contract,  where 
the  contract  is  under  seal  or  of  record,  the  heir  of  the  party  contracting  is 
liable  to  an  action  for  the  breach  of  it,  when  expressly  named  in  the  contract, 
and  has  hgctl  assets  by  descent  from  the  obligor:  Bac.  M,  ^Reir^  F.  2 
Sound.  136;  Cam.  D.  Pleader^  2  E.2\  7  East,  128.  The  heir,  though 
not  expressly  named,  is  liable  to  an  action  for  a  breach  of  covenant  running 
with  the  land,'  and  committed  in  his  own  time :  ib.  If  there  be  a  de- 
visee (otherwise  than  for  the  payment  of  debts,  or  in  pursuance  of  a  mar- 
riage-contract, entered  into  before  marriage,)  he  may  he  sued  in  an  action 
of  debt  for  the  breach  of  a  contract  of  the  testator  under  seal,  or  of  re- 
cord; but  the  heir  must  be  joined  in  the  action:  1  Chit.  PL  42.  If 
there  be  several  heirs,  as  in  the  case  of  gavelkind  or  of  parceners,  they 
should  all  be  joined,  or  the  deft  may  plead  in  abatement,  and  the  devisee 
may  be  sued  with  the  heir  jointly,  at  law  as  well  as  in  equity  :  2  Sound.  7, 
n.  4.  An  heir  and  executor  cannot  be  joined,  but  he  may  be  sued  at  the 
same  time ;  and,  if  the  heir  be  also  executor,  separate  actions  may  be 
brought,  against  him  in  both  capacities  :  Com.  D.  Pleader y  2  E. 
3.  As  to  suing  the  devisee  *where  no  heir  can  be  discovered,  r*568l 
see  8  Eaatj  128, 133.  Assumpsit  lies  against,  an  l^ir  in  respect 
of  a  new  consideration,  where  there  has  been  a  new  contract  to  pay  a  debt,  or 
perform  a  contract  under  seal,  as  on  a  promise  by  an  heir,  having  assets  by 
descent,  to  pay  the  debt  of  his  ancestor  for  the  same  consideration  :  1  Leon. 
293 ;  2  Sound.  137,  b. 

There  is  no  remedy  at  law  against  an  heir  for  a  tort  committed  by  his  an- 
cestor :,scc  1  Chit  PL  77. 

Form  or  Pls apings. — Declaration.^  The  venue  in  an  action  against 
an  heir,  as  such,  when  expressly  named  in  the  speci^ty  or  contract,  appears 
to  be  transitory  :  Hob.  37 ;  Vin.  M.  Heir,  R.  2.  The  deft,  must  be  de- 
scribed as  heir ;  and,  in  the  old  precedents,  he  is  so  described  in  the  body  of 
the  declaration  as  well  as  in  the  commencement :  Ra>$t.  Ent.  172.  In  gen- 
eral, it  need  not  be  stated  how  to  become  heir,  whether  as  son,  grandson, 
&c.  that  matter  not  lying  peculiarly  in  the  pit's  knowledge,  2  Sound.  7,  n« 
4  ;  but,  where  the  lands  have  descended  from  the  obligor  to  another,  who 
has  died  seized,  and  from  him  to  the  deft,  the  descent  must  be  stated  spe- 
cially ;  as,  that  the  deft  is  the  heir  of  A.  (who  died  last  seized),  who  was 
th^  heir  of  the  obligor ;  and  so  it  must  be  where  there  have  been  several  inn  * 
termediate  descents  :  for,  if  the  declaration  be  asainst  the  deft,  as  heir  of  the 
obligor,  and  it  appear  in  evidence  on  the  plea  otriensper  descent  from  the 
obligor,  that  the  deft,  is  heir  of  the  heir  of  the  obligor,  it  is  a  fatii  varianife. 
Thus,  where  the  declaration  was  against  the  deft,  as  brother  and  heir  of  the 
obligor,  and  it  being  found,  on  the  issue  of  riens  per  descent  from  him,  that 
he  died  seized  in  fee,  leaving  a  son,  who  entered  and  died  seized  without  is- 
sue, leaving  the  deft,  his  uncle,  the  obligor's  brother,  his  hei^  at  law,  the 
court  gave  judgment  for  the  deft  ;  for  he  had  nothing  as  immediate  heir  to 
his  brother  by  his  nephew  :  Cro.  Car.  151,  Jenk's  case  ;  see  LiL  Ent. 
147.  So,  where,  in  debt  against  the  deft  as  heir  of  B.,  it  appeared  in  evi- 
dence, on  the  issue  of  riens  per  descent  irom  B.,  that  he  died  in  fee,  leav* 
ing  the  deft.,  his  daughter,  and  his  wife,  with  child  of  a  son,  who  was  af- 
terwards born  and  lived  an  hour  after  his  birth,  it  was  held  that  this  evidence 
did  not  support  the  issue ;  for  the  deft  had  nothing  from  the  father,  the  ob- 
ligor^ but  the  lands  came  to  her  by  descent,  as  heir  of  her  brother,  who  was 
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last  seized :  2  Sol.  Jib.  709,  pi.  63,  cited  Kellow  T.  Bowderif  3  Mod.  256. 
The  declaration  should  be  iii  the  debei  and  detinety  Com.  D.  Pleader^  2  E* 
2  ;  but  the  omission  of  the  debet  will  be  aided  by  verdict,  ib.  It  need  not 
be  averred  in  a  declaration  against  an  heir,  on  the  bond  of  his  ancestor,  thkt 
the  deft,  had  assets  by  descent,  Dy.  344,  b.  ;  but  it  must  be  shown  he  waj 
expressly  bound,  Com.  D.  Pleader j  2  E.2  ;  2  Saund,  134,  n.  It  does  not 
seem  to  be  necessary  to  state  the  date  or  substance  of  the  will,  or  that  tlie 
obligor  died  seized:  2  Chit.  PI.  469. 

Plea."}  In  an  action  asainst  an  heir,  the  deft  may  not  only  plead  any 
matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor,  but  may 
also  either  deny  me  character  in  which  he  is  sued,  or,  admitting  it,  he  may 
plead  that  he  has  nothing  by  descent  or  by  devise,  either  generally  or  spe- 
cially. Com.  D.  Pleader f  2.E.  3  ;  viz :  that  he  has  nothing  but  a  reversion 
after  an  estate  for  life  or  years,  tft.,  or  that  he  has  paid  debts  of  an  equd  or  4 
superior  degree  to  the  amount  of  the  assets  descended  or  devised,  or  that  he 
retains  the  assets  to  satisfy  his  own  debts  of  equal  or  superior  degree,  or 
debts  of  a  superior  degree  due  to  third  persons,  ib.  The  heir,  if  an  infant, 
may  also  pray  that  the  parol  may  demur  till  he  is  of  full  age  :  ib.  1  Chit. 
PL  431.  Deft  cannot  plead  assets  in  the  hands  of  the  executors  ;  for  it  is 
at  the  election  of  the  obligee  to  sue  either  the  heir  or  the  executors;  10  J7« 
7,  8y  b.  ;  1  ^nd.  7.  The  heir  must  plead  rientper  descent  when  be  has  no 
assets,  or  he  will  be  personally  liable  to  the  amount  of  th€  debt :  3  T.  S. 

685.  As  to  plea  of  retainer  by,  see  I  T.  S.  454.  A  plea  by 
r^564l  *deft.  that  he  claims  to  retain  a  certain  sum  for  money  paid  for 

repairs  (not  stating  them  to  be  necessary  repairs)  cannot  be  sup- 
ported :  Shetelworth  v.  Nevilhj  1  T.  R.  454,  Astopleaofrten^jo^roe- 
scent  prmter  a  term  for  life  or  years,  see  2  Saund.  7,  n.  4.  Though  the 
devisee  must  be  sued  jointly  with  the  heir,  he  should  plead  separately  : 
antCy  562.  As  to  pleas  in  general  by  heir,  see  2  Saund.  7,  n.  4 ;  Com. 
D.  Plcadery  2  E.  3. 

Replication.']  In  debt  against  an  heir,  on  the  bond  of  his  ancestor,  to  a 
plea  of  parol  demurrer,  the  pit.  may  deny  or  confess  the  plea  ;  and,  to  a 
plea  oiriensper  descent ^  the  pit  may  reply  either  that  the  deft  had  such 

^  assets  at  the  time  of  the  commencement  of  the  suit,  or  that  he  had  them  be- 
tween tl^t  time  and  the  death  of  his  ancestor.  Com.  D.  Pleader^  2  E.  4, 
3  fy\4  fy.  tf  M.  c.  14  ;  or,  i{  riens prseter  a  reversion  be  pleaded,  the  pit 

*^j»ay  take  Judgment,  &c.,  cum  acdderint.  Com.  D.  Pleader^  E.  4,  5.  In 
an  action  in  K.  B.,  if  the  deft,  had  not  assets  at  the  time  of  exhibiting  the 
bill,  but  had  them  when  the  writ  issued,  the  issuing  of  the  writ  should  be 
replied  specially :  see  ante^  S(il. 


Precedents. 

See  fbmiB  of  declarations  against,  in  general,  7  Went  Jndtx  ;  against  an  heir  on  the  bond  of 
his  ancestor,  3  CAst.  PL  468 ;  against  an  heir  and  devisee  of  obli^ror,  t6.  469,  5  Went  374;  see 
form  of  plea  of  parol  demurrer  by  an  infant  heir,  3  Chxt.  PI  973 ;  rten$  per  detcetU^  ib.;  see  form 
of  replication  to  parol  demurrer,  cooftsaing  the  plea^  i6. 1174 ;  to  rient  per  deeeent^  that  defl  had 
Baseto,i6. 
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£viDEKGE.]  Where  pit.  proceeds  against  an  heir  on  a  bond  on  which  he 
18  liable,  in  addition  to  proof  of  the  bond,  in  which  deft 's  liability  must  ap- 
pear as  a  party  therein  named,  the  pit  may  be  obliged  to  prove  the  deft. 
to  be  heir ;  which  proof  is  made  out  by  calling  a  witness  who  knew  the 
obligor  and  his  family,  and  that  the  deft  is  heir  at  law  ;  or  he  may  also  effect 
it  by  proving  that  deft,  was  in  possession  of  the  fee-simple  land  of  the 
obligor,  who  is  dead,  and  general  reputation  of  his  being  heir  at  law  :  see 
ante,  457. 

Where  the  deft,  pleads  riens  per  descent^  though  he  thereby  admits  the 
obligation,  yet  it  is  incumbent  on  the  pit.  to  prove  assets,  as  that  is  the  sub- 
stance of  the  issue  :  JB.  N.  P,  175  ;  6  Rep.  47,  a.  Proof  of  assets  in  the 
county  of  A.  will  support  an  allegation  of  assets  in,  the  county  of  B. ;  for  as- 
flets,  or  not,  is  the  substance  of  the  issue,  and  the  place  is  named  only  for 
conformity  :  ib.  The  deft  cannot  avail  himself  of  an  alienation  pending 
the  suit  to  support  his  plea  oi  reins  per  descent,  and  the  lands  so  aliened 
ivill  still  remain  charged,  I  Inst.  202,  a.b;  and  if,  upon  this  issue,  the  pit 
prove  that  lands  came  to  the  deft,  by  descent,  and  the  deft,  give  in  evidence 
a  conveyance  of  the  same  lands  by  himself  to  a  stranger,  before  action 
brought,  the  pit  may,  to  encounter  this  evidence,  prove  that  the  convey- 
ance was  fraudulent,  an^  therefore  void  by  statute :  13  EL  c.5;  5  Sep.  tiO, 
a. ;  ante,  528.  Upon  the  issue  o{  riens  per  descent,  the  heir  may  give  in 
evidenced  bond,  ^acknowledged  by  his  ancestor,  to  the  king,  and  an  extent 
thereon  to  the  amount  of  the  assets  descended  :  but  the  extent  only,  with- 
out the  production  of  the  bond,  or  examined  copy  thereof,  is  insufficient :  V 
Ld.  Raym.  734.  A  question  frequently  arises  on  this  issue,  whether  the 
deft,  takes  by  purchase  or  descent;  with  respect  to  which  the  general  rule 
is,  that,  though  the  ancestor  devise  the  estate  to  his  heir,  yet,  if  he  take  the 
same  estate  in  Quality  and  quantity  that  the  law  would  have  given  him,  the 
devise  is  a  nullity  and"  the  heir  is  seized  by  descent,  and  the  estate  as- 
sets in  his  hands:  2  Saund.  8,  d.  n.;  Reading  v.  Royston,  1 
*Salk.  242.  And  the  charging  the  estate  with  debts  tod  legacies  [[^5651 
makes  no  difference,  if  the  tenure  and  quality  of  the  estate  be  not 
altered :  Jlllam  v.  Heber,  Str.  1270;  B.  N.  P.  175;  see  S.  N.  P.  584. 
A  reversion  is  legal  assets,  but  an  equity  of  redemption  is  not:  Com.  D. 
Pleader,  2  E.  2,  ib.  Assets,  R.  B.  Barnes,  164»  3  A  4'  P.  643;  and,  in 
the  latter  case,  in  the  case  of  a  bond,  the  obligee  should  proceed  in  equity: 
2  Saund.  7,  n.  4.     As  to  what  are  assets  generally,  neetb.  • '  ^  . 


HIGHWAY. 
See"  Wat.  ^^ 


HIRE  OF  CHATTELS. 

Wh£rs  the  goods  have  been  lent  to  another/ to  be  kept  or  hired,  the  bai- 
lee, or  person  to  whom  they  have  been  delivered,  is  only  liable  where 
such  neglect  is  imputable  to  him  as  oceasions  the  loss,  and  is  not, bound  to 
use  more  than  an  ordinary  degree  of  care,  and  is  not  therefore  liable  for  lost 
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'  by  fire,&c.,  Jones  on^^ail^  86,  Coopers.  Burtonj  S  Camp.  4,  5,  notist 
and,  to  enable  the  jiit  ta  recover,  he  must  prove  that  there  was  gross  ne- 

?;Iect,  or  that  the  thing  lent  was  used  in  a  different  manner  fVom  the  purpose 
or  which  it  was  originally  hired.  And  it  has  been  held,  that  the  hirer  of  a 
chaise  and  horses  to  go  a  journey,  is  not  liable  for  an  injury  occasioned  by 
the  negligence  or  misconauct  of  the  postboy,  5  Esp.  Rep.  35;  but,  where 
one  lends  a  horse  to  go  one  journey,  and  the  party  to  whom  he  has  been 
lent  takes  him  another,  and  the  horse  is  lost  or  dies,  the  party  is  liable  to 
whom  he  was  lent:  Com.  Rep.  136.  Where  a  horse  is  let  to  a  person  for 
a  journey,  «and  received  an  injury,  the  Irirer  is  not  liable,  unless  the  owner 
4!aii  prove  positive  negligence:  Cooper  v.  Button^  3  Camp.  5,  notis;  but, 
if  the  horse  became  ill,  ahd  the  hirer,'  instead  of  employing  a  farrier,  admin- 
istered improper  medicindS  to  him,  and  he  died,  the  hirer  would  be  liable 
for  the  loss  of  him,  for  that  was  negligence  and  misconduct:  Dean  ▼. 
Theale,  ib.  4.     But  pit.  must  give  the  facts  in  evidence,  as,  in  the-  first 

{>lace,  he  must  prove  that  the  horse  was  o'verrldden,  not  kept  shod,  or  the 
ike;  and,  in  the  second,  prove  that  the  medicines  were  given  to  the  horse, 
and  that  the  hirer  administered  them  himself,  and  that  they  were  improper: 
1  Esp,  Rep.  50.  Where  a  person  takes  ready-furnished  lodgings,  and  his 
guests  or  servants,  while  they  are  under  the  authority  given  by  him,  damage 
nirniture,  by  the  omission  of  ordinary  care,  he  will  be  liable,  as  in  other 
cases,  4  T.  R.  319.  Where  immovable  property,  as  an  orchard,  a  garden, 
^r  a  farm,  is  let  by  parol,  with  no  other  stipulation  than  for  the  price  or 
rent,  the  lessee  is  bound  to  use  the  same  diligence  in  preserving  the  trees, 
plants,  or  implements,  that  every  prudent  person  would  use,  if  the  orchard, 
garden,  or  farm  were  his  own :  Rowley  v.  Walker^  5  71  R.  373 ;  Legh 
V.  Hemtty  4  Easty  154.  The  word  "  hired,"  of  itself,  implies  a  contract, 
and  would  cure  an  omission  of  the  contract  being  stated  to  have  been  at 
deft.'s  instance  and  request:  see  6  Taunt.  389;  2  T.  R.  30.  As  to  the 
common  count  for  use  and  hire,  see  ib:\  1  Com.  R.  116.  in  an  action  for 
the  use  and  hire  of  property,  the  contract  of  hire  should  be  proved  by  a 
party  present  at  its  making,  or  during  any  admission  of  deft,  if  any  price 
was  agreed  on,  the  same  should  be  proved  i  if  not,  the  value,  or  ordinary 
charge  of  the  hire,  should  be  proved. 


£*566]  Precedents. 


INDXSXTATU8  COUNT  TOR  TOK  USE  AND  HIRB  OF  CHATmA 

.  i  Hie  commeneement  is  as  ante,  139.)  For  tlko^  um  and  hire  of  divers  ctrriages,  chaises,  gigr^ 
horses,  mares,  and  geldings,  bridles,  saddles,  harness  {or,  **  of  certain  lighters,  and  other  res- 
eels,**  or,  **  of  certain  linen,  china,  housi^old  fomiture,"  according  to  the  fact,)  goods  and  chat- 
tels, by  the  said  pit,  before  that  time,  lei  to  hire,  and  delivered  to  ute  said  deft,  and  at  his  special 
'  instance,  &.C.,  and  by  the  said  deft,  under  and  by  virtus  of  .that  letting  to  hire,  before  then  had 
and  used;  and,  being  so  indebted  (conclusion  as  ante,  139.  The  commencement  of  ike  ^ntrnn 
meruit  is  as  ante,  139.)  Had,  before  that  time,  let  to  hire  and.' -delivered  to  him,  the  said  deft., 
divers  carriages,  Slc  {as  infint  cmtnt;)  and  that  the  said  deft,  onder  and  hf  virtue  of  the  said 
last-mentioned  letting  to  hire,' oefore  Uien  had  and  used  the  same,  he,  the  said  deft,  undertook, 
lie.   Csmdusmn  as  ante^  138.)         > 

See  precedent  against  the  hirer  of  a  horse  for  immoderate  riding,  &C.,  3  ChiL  PL  337;  against 
Hie  hirer  (^  housefiuold  ftmuture,  tft.,  339;  against  bailee,  having  care  cff  goods  Uiit  to  him,  ik, 
335^  fhf^yfgt^»W9^md  Labour:' 
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HORSES. 

As  to  the  sale  of,  see  "  Goods  Sold.^^  As  to  ifti  warranty  of,  «ee  postj 
«<  Warranty.^*  As  to  the  liability  of  hirer  of,  on/c,  565.  As  to  hone- 
racing;  and  the  statutes  relative  thereto,  see  ChiL  Cont.  240,  243,  4. 


Precedents, ' 

INDSBXTATUf  OOOMT  9iK  HORi^MXAT  AND  BTABUHG. 

( T%e  imnmeneem^mmi  U  ai  ^itfe,  139,  ifi9erting  the9e  wardi :)  For  hone-meat,  find,  gtaUiiif « 
«ftre,  tnd  attendance,  bj  tha  said  pit,  before  that  time,  found,  provided,  and  bestowed,  for,  in,  and 
about,  the  feeding  and  koeping  of  divers  horses,  mares,  and  grcldings,  of  and  for  the  said  deft, 
and  al  his  special  instance,  £c.;  and,  being  sd  indebted,  Sic  (Cmelusion  oa  onle,  139.  The 
fu^nivm  meruit  tkereon  w  oa  anU,  139,  inserting  aa  foUowe:)  Had,  before  that  time,  ibmi^,  {uo- 
vidfld,  and  bestowed,  other  horsc-meat,  food,  stabling,  care,  and  attendance,  for,  in,  and  about, 
the  feeding  and  keeping  of  divers  other  -liorses,  marcs,  and  gelding,  of  and  for  the  said  def^ 
he,  (he  said  deft,  undertook,  &ic.  {ConcltuUm  aa  ante^  139.    See  **DebtJ'*) 

THS  UKI  FOR  THE  AaiSTMEHT  0F  HOESli  AND  CATTLB,  ScC 

{TAe  eommeneement  i$  aa  ante^  139.)  For  the  agisting,  depasturing,  and  feeding,  of  diver* 
hormt,  mares,  geldings,  cows,  oxen,  sheep,  and  cattle,  by  the  said  pit.  before  that  time  agisted, 
depastured,  and  fed,  in  certain  pastures  of  him,  the  said  pit,  for  the  said  def^.,  and  at  his  special 
instance,  &c.;  and,  being  so  indebted,  &c.  {Conclude  aa  ante^  139.  The  quantum  meruit  ia  aa 
OMle,  139,  proceeding  ihua:)  Had  before  that  time  agisted,  depastured,  and  fed,  divers  other  horses, 
&4^  in  certain  other  paatures  of  him,  the  aaid  pit,  for  the  aaid  deft.,  ha,  the  said  defti  under- 
took*  dLC  (Conduaion  ia  aa  ante^  139.^ 
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I.    ACTIOlffS  BT. 

Pom  oy  BstfEDY,  and  whsn  thet  mat  sub^  567. 
Form  o>  P&eadinos^  569. 

PRXeEDENTS,    570. 
EVIDSHCE,   571. 

Form  ot  Remedy^  and  when  they  may  #ue.]    There  is  nothing  pecu- 
liar relating  to  the  form  of  remedy  for  injuries  to  a  husband  and  wile. 

Whenever  the  action  will  survive  to  the  wife,  she  must  be  joined  with 
the  husband,  Dunstan  v.  JBurwelly  1  tFils.  224 ;  and,  in  general,  where 
the  wife  is  the  meritorious  cause  of  action,  and  there  is  an  express  contract 
with  her,  she  may  be  joined  with  the  husband,  but  not  otherwise:  Sose  r. 
Bowler,  1 K  BL  108;  Mbot  v.  Blojield,  Cro.  J.  644;  Sumseyv.  George^ 
1  M.  fy  S.  180.  She  may  be  joined  in  the  case  of  a  note  or  bond  given  to 
her:  2  M,  ^  S.  393.  In  all  real  actions  for  the  lands  of  the  wife,  the  hus- 
band and  wife  must  join:  1  Bulst,  21;  OweUy  83;  Corn.  D.  Baron  and 
Fetnej  5.  So,  in  personal  actions  for  a  chose  in  action  due  to  the  wife  be- 
fore coverture,  1  BoL  347,  /.  53,  Owen,  82,  Cro.  EL  537;  as  debt  for  rent 
due  before  coverture,  upon  a  lease  for  years,  ib,  70Q,  or  upon  a  lease  for 
life,  1  Rol.  348,  /.  8,  or  upon  a  lease  at  will,  Co.  Lit.  65,  b.,  th«y  nin^ 
join.  So,  in  assumpsit,  upon  a  pronlise  to  the  wife  before  coverture,  1  SiA 
2Sf  or  for  the  labour  of  Uie  wile,  dum  sola,  they  myst  join.     Also,  in  an 
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avowry  for  rent  due  before  coverture,  upon  a  lease  for  life  or  years,  they 
must  join:  1  jRol.  348W.  8,  347,  /.  50.  In  respect  of' a  contract  made  to 
the  wife,  whilst  sole,  ^the  party  thereto,  after  the  marriage,  give  a  bond 
to  the  husband  and  wife,  or,  in  respect  of  some  new  consideration,  as  for- 
bearance, &c.,  make  a  parol  promise  to  the  husband  and  wife,  they  may 
join,  or  the  husband  may  sue  alone  on  such  new  contract,  1  Chii.'TL  19, 

1  M.fy  S.  180,  4  T.  R.  616;  and,  if  such  bond  or  promise  were  made  to 
the  husband  alone,  he  alone  should  sue  thereon,  ib.;  or  he  should  join  with 
the  wife  on  the  original  contract,  in  cases  where  it  is  not  merged  by  a  higher 
security:  ib.  All  chattels  personal  of  the  wife,  in  possessioUyBrej  by  mar- 
riage, absolutely  given  to  the  husband;  and,  for  the  recovery  of  them,  he 
may  sue  alone:  3  T.  B.  631;  Co.  Lit.  351,  b.  The  wife  cannot  be  joined 
in  an  action  upon  any  contract  made  with  her  during  coverture,  2  W.  J3l.  R. 
12S9,  Cro.  J.J  644,  2  W.  Bl.  B.  1237,  B.  ^  M.  102;  unless  in  some  cases, 
where  she  can  be  considered  as  the  meritorious  cause  of  action,  as  in  the 
case  of  a  bond,  or  other  contract  under  seal,  or  note  made  to  her,  1  Sir, 
230,  4  r.  A  616, 1  Wih.  224,  2  M.  fy  ».  393;  or,  in  the  case  of  her  per- 
sonal  labour,  and  on  an  express  promise  made  to  her:  2  M.  fy  S.  393,  396; 
4  7!  A  616;  Cro.  EL  61.  For  rent,  or  cause  of  action,  accruing  during 
the  marriage,  on  a  lease  or  demise,  or  other  contract  relating  to  the  land,  or 
other  real  property  of  the  wife,  whether  such  contract  were  made  before  or 
during  coverture,  the  husband  and  wife  may  join,  or  he  may  sue  alone:  4 
T.  B.  617 ;  Str.  230;  1  fVils.  224;  Bro.  M.  Bar.  fy  F.  PI.  25;  Com. 
D.  B.  fy  F.  X.  Y.  Where  a  feme  cover te  sues  as  executor  or  administra- 
tor, the  husband  must  be  joined  with  her  in  such  action:  Com.  D.  Bar.  ^ 
FemCf  V.     The  wife  can  in  no  case  sue  alone,  unless  she  be  divorced  a 

vinculo  matrimonii^  3  i?.  ^  C  291;  or  the  husband  be  civili- 
r*588l  ter  •mortuus:  4  T.  B.  361;  Co.  Lit.  132;  2  B.  ^  P.  105;  4 
>  Esp.  Bep.  27;  9  Easty  472;  11 1*.  301. 

On  the  death  of  the  husband,  the  wife  is  entided  to  sue  for  all  chattels 
real,  and  choses  in  action,  which  her  husband  had  in  her  right,  and  which 
he  did  not  reduce  into  possession  in  his  lifetime:  see  1  Roll.  M.  350;  Co. 
Lit.  351.  Com.  D.  B.  ^  F.  F.  1.;  2  W.  Bl.  B.  1239;  2  P.    Wms.  496; 

2  M.fy  S.  396-7.     She  is  also  entitled  to  su6  on  all  rights  of  action  in 
autre  droit j  as  executrix,  &c.:  4  7.  i?.  616;  Cro.  El.  114. 

In  actions  ex  delicto,  for  injuries  to  the  wife  or  her  property  before 
marriage,  when  the  cause  of  action  would  survive  to  the  wife,  Cro.  Car. 
419,  as  in  trover,  upon  a  conversion  of  the  goods  of  the  wife  before  mar- 
riage, they  must  join :  Com.  D.  B.  ^  F.  V.\  10  Mod.  25.  So,  in  tres- 
pass, for  an  injury  done  to  the  property  of  the  wife,  dum  sola,  they  must 
join:  3  T.  B.  627.  But,  in  trover,  where  the  goods  were  lost  before  mar- 
riage, and  the  conversion  was  after,  the  husband  and  wife  may  join,  1  Sid. 
172,  1  Pent.  261,  2  Lev.  107  ;  or  the  husband  may  sue  alone:  per  Hale, 
1  Fent.  261;  2  Lev.  107;  1  Sid.  172.  So,  ia  rescous  of  distress  for  a 
rent-charge  due  before  coverture,  the  husband  alone  may  sue,  for  it  is  a 
wrong  to  him,  or  the  husband  and  wife  may  join:  Cro.  El.  459;  Moo. 
422.  Where  the  cause  of  action  arises  during  coverture,  it  is  very  dear^ 
that  for  injuries  to  the  husband  or  his  property,  they  cannot  in  general  joia 
in  the  action,  3  Bl.  C.  143,  2  Ld.  Eaym.  1208,  Bep.  T.  Hard.  119,  » 
Sgund.  47;  but  for  any  injury  to  the  person  of  the  wife  during  coverture, 
•an  action  tnay  be  brought  oy  both,  for  her  personal  suffering  or  injury,  and 
she  cannot  sue  alone^  11  East^  301,  9  East^  471,  1  Sid.  346,  386,  2  Ld. 
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Saym.  1208 ;  but  when  she  joins  in  the  action,  do  injury  peculiar  to  the 
husband  can  be  joined,  as  for  expenses  in  cure^  &c.,  or  for  her  loss  of  socie- 
ty, &c.:  1  Saik.  119;  Cro.  J.  501,  538;  1  Sid.  346.  In  real  actions  for 
the  recovery  of  the  wife's  land,  and  in  a  writ  of  waste  thereto,  both  must 
be  joined:  Com.  D.  B.  (f  F.  V.;  1  JSulst.  21.  But  when  the  action  is 
merely  for  the  recovery  of  damages  to  the  land,  or  other  real  property  of 
the  wife,  during  coverture,  the  husband  maj/  sue  alotfe,  or  both  may  sue ; 
as,  in  trespass  for  cutting  down  trees  belonging  to  the  wife  during  cover- 
ture, the  husband  and  wife  may  join,  1  Sol.  348,  /•  18;  or  the  husband 
may  sue  alone  :  2  Vent.  195.  So,  in  an  action  for  forcible  entry  upon,  or 
detainer  of  the  wife's  land  during  coverture,  the  husband  and  wife  may 
join,  1  Sol.  348,  /.  20.  Mod.  5;  or  the  husband  may  sue  alone :  1  SoL 
347,  /.  27,  28.  So,  an  action  on  the  case  against  a  lessee  for  years,  for 
burning  his  house,  where  the  husband  has  it  for  the  life  of  his  wife,  may 
be  by  the  husband  alone,  Cro.  El.  461-2,  or  by  the  husband  and  wife. 
So,  in  an  action  on  the  case  for  stopping  a  way  to  the  wife's  land,  they 
may  join,  ib.  419;  or  the  husband  may  sue  alone.  So,  tm  inclosing  land 
of  which  the  wife  has  common,  2  Bulst.  14,  or  for  not  grinding  at  the 
wife's  mill,  1  Wils.  224  j  they  may  join,  or  the  husband  may  sue  alone. 
So,  in  debt  on  stat.  2  Ed.  6.  c.  13,  for  not  setting  out^ithes  which  the  hus- 
band has  in  right  of  his  wife,  they  may  join,  Cro.  EL  608,  613,  1  Jac. 
325,  MocL  912;  or  the  husband  may  sue  alone:  Jenk.  1  Str.  229.  In  de- 
tinue of  charters  of  the  wife'ft  inheritance,  husband  and  wife  may  ioin,  1 
SoL  847,  /•  49;  or  the  husband,  it  should  seem,  may  sue  alone;  and  so  in 
trespass,  ib. 

m 

On  the  death  of  the  wife,  the  husband  may  sue  for  any  injury  to  the 
wife's  land  during  the  coverture.  Com.  D.  Bar.  fy  F.  Z. ;  but,  for  an  in- 
jury by  the  mere  personal  sufferings  of  the  wife,  he  cannot,  on  her  death 
«ue :  Freem.  225;  Yelv.  89.  On  the  death  of  the  husband,  any  action  for 
a  tort  committed  to  her  or  her  property  before  marriage,  or  to  her  person, 
or  rca/ property,  during  marriage,  may  be  in  her  name:  S.  T.  H.  398-9; 
Palm.  313;  Com.  D.  B.  if  F.  2,  a.  A.  feme  coverte  executrix 
or  adminutratrix*  ought  to  be  joined  with  her  husband  in  an  [|*569"] 
action  for  an  injury  to  the  deceased's  estate  :  Salk.  114;  Bro.  B. 
4-  F.  pi  85. 

In  an  action  on  a  contract  by  the  husband  only,  and  when  the  wife 
should  have  been  joined  in  the  action,  the  objection  should  be  pleaded  in 
abatement,  and  not  in  bar,  though  the  husband  might  sustain  a  writ  of  error, 
3  T.  S.  631;  and,  where  she  marries  pending  the  suit,  her  coverture  must 
be  pleaded  on  the  first  occasion,  or  it  will  not  be  admitted  in  evidence: 
Morgan  v.  Painter,  6  T.  S.  265.  But,  when  a  feme  improperly  sues 
alone,  without  having  any  legal  ri^ht  of  action,  she  will  be  nonsuited,  Cun- 
dellv.  Shaw  J  4  T.ll.  361;  and  it  will  be  a  ground  of  demurrer,  where 
she  improperly  joins  in  an  action  with  her  husband,  who  ought  to  sue  alone, 
1  Salk.  114,  or  the  judgment  will  be  arrested,  Cro.  J.  644,  or  reversed  on 
a  writ  of  error :  2  n.  Si.  S.  1236.  Where  the  husband  sues  alone  when 
the  wife  ought  to  be  joined,  either  in  her  own  right  or  in  autre  droit,  he 
^11  be  nonsuited,  1  Salk.  282;  and,  where  it  appears  on  the  record,  it  will 
be  fatal  on  demurrer,  in  arrest  of  judgment,  or  on  error:  1  Str.  229.  The 
mistakes  as  to  joinder  of  husband  and  wife  in  actions  for  tort^  are  nearly 
similar  to  those  on  contracts.    Where  the  wife  is  improperly  joined  in  the 
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action,  Imd  the  objection  appears  from  the  declaration,  it  will  be  ground  of 
demurrer,  arrest  of  judgment,  or  writ  of  error,  I  Salk.  119;  though  after 
verdict,  the  mistake  may  be  aided  by  intendment :  1  Chit.  PL  634.  If 
the  husband  sue  alone  where  the  wife  ought  to  join,  either  in  her  own  right 
or  in  autre  droits  he  will  be  nonsuited;  for,  though  in  general  the  nonjoin- 
der of  pits,  in  an  action  for  a  tort  can  only  be  pleaded  in  abatement,  1  6hii. 
PL  64,  this,  however,  occurs  where  the  party  suine  had  a  legal  interest 
in  his  own  right  in  the  property  affected;  but  &e  husband,  in  the  case  of  a 
battery  of  his  wife,  has  received  no  personal  injury,  unless  a  loss  of  her 
society,  or  expense  incurred:  1  Chit.  PL  ^5. 

FoBM  oy  Pleadings.  ]  When  the  wife  is  a  co-pit  in  an  action  ex  contract 
iu,  no  causeof  action  can  be  included,  unless  it  be  founded  on  a  contract  with 
the  wife  before  marriage,  or  she  be  the  meritorious  cause  of  action;  and  her 
interest  must  be  expressly  stated  in  every  count;  1  Chit.  PL  183;  2  IV. 
BL  R.  1236.  And,  in  an  action  in  form  ex  delicto,  for  a  personal  injury, 
if  the  wife  be  ^ined,  the  declaration  must  proceed  only  for  torts  to  her 
husband,  and  not  for  such  wrongs  as  only  affect  the  husband:  ib.  And  for 
torts  to  the  person,  or  personal  property,  if  she  be  joined,  the  nature  of  her 
interest  therein  must  be  expressly  stated:  1  Chit.  PL  184.  And  an  action 
on  the  case  cannot  be  supported  against  the  husband  and  wife,  for  words 
spoken  by  both:  t6.,  Bae.  jUk  Actions,  C. ;  2  fFils.  227.  And,  in  an  ac- 
tion against  husband  and  wife,  on  her  contract  before  her  marriage,  a  count 
on  a  promise  by  the  wife,  or  of  the  husband  and  wife  after  the  marriage,  to 
pay  the  debt,  is  bad,  and  cannot  be  joined:  ib.;  I  Taunt.  212;  Palm. 
31 3.  As  to  the  language  of  the  breach  in  an  action  of  assumpsit,  see  3  fVils. 
308;  1  Ld.  Baym,  284,  1  Fent.  109.  In  a  case  of  a  note  or  bond  payable 
to  the  wife,  it  would  sufficiently  appear  from  the  instrument  itself,  without 
further  averment  in  the  declaration,  that  she  had  a  peculiar  interest:  2  fV.  BL  - 
R.  1236;  1  H.  BL  106;  2  M.  if  S.  396.  In  an  action  by  the  husband  only» 
on  a  note  payable  to  the  wife,  he  may  allege  it  to  have  been  payable  to  him:  4 
Moo.  71-2.  In  a  declaration  by  husband  and  wife,  concluding  to  the  damagie 
of  both  is  proper:  Com.  D.  Pleader,  2a\. 

In  an  action  by  husband  and  wife,  the  plea  of  the  general  issue  adipits 
the  marriage:  B.  N.  P.  20;  Com.  D.  M.  E.  6:  Archb.  PL  ^  Ev.  274. 
As  to  the  mode  of  taking  advantage  of  a  misjoinder  or  nonjoinder,  see 
9Ufra. 


(]*570]  Precedents. 


jnOCLARATIOir  BT  HUSBAND  AND  WXFE  VOB  WOKS,  &C^  Bt  TBI  RMS  B0ORJC  IfAMLUOX. 

{Venut)  (to  wit)  A.  B.,  and  C^  his  wife,  complain  of  E.  F.,  bein^,  ^c,  for  that  whereas  tb» 
said  defl,  whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on,  &c.  (tonu  day  before  the  mmr- 
riage^)  bt,  A;c.,  was  indebted  to  the  said  C.  in  the  sum  of  J&— ,  of  lawful,  &c^  for  the  work 
ftM  labour  of  the  said  C,  by  her,  the  said  C,  before  that  time  done,  dec,  for  the  said  deft,  and 
at  his  special  instanoe,  Soc  {or  a§  the  cauoe  of  action  may  be;^  and,  being  so  indebted,  he,  th» 
said  deft  in  oonsidcration  thereof,  afterwards,  and  whilst  the  said  C.  was  sole  and  unmarried,  to 
wit,  on,  &c^  aforesaid,  at,  &.c^  aforesaid,  undertook,  &.C.,  the  said  C.  to  pay  her  the  said  sum  of 
money,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested.  f7%e  quanium  meruit 
thereon  io  a$  foU§tD$:J  And  whereas,  alsov  afterwards,  and  whilst  the  said  C  was  sole  and  u»- 
mvnried,  to  wit,  on,  &.C.,  aforesaid,  at,  &c,  aforoaaid,  in  consideration  that  the  said  C^  at  th» 
Qte  special  instance,  Slc,  had  before  that  time  done,  Alc.  he,  the  said  deft,  undertook,  Slc,  the 
eaid  C.  to  pay  her  so  much  money  as  she,  Slc,  And  the  said  A.  B.,  and  C^  his  wife,  aver  that 
Dto  aaklCn  whilst  the  wis  sole  aiidimnHtfxied,tlier«lbre  reaMBably  dtscrredto  haYe»4Lo.,wlMf«- 
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vC  ^Oi  (Add  tkit  afhif  etmnwn  eounU,  and  the  aeeount  Hatid  with  ih§feme  before  marriage. 
Yet  the  saiddefl,  not  regardingr,  &c.,  but  contrivingr,  &,c^  to  deceive  and  defraud  the  said  C,  whilst 
she  was  sole  and  unmarried,  and  the  said  A.  B^  and  C.,  his  wife,  since  their  intermarriage,  in 
this  behalf,  hath  not  as  yet  paid  the  said  sums  of  money,  or  any  part  thereof,  to  the  said  C,  whilst 
•he  was  sole  and  unmarried,  or  to  the  said  A.  B.,  and  C.,  his  wife,  or  either  of  them,  since  their 
Biitftrmarna^  (although  often  requested  so  to  do^)  but  be  to  do  this  hath  hitherto  wholly  refused, 
«nd  stiil  doUi  refuse,  to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  B.  and  (X^his  wife,  to 
the  damage  of  the  said  A.  B..  and  Chis  wife,  of  JC-s  and  therefore  they  bring  ^their  suit,  ^ 
Pledges,  ocCi, 

BY  HVOBAND  AND  WIFE,  V0»  ▲  BATTKRT  OF  WIfS. 

For  that  the  said  deft^  on  &c.,  with  force  and  arms,  dtc^  assaulted  tlie  said  C^  then  and  still 
being  the  wife  of  the  said  A.  B^  to  wit,  at  &c.,  and  then  and  there  beat,  btuised,  and  ill-treated 
her,  and  other  wrongs  to  the  said  C.  then  and  there  did,  against  the  peace  of  our  said  lord  the 
Jdn^,  and  to  the  damage  of  tiie  said  A.  B.,  and  C^  his  wile,  of  £---;  and  therefore  they  may  bring 
Cbeir  suit,  dto.   Pledges,  4cc. 

BY  HtrSBAND  ALONE  fOR  THE  BATTEBT  OF  HIS  WIFE,  per  qUOd,  &C. 

For  that  the  said  deft,  &c.,  with  force  and  arms,  6lc^  made  an  assault  on  C,  then  and  stiD 
being  the  wife  of  the  said  pit,  to  wit,  at,  ^c^  and  then  and  there  beat,  bruised,  and  ill-treated  her, 
•o  that  she,  the  said  C^  by  means  of  the  premises,  then  an^  there  became  and  was  sick,  smv, 
lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  for  the 

space  of weeks  then  next  following;  whereby  he,  the  said  plt^  during  all  that  time,  lost  and 

was  deprived  of  all  the  comlbrt,  benefit,  and  assistance,  of  the  said  C^  bis  said  wife,  in  his  do- 
mestic  affairs,  which  he  might  and  otherwise  would  have  had ;  but  thereby,  also,  he,  the  said 
plt^  was  then  and  there  for^  and  obliged  to  pay,  lay  out,  and  expend,  and  hath  neeessarily 
paid,  laid  out,  and  expended,  divers  sums  of  money,  iu  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  jC — ,  in  and  about  the  endeavouring  to  heal  and  cure  the  said  (X,  his  said 
wife,  of  the  sickness,  soreness,  lameness,  aqd  disorder,  aforesaid,  occasioned  as  afbresaid,  to  wit, 
at,  Slc  aforesaid,  and  other  wrongs  to  the  said  pit  tiien  and  there  did,  against  the  peace  of  our 
said  k»rd  the  king,  and  to  the  damage  of  the  said  pit  of  i? — ;  and  thererare  he  brings  his  suit, 
Slc.    Pledges,  he. 

See  fhrms  of  declarations  by  husband  and  wile,  executrix,  8ce.  2  Chit.  Ff.  105,  lid ;* by  hns^ 
buMi  only,  on  note  to  wife  whilst  cotert,  &c  t^.  136, 163;  debt  by,  on  bond  to  feme  before  cover- 
ture,  ib^  464;  covenant  relating  to,  on  acpiiration^eed,  t6.,  526 ;  by  heir  against  executor  of  hue. 
band,  for  not  levying  a  fine,  t6,  543 ;  see  title  of  estate  in  fee  in  right  of  wife  pleaded,  ib^  56], 
564, 570, 573, 58 1 ;  declaration  by  husband  for  erim.  con.  ante  395 ;  for  injury  to  wi&,  by  upset- 
ting of  coMfa,  2  Chit.  Fi.  712 


Evidence.*  [*57l3 

The  eridence  in  aotioiM  by  husband  and  wife  will,  for  the  most  part,  be 
the  flame  as  in  other  cases,  except  in  proving  the  circumstances  stated  in  the 
declaratioDy  which  entitle  the  wife  to  join  in  the  action;  as  to  which,  see 
antCy  566.  As  we  hare  seen,  if  the  husband  sue  alone,  on  a  contract  made 
by  the  wife  before  coverture,  he  will  be  nonsuited,  whether  the  breach  be 
before  or  idfter  coverture:  ante,  568^  JBac.  M.  JB.  t;  F.  K.;  SalJL  282;  1 
M.  Sf  S.  180. 

Proof  of  Marriage  A  In  an  action  by  husband  and  wife,  if  the  marriage 
is  not  specially  denied  by  the  plea,  it  is  admitted:  B.  N.  P.  20;  ^rchb.  PL 
^  Ev.  274.  If  it  is  specially  denied,  pit  must  prove  it,  and  this  strictly 
so^  in  an  action  for  crzm.  ton.,  as  ante,  396;  but,  in  other  c^seSy  prima- 
facie  evidence,  by  reputation  or  otherwise,  will,  in  general,  suffice;  antef 
9;  1  tF.  BL  367;  Pea.  Sep.  233;  B.  N.  P.  114.  And  it  may  be  as 
well  here  to  observe,  that  even  the  declarations  of  a  deceased  person,  as 
to  the  Jact  of  his  own  maniage,  are  evidence:  B.  N.  P.  112;  Rex  v.  Bhm^ 
Iqf^  6  7.  ie.  330. 
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As  to  the  admissibility  in  eyidence  of  admissions  by  the  wife^  see  ante, 
54,  56. 

CoMF£T£NCT  OF  WITNESSES;]  The  wife  cannot  be  a  witness  against  her 
husband;  and  a  wife  cannot  be  examined  against  her  husband,  eren  with  his 
consent,  *t  Hale,  P.  C.  47,  nor  can  a  widow  be  asked  to  disclose  conversa- 
tions between  herself  and  her  late  husband  j  Doker  v.  Hunter^  R,  fy  JML 
198.  The  admission  of  the  wife,  however,  of  a  debt  contracted  as  agent 
for  the  husband,  has  been  held  admissible;  Clifford  v.  Burton,  1  Bing, 
200}  ante,  i54,  574.  Thus,  in  an  action  for  goods  sold  and  delivered^  a 
Woman  is  competent  to  prove  that  they  were  sold,  not  on  the  credit  of  the 
deft,  but  of  her  husband:  Williams  v.  Johnson,  1  Str.  504;  antCy 
^^•^g^nt.^^  Whether  a  woman  who  has  cohabited  with  a  man  as  his  wife, 
is  thereby  rendered  a  competent  witness,  seems  subject  to  some  doubt: 
Campbell  y,  Ttvemlow^.  iPrice,  81,  83;  2  Stark.  Ev.  711. 


IL  Actions  against. 

Form  of  Remedt,  and  when  thet  mat  be  sued,  571. 
Form  of  Pleadings,  573. 
Precedents,  ib. 
Evidence,  574. 


Form  of  Remedy,  and  when  they  may  be  sued."]  There  is  nothing 
peculiar  relating  to  the  form  of  remedy  for  injuries  committed  by  husband 
and  wife.  In  a  case  where  ayeme  covert e,  without  her  husband's  authority, 
contracted  with  a  servant  by  deed,  it  was  held  the  servant  might  bring 
assumpsit  against  the  husband:  1  Saund.  210,  n.  1;  Hard.  71. 

In  actions  on  contracts,  a  married  woman  cannot  be  sued  alone  at  law. 
Beard  v.  Webb,  2  B.  ^  P.  105,  Com.  D.  Plead.  2,  a.  1,  3  Camp.  123; 
and  never  on  a  mere  personal  contract  made  during  coverture,  ib.,  8  T.  S. 
545,  though  she  live  apart  from  her  husband,  or  have  a  separate  maintenance 
secured  to  her  by  deed,  ib.;  or  though,  after  the  death  of  the  husband,  she 
expressly  promises  to  perform  it,  1  Str.  94;  and  they  cannot  be  joined  on  a 
promise  by  both  husband  and  wife,  as  her  promise  is  void:  Palm. 
r*57JBl  313;  1  Taunt.  212.  When  ti/eme  sole,  who  has  entered  *into 
a  contract,  marries,  the  action  must,  in  general,  be  brought  jointly 
against  the  husband  and  wife,  though  they  state  an  account,  and  expressly 
promise  to  pay  the  debt  or  perform  the  contract:  7  T.  R.  348.  And  he 
cannot  be  sued  alone,  even  upon  an  express  subsequent  promise  by  himself, 
unless  there  be  some  new  consideration  for  the  same  accruing  to  him,  or 
causing  an  inconvenience  or  delay  to  the  creditor:  ib.;  3  P.  Wms.  409; 
•Sleyn,  72.  And,  where  the  wife  was  a  yearly  tenant  before  marriage,  at 
a  rent  payable  quarterly,  and  she  married  before  a  quarter's  rent  became 
payable,  it  was  held  that,  in  an  action  to  recover  the  quarter's  rent,  the  wife 
should  be  joined:  Richardson  v.  Hull,  I  B.  ^  B.  50.  Covenant  on  the 
warranty  m  a  fine^  or  on  a  covenant  running  with  the  land  of  the  wife, 
demised  by  her  during  the  coverture,  may  be  supported  against  her:  8 
Saund.  180,  n.  9.  And  it  is  said  that,  upon  a  lease  to  the  husband  and 
wife  for  her  benefit,  the  action  may  be  against  both:  1  Roll.  M.  348,  850. 
Real  actions  must  be  brought  against  husband  and  wife,  when  the  husband 
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20  seized  in  ri^ht  of  his  wife,  Jh.  D.  /.  5,  c,  4,  « .  1 ;  or  when  he  is  seized 
jointly  with  his  wife  by  purchase  before  or  after  marriage:  t  J.  A  wife  may 
De  sued  alone  where  the  husband  is  civiliter  mortuusy  or  in  exile,  1  T.  K. 
8;  or  have  abjured  the  realm,  or  have  been  transported,  ib,;  or  if  he  be  an 
alienenemy  out  of  the^ realm,  1  B,  tfP.  357;  or  if  theyhaye  been  divorced: 
Cro.  El.  359.  Where  the  husband  leaves  the  kingdom  voluntarily,  the 
wife  may  be  sued  alone,  upon  a  contract  made  by  her  during  that  time,  1 
JB.  4*  -P-  358,  n.  /.;  but  a  woman,  an  alien  by  birth,  and  the  wife  of  an 
alien,  cannot  be  sued  as  a  feme  sole,  if  her  husband  has  lived  with  her  in 
tJiis  country,  notwithstanding  he  has  left  her  here,  and  entered  into  the  ser- 
vice of  a  foreign  state:  3  Camp.  123.  By  the  custom  of  Lo(idon,  a  feme 
eoverte,  being  zfeme  sole  trader,  may  sue  and  be  sued  in  the  city  eoirta  as 
%.feme  aokj  with  reference  to  her  transanctions  in  London:  Bac  M,  B, 
^  F,  M.;  but  even  there,  as  well  as  in  the  courts  at  Westminster,  the 
husband  must  be  made  a  party,  for  conformity:  4  T*  R-  361;  2  B,  ^  P.  93. 

Where  there  is  a  cause  of  action  against  a  wife,  as  executrix  or  adminis- 
tratrix, the  husband  must  be  joined ;  but,  in  cases  where  an  executor  may 
be  charged  in  his  own  rieht,  the  action  lies  against  the  husband  alone.  Thu^, 
debt  lies  for  rent  upon  a  lease,  which  the  wife  has  as  executrix  or  administra* 
trix:   77L  Ent  117. 

On  the  death  of  the  husband,  the  wife  is  liable  on  all  Aer  contracts  made 
before  her  marriage  :  Mitchinson  v.  Hewson,  7  T.  R.  350;  Woodman  v. 
Chapman^  I  Camp.  189;  Com.  D.  B.  fy  F.  2,  C.  Though,  if  the  hus- 
band had  been  a  bankrupt  during  the  marriage,  his  certificate  frees  her  lia- 
bility, if  the  debt  could  have  been  proved  under  it :  I  P.  Wms.  249.  The 
moral  obligation  that  a  woman  is  under  to  pay  her  debts  is  a  su£5cient  consi- 
deration to  support  an  express  promise  by  her  after  her  husband's  death  :  5 
Taunt.  36.  On  the  death  of  the  wife,  the  husband  is  not  liable  to  be  sued, 
in  that  character,  for  any  contract  of  the  wife,  entered  into  before  his  mar- 
riage, unless  judement  had  been  obtained  against  him  and  his  wife,  before 
her  death:  7  T.  R.  350. 

In  actions  for  torts^  where  the  tortious  act  is  jointly  done  by  the  husband 
and  wife,  y  trover  of  goods,  and  conversion  by  both,  the  action  may  be 
against  the  husband  alone,  for  the  whole  may  be  intended  the  act  of  the 
husband:  Com.  D.  B.  fy  F.  V.  Actions  for  torts  committed  by  a  woman 
before  her  marriage,  must  be  against  husband  and  wife  jointly:  Bac.  M. 
B.  ^  F.  L.  And,  for  torts  committed  by  the  wife  during  coverture,  as 
for  assaults,  slander,  &c.,or  for  a  forfeiture  under  a  penal  statute,  they  must 
also  be  jointly  sued  :  ib.  The  wife  mvj  be  jointly  sued  with  her  husband, 
for  enticing  away  or  harbouring  the  servant  of  another:  2  Lev.  63.  And, 
for  assaults,  or  other  wrongs,  in  which  two  persons  may  concur, 
the  husband  and  wife  may  be  sued  jointly,  for  the  *act  of  both,  f  *578]I 
and  the  acquittal  of  the  husband  will  not  preclude  pit.  from  reco- 
vering :  1  Vent.  93;  Reyworth  v.  Hill,  3  B.  ^  ^.  688.  "  If  goods  are 
delivered  to  husband  and  wife,  no  action  of  detinue  lies  against  them  both 
for  these,  but  against  the  husband  alone:"  per  Dodderridge,  1  Leon.  312. 

With  respect  to  the  consequences  of  a  misjoinder,  or  nonjoinder  of  the 
husband  and  wife,  in  the  suit,  if  the  wife  be  sued  alone,  on  a  contract,  she 
must  plead  in  abatement,  ante^  569,  or  by  error  coram  nobis  ;  and  the 
coverture  cannot,  in  such  case,  be  pleaded  in  bar,  or  given  in  evidence  ugDn 
the  trial,  as  a  ground  of  nonsuit :  2  Str.  811.  And  the  same  rule  is  appli- 
eable  to  actions  for  torts  committed  by  her  before  or  after  marriage :  ib. 
Vox.-  II  11 
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But)  where  z/eme  coverte  is  sued  upon  her  supposed  contract,  made  during 
coverture,  she  may,  in  most  cases,  plead  her  coverture  in  bar,  or  give  it, 
under  the  general  issue,  in  evidence  :  12  Mod.  101.  And,  where  the  hus- 
band and  wife  are  improperly  sued  jointly,  on  a  contract  after  marriage,  the 
action  will  fail  as  to  both  :  Palm.  312.  If  the  husband  and  wife  be  sued 
jointly  for  torts,  of  which  they  could  not,  in  law,  be  jointly  guilty,  as  for  the 
slander  by  both,  if  the  objection  appear  m  the  face  of  the  declaration,  deft, 
may  demur,  move  in  arrest  of  judgment,  or  bring  error :  2  fVtls,  227 ; 
Di/ery  19,  a  ;  2  Chit.  Rep.  697.  The  defts.  may  plead,  in  abatement,  that 
they  are  not  married  :  Com.  D.  Jib.  JS.  6  ;  3  Inst.  69  ;  2  Chit.  Rqi.  642. 

Fork  of  Pleadings.]  There  is  nothing  peculiar  relating  to  the  form  of 
ihe  pleadings,  excepting  that  care  must  be  taken  that  the  pit's  interest  must 
be  suoh  as  to  entitle  them  to  sue  jointly  or  separately,  as  the  case  may  be. 
In  an  action  on  a  contract  against  both,  for  a  debt  due  from  the  wife  before 
marriage^  the  declaration  will  be  bad,  if  it  state  a  promise  by  both,  or  that 
the  contract  was  either  before  or  after  marriage  :  1  Taunt.  212  ;  I  B.ifC, 
248  ;  2  D.  fy  R.  363,  s.  c.  In  general,  when  the  defence  is  in  its  nature 
joint,  several  defts.  may  join  in  the  same  plea,  or  they  may  sever,  and  one 
deft  may  plead  in  abatement,  another  in  oar,  and  the  other  may  demur,  2 
Vin.  M.  75,  except  in  an  action  against  husband  and  wife,  when  the  hus- 
band must  join  in  the  plea  with  his  wife :  Com.  D.2Ji.S\  1  Chit.  PL 
48.  As  to  the  mode  of  taking  advantage  of  a  misjoinder  or  nonjoinder^  see 
arUCi  569; 


Precedents. 

INDlBITATOf  AGAINtr  XIU8BAMD  AMD  WIVI,  VOft  GOODS  BOLD  TO  WIR  BZIOEI  MAtlUOg. 

— —  to  wit  A.  B.  complains  of  C.  D.  and  EL,  his  wife,  beingr,  flee,  for  that  whereas  the  said 
£^  before  her  marriage  with  the  said  C.  D.,  to  wit,  on,  Jtc,  at,  «Slc  was  indebted,  6lc.  to  the  pit  for 
divers  goods,  &c.,  before  that  time  sold,  &C.,  to  the  said  £.,  and  at  her  special  instance,  Slc.  ;  and, 
being  so  indebted,  she,  the  said  £.,  in  consideration  therec^  afterwards,  and  before  her  marriage 
with  the  said  C.  D.,  to  wit,  on,  Slc  aforesaid,  at,  &c.,  aforesaid,  undertook,  d&c.  {The  quantum 
meruit  thereon^  ia  as  foUoua :  )  And  whereas,  also,  afterwards,  and  before  the  fiiarriage  of  th« 
•aid  defts.,  to  wit,  on,  Slc,  aforesaid,  at,  dec,  aforesaid,  in  consideration  that  the  said  pit,  at  the 
like  special  instance,  ^c,  had  before  that  time  done,  Slc^  for  the  said  £^  she,  the  said  £.,  mider- 
took,  Slc^  Slc,  ;  and  the  said  A.  B.  avers,  that  he  therefore  reasonably  deserved  to  have  of  the  said 
£^  before  soch  marriage,  the  further  sum,  Jtc.,  whereof  the  said  £.,  afterwards,  and  before  such 
marriage,  to  wit,  on,  &c^  there  had  notice.  ( Add  the  moneyi  and  account  stated  by  the  feme  before 
marriage,^  Yet  the  said  E.,  whilst  she  was  sole  and  unmarried,  and  the  said  defla.,  since  their 
intermarriage,  not  regarding  the  said  several  promises  and  undertakings  of  the  said  E.,  but  con- 
triving, Jtc,  have  not,  nor  hath  either  of  them,  as  vet  paid,  Slc.  (although  often  requested  so  to 
dO|)  but  to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  R,  the  said  £.,  whilst  she  was  sde 
nks^y/il  ^'^^  unmarried,  whdly  refosed;  and  the  said  defts.  have,  ever  since  their  inter. 
[_^  574J  marri^*  hitherto  wholly  refused  and  still  refuse  so  to  do,  to  the  damage  of  the  said 

See  otbAT  (brms  against  husband  and  wifo,  executrix,  3  ChU.  PI  109 ;  asainst  husband  and  wiia« 
admiuiitratrix,  &c.  ib.,  114;  against  them,  on  a  note  made  to  feme  whust  sole,  ib.  136 ;  againsi 
them,  on  bond  to  wife  before  coverture,  i6.,  467 ;  against  admmistratrix  of  testator  for  waste,  ib.^  786. 


•  Evidence. 

Vbe  evidence  of  the  cause  of  action  will  be  the  same  as  in  other -^asea.  In 
an  action  ag^nst  husband  and  wife,  pit  must  be  prepared  to  prove  all  tb^ 
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ayenftents  in  the  declaration,  entitling  him  to  sue  them  jointly,  or  he  will  be 
nonsuited,  ante^  571  ;  and,  in  an  action  against  the  husband  only,  if  the 
contract  be  stated  to  have  been  made  by  him,  when,  in  fact,  it  was  made  by 
the  wife  before  marriage,  or  against  his  authority  after  marriage,  the  pit  will 
be  nonsuited.  If  the  wife  be  sued  alone,  on  proof  of  the  coverture,  pit  will 
be  nonsuited.    As  to  evidence  of  coverture,  see  an/e,  571. 

Evidence  in  Action  against  Husband,  to  render  him  liable  for  Wife^t 
Contracts.l  Where  husband  and  wife  live  together,  and  she  orders  goods^ 
iheprima  facie  presumption  will  be,  that  she  did  so  as  her  husband's  agent, 
£.  N.  P.  134  ;  particularly  where  she  has  been  permitted  by  him  to  pur- 
chase articles  for  the  use  of  the  house  and  family  :  I  Sid.  128.  In  these 
cases,  the  authority,  either  express  or  implied,  of  the  husband,  Montagv$ 
v.  Benedict  J  B.  fy  C.  635,  is  the  test  by  which  all  cases  must  be  deter- 
mined, in  regard  to  the  husband's  liability  to  answer  for  bis  wife's  engage- 
ments, whilst  they  cohabit,  as  a  married  woman  cannot  make  any  contract 
to  bind  her  husband,  except  by  his  express  or  implied  authority  :  8  7!  i?. 
545.  Upon  this  ground,  since  the  husband  is  bound  to  supply  his  wife  and 
family  with  necessaries,  such  as  lodging,  clothes,  and  subsistence,  if  she  con- 
tract for,  or  purchase  necessary  food  and  apparel,  whilst  living  with  her  hus- 
band, or  if  she  incur  debts  for  her  own  necessaries  when  he  neglects  to  pro- 
vide them,  whilst  they  cohabit,  his  authority  to  her,  as  his  agent,  to  pro- 
cure them  for  her  own  use,  will  be  implied  by  the  law,  and  he  will  be 
obliged  to  pay  for  them  :  1  Vent.  42.  But  this  implication  will  be  repelled, 
if,  whilst  husband  and  wife  live  |:ogether,  the  articles  purchased  by  the  wife 
are  such  as  cannot  be  considered  necessaries,  so  that,  in  the  absence  of  the 
husband's  express  authority,  it  appears  requisite  to  prove,  that,  iuvOther  in- 
stances of  the  like  kind,  the  wife  was  in  the  habit  of  purchasing  similar  ar- 
ticles with  the  concurrence  of  her  husband,  3for/env.  Witkers,  Skin.  349  \ 
for,  if  the  goods  are  unsuitable  to  her  rank  in  life,  either  in  kind  or  quantity, 
and  to  her  husband's  circumstances,  his  authority  for  the  contract  or  pur- 
chase will  not  be  implied  :  3  B.  fy  C.  631.  The  presumption  of  the  hus- 
band's liability  may  be  rebutted  by  proving  that  the  credit  was  given  Xx> 
her,  and  not  to  the  husband  :  Bartley  v.  Chriffin,  5  Taunt,  356  ;  Metcalf 
V.  Shawy  3  Camp.  22.  The  presumption  of  assent  during  the  cohabitation 
of  the  husband  and  wife,  is  so  strong,  that  even  the  adultery  of  the  wife^ 
during  that  period,  does  not  destroy  it  Thus,  where  deft's  wife,  having 
committed  adultery,  he  left  her  in  his  house,  with  two  children  bearing  his 
name,  but  without  making  any  provision  for  her  in  consequence  of  the  sepa- 
ration, and  she  continued  in  a  state  of  adultery,  it  was  held,  that  the  hus- 
band was  liable  for  necessaries  furnished  to  her ;  it  not  appearing  thatt  pit 
had  notice  of  the  adultery :  Norton  v.  Fazan,  I  B,  fy  P.  226. 

Where  the  husband  and  wife  have  parted  by  consent,  he  will  be  liable 
for  necessaries  supplied  to  her,  unless  she  has  a  sufficient  separate  allow- 
ance, Hodschinson  v.  Fletcher,  4  Camp.  70,  and  unless  the  pit  has  notice 
of  such  separate  allowance,  Rawlins  v.  Vandyke,  3  Esp.  Rep. 
250;  though  it  *will  afford  sufficient  proof  of  notice  if  the  fact  r*675l 
iivere  notorious  in  the  place  where  the  credit  was  given  :  Todd 
▼.  Stokes,  1  Ld.  Raym.  444.  Notice  to  a  tradesman's  servant  is  sufficient 
notice  to  the  master  :  Salk.  118.  And,  where  the  husband  and  wife  have 
lived  separately  for  a  length  of  time,  and  she  has  sufficient  resources  of  her 
ewn,  of  which  the  pit  has  notice,  the  husband  will  not  be  liable:  Ludlow 
w.  Wilmot,  2  Stark.  SS.     A  husband  will  be  liable  for  aecessaries.  though 
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a  suit  for  atimonjr  be  pending  in  the  Ecclesiastical  Court,  and  though  a  de* 
cree  be  afterwards  made,  directing  him  to  pay  alimony  from  a  time  previous 
to  the  supplying  the  necessaries  :  Keegan  v.  Smithy  5  JS.  fy  C.  375.  The 
husband's  liability  ceases  after  a  divorce,  ab  initio  :  Jinsley  y.  MannerSj 
Qtia,  10.  Where  the  wife  is  sentenced  to  a  temporary  confinement  for  a 
crime,  the  husband  has  been  held  not  to  be  liable  lor  necessaries,  if  she  be 
kept  in  an  improper  place  by  the  crime  of  the  gaoler :  Sir.  1122.  But, 
where  the  wife  is  confined  fojr  felony,  and  the  gaoler  provides  her  with  food, 
the  husband  18  liable  :  Scott  v.  Manbt/,  I  Sid.  118. 

Where  the  liusband  expressly  warns  a  tradesman  not  to  trust  his  wife,  he 
cannot  be  charged  with  goods  subsequently  provided,  Salk.  118  ;  though 
a  general  prohibition  will  not  rebut  the. presumed  power  of  the  wife  to  bind 
her  husband  by  her  contracts  for  actual  necessaries  :  1  Sid.  127.  Where 
a  husband  wrongfully  turns  away  his  wife,  or  where  he  refuses  to  take  her 
back  without  any  reason,  when  she  has  absented  herself,  and  has  not  com- 
mitted adultery,  he  cannot,  by  a  general  advertisement  in  the  newspapers^ 
or  by  particular  notice  to  individuals  not  to  trust  her,  remove  his  liability 
for  necessaries  furnished  to  her  while  so  living  apart  from  him :  1  Ld, 
Raym.  444.  Atid,  if  the  husband  treat  his  wife  in  so  cruel  a  manner  as 
to  oblige  her  to  leave  her  home,  this  is  equivalent  to  expelling  her  :  1  Esp. 
Rep.  441.  And  it  would  seem  to  have  the  same  effect  if  he  rendered  it  im* 
possible  for  her  to  remain  in  her  home  by  bringing  a  woman  of  bad  charac- 
ter to  live  there :  ^Idis  v.  Chapman,  1  S.  N.  P.  281;  2  Stark.  87;  sed 
vide  3  Taunt.  421. 

Where  the  wife  is  euilty  of  adultery,  and  either  elopes  from  her  husband, 
or  is  by  him  expelled  from  his  house  on  that  account,  or  where  she  leaves 
him,  though  from  his  cruelty,  and  commits  adultery,  and  he  refuses  to  re* 
^eive  her,  he  will  not  be  liable  for  necessaries,  although  he  do  not,  either 
generally  or  specially,  notify  persons  not  to  trust  her,  although  he  has  him-* 
self  committed  the  adultery  :  Govier  v.  Hancock,  6  T.  R.  603;  Morris  v. 
Martin,  I  Str.  647;  Hamy.  Toovey,  S.  N.  P.  560;  Child  v.  Hardy- 
man,  2  Str.  873.  But  if  he  take  her  back,  he  is  liable:  Harris  v.  Morris, 
4  Esp.  Rep.  41. 

As  to  what  are  necessaries,  exclusive  of  board  and  lodging,  they  consist 
of  such  articles  as  comport  with  the  wife's  situation  in  life,  and  her  husband's 
fortune,  and  which  are  usually  worn  or  possessed  by  persons  in  similar  con- 
ditions of  life.  Thus,  in  Berreblock  v.  Michael,  Cro.  J.,  257,  8,  it  was 
objected  against  the  consideration,  because  the  declaration  was  in  regard  to 
Lord  Burgh  (the  husband,)  that  he  was  indebted  to  the  pit  in  £25,  for  plate 
sold  and  delivered  to  Lady  Burgh,  to  his  use;  but  that  there  was  no  aver- 
ment that  the  husband  agreed  thereto,  or  that  it  came  to  his  use.  But,  as 
the  plate  was  necessarily  to  be  intended  to  have  come  to  the  husband's  use, 
or  to  have  been  bought  with  his  consent,  the  court  overruled  the  objection. 

Proof  of  Marriage.']  It  is  incumbent  on  the  pit  to  show,  either  that 
the  deft  and  the  woman  to  whom  the  goods  were  supplied  are  married, 
which  will  establish  the  deft's  liability,  unless  he  is  able  to  rebut  the  pre- 
sumption on  some  of  the  above  grounds,  Car  v.  King,  12  Mod.  372;  or  it 
will  be  sufficient  to  show,  that  she  and  the  deft  cohabited,  and  lived  in  his 
house,  and  passed  as  man  and  wife,  with  his  assent ;  and  it  will  not  avail 
deft  though  he  prove  that  pit  knew  her  not  to  be  so :  Watson  v.  7%re/- 
keU,  2  Esp.  637;  Robinson  v.  Nahon,  1  Camp.  245.    But  deft,  will  not 
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be  liable  after  be  has  separated  from  her :  Monro  v.  Dt  OAemonty  4 
Camp.  215. 


♦ILLEGAL  CONSIDERATION,  [*576] 

PLBADiNes  AS  TO.]  Illegality  in  a  transaction  is  never  presumed  ;  oh  the 
contrary,  every  thii^  is  presumed  to  have  been  legally  done,  until  the  con- 
trary is  proved:  1  JS.  4*  ^-  463.  No  mode  of  pleading  can  ejiable  the  pit. 
to  recover  on  a  contract,  where  part  of  an  executory  consideration  was  il- 
legal :  6  East,  570;  8  East,  7.  Under  the  general  issue,  the  deft  may 
give  in  evidence  the  want  of  sufficient  or  legal  consideration  for  the  con- 
tract, or  illegality  in  the  contract  itself,  1  Chit.  PL  417  ;  the  deft,  is,  how- 
ever, at  liberty  to  plead  it  specially  :  ib.  421.  And,  in  an  action  on  a  spe- 
ciality, where  a  legality  of  consideration  is  objected,  it  must,  in  general,  be 
specially  pleaded :  2  IV.  JSL  S.  1108;  1  Sound.  295,  b.  But  it  need  not 
he  pleaded  if  the  deed  was  void  at  common,  law  ab  initio  :  5  Co.  119  ;  2 
fVils.  341,  347 ;  sed  vide  2  Chit.  Rep.  334 ;  2  Stark.  Ev.  35. 

Replication."]  If  gaming,  usury,  or  other  illegality  in  the  consideration 
or  contract,  be  pleaded,  the  pit  may  reply  that  the  contract  was  made  upon 
a  good  and  legal  consideration,  and  not  upon  the  supposed  unlawful  consi- 
deration mentioned  in  the  plea:  Com.  D.  Flead^y  2  fF.  23« 

ErPECT  OP.]  As  the  object  of  all  law  is  to  repress  vice,  and  promote 
the  welfare  of  society,  all  demands  originating  in  a  breach  or  violation  of 
its  principles  and  enactments  are  void.  And  the  test,  whether  a  demand 
connected  with  an  illegal  transaction,  is  c/ipable  of  being  enforced  at  law,  is, 
whether  or  not  the  pit  require  any  aid  from  the  illegal  transaction  to  esta- 
blish his  case:  7  Taunt.  246;  Chit.  Cont.  214.  If  any  part  of  the  con- 
flideration,  or  subject-matter  of  a  contract,  be  contrary  to  a  statute,  the  whole 
will  be  invalid;  but,  if  only  a  portion  of  an  agreement  be  contrary  to  the 
common  law,  the  invalid  part,  if  it  can  be  separated  from  the  rest,  shall  be 
rejected,  and  the  remainder  of  the  contract  shall  be  established:  see  Chit. 
Cont.  228;  Hob.  14;  1  Mod.  35;  Cro  El.  199;  3  Taunt.  244;  5  t*.  746; 
6  ib.  359;  4  M.  fy  S.  66;  I  Saund.  66,  n.  But  there  are  instances  in 
which  the  invalidity  of  part  of  a  deed,  by  virtue  of  a  statute,  shall  not  de- 
stroy the  whole,  and  the  remainder  being  legal  and  distinct,  shall  stand, 
there  being  no  express  words  in  the  act  to  render  the  whole  void:  see  in- 
stances of  exceptions  under  the  mortmain-property  tax,  and  registry  acts, 
Chit.  Cont  229;  8  East,  231;  6  Taunt.  359;  4  Taunt.  57. 

Where  the  consideration  of  a  contract  is  such  as  expressly  contravenes 

Sublic  policy,  as  being  injurious  to  the  state,  it  is  void  on  this  ground : 
lichardson  v.  Meliish,  2  Ring'  242.  A  contract,  the  effect  of  which  is 
to  restrain  or  prevent  a  party  from  marrying,  is  void.  Thus,  a  wagering 
contract  for  50  guineas,  that  the  pit  would  not  marry  within  six  years,  is, 
prima  fade,  in  restraint  of  marriage,  and  therefore  void,  unless  circum- 
stances appear  to  show  that  such  restraint  was  prudent  and  proper  in,  the 
particular  instance:  Hartley  v.  Rice,  10  Ea>8t,  22.  l^hus,  where  a  bond 
ivas  given  by  a  widow,  conditioned  to  pay  the  deft,  A.,  dSlOO,  if  she  should 
sdlterwards  marry  again,  and  A.,  at  the  same  time,  gave  her  a  like  bond, 
eonditioned  to  pay  Uie  like  sum  to  her  executors,  if  she  would^  not  marry 
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again  before  she  died,  and  she  married  again  to  B.,  (tiey  brought  a  bill  in 
Chancery  to  have  her  deed  delivered  up;  the  bond  was  decreed  to  be  givea 
up,  and  cancelled,  as  being  in  general  restraint  of  marriage:  Baker  v. 
Whiiej  2  Fern.  215;  2  Atk.  540;  Lowe  v.  Feers,  4  Bun\  2233;  Wxlm. 
364.  But  an  agreement  by  deft  to  allow  pit  with  whom  he  cohabited,  in 
case  they  should  separate,  an  annuity  for  her  life,  provided  she  should  con- 
tinue single,  was  held  a  valid  agreement :  Gibson  v.  Dickie^  3 
£*577]  -3/.  ^  S.  463;  Chit.  Cont.  218.  It  will  be  a  ^sufficient  defence, 
in  the  case  of  goods  sold,  if  it  appear  that  they  were  of  an  ille- 

gl  or  prohibited  quality;  as,  where  drugs  are  sold  to  a  brewer,  the  vendor 
lowing  they  were  to  be  used  in  the  brewery,  Langion  v.  Hughes^  1  Af. 
^  S.  593;  or  for  the  sale  of  bricks  under  the  statutable  size;  Law  v.  Houl^ 
son,  11  East  J  300;  Bensley  v.  Bignold^  5  B.  &  Jl.  335.'   Where  the  con- 
sideration of  a  contract  is  the  sale  or  transfer  of  any  public  appointment, 
thoueh  not  expressly  prohibited  by  the  statutes  relative  to  the  sale  of  pub- 
lic offices,  it  will,  however,  in  many  cases,  be  void,  as  contrary  to  public 
'  policy:   fFaldo  v.  Martin^  4  B.  fy  C.  319}  6  D.  ^  R.  364.     And  thus, 
an  action  will  not  lie  upon  a  contract  for  the  sale  by  the  owner  of  the  com- 
mand of  a  ship  in  the  East  Ind.  Comp.  service,  if  made  in  violation  of  the 
company's  by-laws :  Blackford  v.  Preston^  8  T.  R.  89 ;  see  Richardson 
V.  Mellish,  2  Bing.  247,  250-1;  Card  v.  HopCy  2B.fyC.  661;  5  D.  ^ 
R.  575.     JBut  a  contract  for  the  exchange  of  the  command  of  the  com- 
pany's ships,  entered  into  with  their  knowledge,  is  good :  Richardson  y« 
Mellishf  2  JBing,  229.    Where  the  consideration  of  a  contract  is  in  gene- 
ral restraint  of  trade,  it  is  invalid,  2  Saund.  156,  1  P.  TV.  181;  but  a  par- 
tial restraint  of  trade,  is  not  invalid,  as,  where  a  party  binds  himself  not  to 
set  up  as  a  surgeon,  &c.  in  a  certain  town  or  within  twenty  miles  thereof: 
Hearn  v.  Griffin^  2  Chit.  Rep.  407  ;  Bunn  v.   Guy^  4  East,  190. 
Wherever  the  consideration  is  to  prevent  or  impede  the  due  course  of  pub- 
lic justice,  it  is  also  invalid.     Thus,  an  agreement  to  suppress  evidence,  to 
stifle  or  compound  a  prosecution  for  a  felony  or  misdemeanor  of  a  public 
nature,  is  void:  2?ocd.  Button  v.  Dunty  2  Wils.  347;  3  P.  fF.  279;  Chit. 
Cont.  220;  3  Esp.  Rep.  253.     But  the  substitution  of  a  bill  of  exchange 
for  one  forged  at  the  instance  of  the  forger,  is  not  illegal,  there  being  no 
stipulation  not  to  prosecute  for  the  forgery,  1  Camp.  45.     And  where, 
upon  a  conviction  before  justices  for  an  oifence  against  the  excise,  the  officer 
to  whom  the  warrant  to  levy  these  penalties  was  directed,  by  way  of  indul- 
gence to  the  party,  took  from  him  a  promissory  note  at  two  months  for  the 
amount,  without  previous  authority  from  his  superiors,  it  was  held  that  the 
note  so  given  was  a  valid  security:  Sugars  v.  Brinkworthy  4  Camp.  46; 
and  see  Beeley  v.  fVingfieldy  1 1  Ea^ty  46.    Where  the  consideration  is  a 
breach  of  the  peace,  or  tends  to  create  one,  it  is  invalid:  B.  N.  P.  16.  And, 
where  the  natural  effect  of  an  agreement  is  to  induce  a  public  officer  to 
neglect  his  duty,  it  is  invalid.    Thus,  it  would  appear,  that  an  agreement 
between  the  deft,  being  the  town  clerk  and  clerk  of  the  peace  of  a  borough, 
and  the  pit.,  to  recommend  the  latter  to  clients  who  might  want  an  attor- 
ney for  the  purpose  of  conducting  prosecutions  arising  i^  the  town  clerk's 
office,  for  reward  to  the  former,  is  illegal:  Hughes  v.  Slathamy  4  B.  ^ 
C.  187;  6  D.  fy  R.  219.     But  an  undertaking  to  indemnify  the  sheriff  in 
the  execution  of  a  lawful,  or  apparently  legal  act,  is  valid,  •Arundel  v.  Gar^ 
diner^  Cro.  Jac.  652,  Raym.  279,  but  not  if  the  act  be  illegal:  10  Co.  112; 
Tiddy  221. '  As  to  contracts,  &c.  made  illegal  by  statutes,  see,  «  Usury ^^^ 
**  Stockjobbing,^'  &c 
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The  immorality  of  the  consideration  will  also  furnish  a  sufficient  de-* 
fence.  Thus,  the  printer  of  an  immoral  and  libellous  work  cannot  main* 
tain  an  action  for  his  bill  against  the  publisher  who  employed  him:  Poplett 
V.  Stockdaltf  R,  4*  M.  337.  Where,  however,  the  pit  washed  clothes  for 
a  prostitute,  knowing  her  to  be  such,  and  the  clothes  consisted  principally 
of  expensive  dresses,  and  some  gentlemen's  nightcaps,  it  was  decided  that 
he  was  entitled  to  recover :  lA>yd  v.  Johnsoriy  I  B.  if  P.  340.  But  a 
party  cannot  recover  for  goods  sold  to  a  prostitute,  where  he  expected  to 
be  paid  out  of  the  profits  of  her  prostitution,  and  furnished  her  the  clothes 
to  enable  her  to  carry  it  on,  Bovrry  v.  Bennett ^  1  Camp.  348;  nor  can  a 
party  recover  for  the  price  of  obscene  prints :  Fores  v.  JohneSj  4  Esp. 
Rep.  97.  Nor  can  the  first  publisher  of  an  immoral  and  libellous  work 
maintain  an  action  against  any  person  for  publishing  a  pirated  edi- 
tion, Stockdale  v.  Onwhyn,  SB.fy  C.  173;  7I).^R.  625.  *Fu-  [*578] 
ture  illicit  cohabitation  is  an  insufficient  consideration  to  support 
a  contract:  Walker  v.  Perkins^  3  Burr.  1568.  Past  seduction,  however, 
is  a  valid  consideration,  as  it  is  considered  that  the  object  was  to  redress 
an  injury  inflicted  on  the  woman:  %  fVils.  339.  Past  cohabitation  alone. 
is  insufficient;  therefore,  where  a  declaration  stated  that  the  pit  had  coha- 
bited with  deft  as  his  mistress,  and  that  it  was  agreed  that  no  further  im- 
moral connexion  should  take  place  between  them,  and  that  the  deft  should 
allow  her  an  annuity  as  long  as  she  should  continue  virtuous:  and  there- 
fore, in  consideration  of  (he  premises,  that  the  pit.  was  the  seducer,  and 
would  give  up  the  annuity,  deft  promised  to  pay  as  much  as  the  annuity 
was  reasonably  worth,  it  was  held  bad  on  general  demurrer,  as  it  was  said 
that,  where  it  was  not  averred  that  the  deft,  was  the  seducer,  there  is  do 
authority  to  show  that  past  cohabitation  alone,  or  the  ceasing  to  cohabit  in 
future,  is  a  good  consideration  for  a  promise  of  this  nature:  that  the  cases, 
2  P.  fVms.  2  WiU.  339,  3  M.  fy  S.  463,  were  cases  of  deeds,  and  are 
distinguishable  from  this,  because  they  are  all  cases  of  deeds,  and  it  is  a 
different  question  whether  a  consideration  be  sufficiently  £Ood  to  sustain  a 
promise,  and  whether  it  be  so  illegal  as  to  make  the  deed  which  required 
no  consideration  void:  Binnington  v.  WalliSj  ^  B.  fy  ^.  652.  Where 
a  married  man,  living  in  the  same  house  with  his  wife,  cohabited  for  six 
years  with  another  woman,  who  knew  that  he  was  married,  but  until  that 
time  had  conducted  herself  with  propriety  and  morality,  and  at  thf  expira- 
tion of  that  time  he  ceased  to  cohabit  with  her,  and  gave  her  a  bond,  to 
secure  an  annuity  to  her  for  life,  and  the  payment  of  a  sum  of  money,  as  a. 

Jrovision  for  her  children,  which  she  had  borne  to  him  during  such  coha- 
itation,  it  was  held  that  an  action  at  law  might  be  maintained  upDn  it:  Ney 
Y.  Moseley,  eB.^C.  133. 

Proqfo/.'}  Illegal  consideration  may  be  proved  by  parol  evidence,  in  the 
same  manner  as  in  the  case  of  fraud:  ante,  528. 
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See  ante,  462. 
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INFANCY. 

Pleadings  relative  to."]  An  infant  must  either  sue  by  guardian  otpro- 
chein  amy;  but  the  practice  generally  is  to  sue  by  the  latter,  though,  if  he 
be  deft,  in  a  suit,  he  must,  in  all  cases,  appear  and  defend  by  guardian : 
Frescobaldi  v.  Kinastoriy  2  Sir,  784;  Co.  Lit.  135,  A.  if  he  appear  by 
attorney,  it  will  be  error,  Sedburough  v.  Saunt,  Cro.  El.  569,  OMl  v. 
Morffofiy  Cro.  J.  2,  Bp.  of  London  v.  Letoisj  Sir  W.  Jones,  432;  and^ 
in  the  case  of  several  defts.,  if  Hhey  appear  by  attorney,  and  one  be  an  inr* 
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faoL  it.win  be  errors  and  the  judgment  will  be  recovered  against  all;  Bird 
T.  Orms,  Cro.  J.  289;  Ktngy.  Marlborough,  ib.^  SOS;  Orellr.  Richards^ 
1  icv.  294,  Where  he  sues  or  defends  by  his  guardian,  the  guardian  must 
have  a  warrant;  but  if  he  sues  hj  his  prochetn  amy,  the  prochein  amy  need 
not  It  must,  however,  appear  that  both  guardian  and  prochein  amy  have 
been  admitted  by  the  court,  Fitzgerald  v.  Fiiliers,  3  Mod.  236;  Foung 
T.  Young,  Cro.  C.  86;  and  they  must  be  alleged  to  have  been  so  iii  the 
declaration :  Combers  v.  JVatton,  1  Lev.  224.  This  allegation  must  be 
made,  though,  in  fact,  there  have  been  no  admission  on  the  roll,  Swift  r. 
Nott,  1  Sid.  173,  4  Rep.  53,  i.,  54,  a.,  for,  if  the  Jwrties  have  been  ad- 
mitted by  the  court,  but  no  admission  have  been  entered  of  record,  leave 
may  afterwards  be  obtained  to  enter  it:  Cro.  C.  §6.  If  the  infant  sues  by 
guardian  or  prochein  amy,  he  wiH  not  be  permitted  to  remove  his  guardian, 
or  disavow  his  prochein  amy,  except  with  the  assistance  of  a  court  of 
equity:  Goodwin  v.  Moore,  Cro.  C.  161.  When  infants  are  executors,  it 
has  been  held  they  may  sue,  though  they  cannot  be  sued,  by  attorney:  2 
Saund.  213;  Rutland  v.  Rutland,  Cro.  El.  378;  2  Str.  783.  The  38 
G.  8,  c.  87,  s.  6,  disqualifies  an  infant  executor  from  exercisingi  the  func- 
tions of  his  appointment,  and  directs  administration  to  be  granted  to  the 
guardian  till  such  time  as  the  infant  attains  the  age  of  twenty-one  years. 
If  deft,  have  appeared  by  attorney,  and  judgment  have  been  given  agair^ 
him,  he  may  assign  for  error  that  deft 's  appearance  was  by  attorney,  though 
the  pit  will  not  be  permitted  to  take  advantage  of  the  deft's  ap* 
pearance*  by  attorney  as  a  ground  of  error,  where  the  judgment  r*580] 
has  been  given  in  favour  of  the  deft :  Bird  v.  P^gg»  S  B.  ^ 
•?.  418. 

In  assumpsit,  infancy  may  be  given  in  evidence  under  the  general  issue, 
Seaton  v.  Gilbert,  2  Leu.  144,  Darby  v.  Boucher,  1  Salk.  279, 1  B.  ^  P. 
481,  n.,  B.  4*  P'  152;  though  it  may  be  advisable  to  plead  it,  as  it  obliges 
the  pit  to  reply  to  one  of  several  answers,  whereas,  if  the  general  issue  be 
pleaded,  he  may,  at  his  election  at  the  trial,  rely  upon  either  of  them  in 
answer  to  that  plea:  1  Chit.  PI.  421.  In  debt  on  a  specialty,  where  the 
deed  or  other  instrument  was  merely  voidable  by  reason  of  nonage,  infancy 
must,  in  general,  be  pleaded.  Bay  lis  v.  Dineley,  3  M.  ^  S.  478;  and  so 
in  covenant,  Com.  B.  Pleader,  2  V.  4,  and  in  account.  Com.  D.  Accompi. 
J5.  5.  Where  an  infant  devisee  is  sued  by  a  specialty  creditor  of  the  devi- 
sor, he  cannot  pray  the  parol  to  demur  by  reason  of  his  nonftoe;  such  privi- 
lege of  an  heir  who  is  by  descent  not  being  extended  to  a  devisee  by  the 
Stat  3  fV.  fy  M.  c.  14,  which  charges  the  land  in  his  hands  for  the  spe- 
cialty-debts of  his  devisor :  Plasket  v.  Bleeby,  4  East,  485.  Where  a 
deft,  waives  his  privilege  of  pleading  infancy,  and  pleads  some  other  plea^ 
he  will  not  be  allowed  to  rely  upon  his  infancy  as  a  ground  of  nonsuit  at 
the  trial:  Derisley  v.  distance,  4  T.  R.  77. 

To  a  plea  of  infancy,  pit  may  reply  that  the  deft,  was  of  age.  Com.  D. 
Pleader,  2  fF.  22,  or  that,  after  becoming  of  age,  he  ratified  the  contract, 
Borthwiek  v.  Carruthers,  I  T.  R.  649,  Cohen  v.  Jlrmstrong,  I  M.  fy 
S.  724.  Thornton  v.  Illingworth,  2  B.  fy  C.  824,  4  D.  ^  R.  545,  or 
that  the  goods  were  necessaries,  and  suitable  to  his  situation  in  life.  True" 
man  v.  burst,  1  T.  R.  40;  but  this  replication  will  not  be  good  in  answer 
to  a  plea  of  infancy,  to  a  count  on  an  account  stated,  for  an  infant  cannot 
agree  to  any  such  account,  ib.  42,  n.  Whefe,  in  assumpsit,  deft  pleaded 
in  abatement  the  nonjoinder  of  another  party,  and  that  other  party  be  an 
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infant,  pit.  may  reply  to  that  fact;  but  the  replication  will  be  bad  if  it  state 
that  deft,  alone  promised:  Oibbs  v.  Merrilly  3  Taunt.  313.  Where  one 
of  two  contracting  parties  is  an  infant,  he  should  not  be  joined  as  a  deft ; 
for,  if  he  be,  and  his  infancy  be  pleaded,  the  pit.  cannot  enter  a  nolk  pro- 
sequi as  to  him,  but  the  action  must  be  discontinued,  and  the  other  con- 
tracting party  sued  alone:  Burgess  v.  Merrill,  4  ib.  469;  Chandler  v. 
ParkSy  3  Esp.  Rep.  76;  Jaffray  v.  Frebain,  5  ib.,  47.  Evidence  of  a 
promise  made  after  the  commencement  of  the  action  will  not  support  a  re- 
plication to  a  plea  of  infancy,  that  the  deft  ratified  the  contract  after  coming 
of  age:  Thornton  v.  Illingworth,  2  B.  fy  C.  824;  4  D.  fy  S.  545,  s.  c: 
Cohen  v.  Armstrong,  I  M.  ^  S.  724.  Where,  to  assumpsit  for  a  farrier's 
bill,  deft,  pleaded  infancy,  and  pit  replied  that  the  work  was  done  neces- 
sarily for  the  horses  of  the  deft.,  it  was  held  ill;  for,  though  the  work  might 
be  necessary  for  the  horses,  non  constat  that  the  horses  were  necessary  for 
the  infant;  it  ought  to  have  been  a  general  replication  of  necessaries:  Clowes 
V.  Brooke,  2  Str.  1101.  Where  the  pit  replies  that  the  goods  furnished 
to  deft  were  necessaries,  and  any  part  of  the  articles  furnished  fall  withia 
the  description  of  necessaries,  the  evidence  ought  to  be  left  to  the  jury : 
MaddoxY^  MUer.lM.  ^  &  738. 


Precedents. 

DBCLaUTION  BT  DOrANT  IN  K.  B. 

(  Venue)  (to  wit)  A.  B^  by  E.  F^  who  is  admitted  by  the  court  of  oor  lord  the  king,  befero 
-the  king  himaelf  here,  to  prooecute  for  the  said  A.  B.,  who  ia  an  in&nt,  within  the  age  of  twaiir 
tj-ooe  yean,  aa  the  next  friend  of  the  said  A.  B.,  oomplains,  Jtc 

Bee  a  finn  in  C.F.,  3  CAtt.  PZ.32. 

fLEA  OF  nVFAHCT  BT  9IFT. 

And  the  aaid  deft,  by  E.  F^  his  attorney,  {or^  if  the  deft,  he  BttU  an  iirfamt  my,  '■by 
r^58  il  ^*  H*i  admitted  by  the  court  of  our  lord  the  king,  before*  the  king  himself  (or,  m  G. 
^  -^  P^  **  by  the  justices  of  our  said  k>rd  the  king  here,**)  as  guardian  of  the  said  deft, 

to  defend  for  the  said  deft,  who  is  an  infant,  under  the  age  of  twenty ^me  years,**)  comes  and  de- 
lends  the  wrong  and  injury,  when,  dec,  and  says,  that  the  said  pit  ought  not  to  have  or  maintaifi 
bis  aforesaid  action  thereof  against  him,  because  he  says  that  he,  the  said  deft,  at  the  time  of 
making  of  the  several  supposed  promises  and  undertakings  in  the  said  declaration  mentioned,  wa# 

an  infuit,  within  t|ie  age  of  twenty-one  years,  to  wit,  of^tho  age  of {theprecite  age  is  tmmo. 

terialj  years,  to  wit  at,  6lc  (venue^)  aforesaid.  And  this,  dec.  {Conclude  with  a  verification^  am 
fott^  **  JPZeos.**     The  general  i$$ue  may  alio  he  pleaded,  and,  in  many  caeee,  it  may  he  tuMeaUe  to 

See  a  fbrnt  of  pksa  in  inftncy  in  debt,  3  Chit.  PI  956;  parol  demurrer  by  infant  heir,  ihj;  973  ; 
replication  in  assumosit,  denying  infancy,  t6.,  1146 ;  that  goods,  dec,  were  nece^irfries,  and  noUe 
fnoequi  to  residue,  tfr.,  replication  that  deft  ratified  contract  after  he  was  of  age,  i6.,  1 147 :  repli. 
cation  in  debt  that  deft  was  of  age ;  ib.,  1172 ;  to  parol  demurrer,  confessing  plea,  tA^  1174 ;  re- 
joinder that  goods,  dtc,  were  not  necessaries,  ib.,  1230 ;  that  deft,  did  not  ratiQr,  ih.,  1221. 


ErracT  of.]  The  effect  of  infancy  is,  that  no  contract  or  agreement 
made  by  a  party  under  age  is  binding  on  hiniy  however  beneficial  it  may 
be;  aee,  however,  Maddon  v.  White,  2  ?!  i.  159;  except  its  object  be 
the  providing  necessaries,  or  it  be,  subsequently  to  his  attaining  his  ma- 
jority, ratified  and  confirmed  by  him;  and,  we  have  seen,  the  promise 
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whereon  such  ratification  is  founded  must  have  been  made  previous  to  the 
commencement  of  the  action,  or  it  will  not  be  good :  supi*a.     He  may, 
however,  bind  himself  apprentice  by  indenture,  Hex  v.  ^rundel^  5  M.  4r 
S.  257,  Aihcroft  v.  BertleSy  6  7!  R.  652  ;  but  he  cannot  bind  himself  in 
a  bond,  with  a  penalty,  conditioned  for  payment  of  interest  as  well  as  prin- 
cipal, Fisher  v.  Mowbray ^  8  East,  330.     He  will  not  be  bound  by  a  sub- 
mission to  arbitration,  QB,fyC.  255  ;  he  cannot  state  an  account,   True- 
many.  Hurst,  1  T.  R.  40,  Hedgley  v.  Holt,  4  Carr.  f^  Payne,  104.     An 
infant  will  not  be  liable  as  acceptor  of  a  bill  of  exchange,  though  its  con- 
sideration be  necessaries,  Williamson  v.  Watts,  1  Camp.  552 ;  but  see 
Tnteman  v.  Hurst,  1  T.  R.  40,  Jones  v.  Durch,  4  Price,  300  ;  thoygh, 
if  a  bill  be  drawn  while  the  party  is  an  infant,  and  accepted  by  him  after 
attaining  his  majority,  he  will  be  liable :  Stevens  v.  Jackson,  4  Camp. 
164.    An  infant  will  not  be  liable  to  a  party  from  whom  he  has  borrowed 
money,  even  though  for  the  purpose  of  providing  himself  with  necessaries, 
Probart  v.   Knoreth,  2  Esp.   Rep.  472,  n.  -,  but  he  will  be  liable  for 
money  had  and  received,  if  he  embezzle  money,  Bristow  v.  Eastman^ 
Pecu  Rep.  223,  1  Esp.  Rep.  172,  s.  c.     He  will  not  be  liable  in  an  action 
on  the  warranty  of  a  horse  :  Howlett  v.Haswell,  4  Camp.  118;  Oreen 
Y.  Oreenbank,  2  Marsh.  485.     The  payment  of  money  into  court  will 
not  preclude  the  deft  from  taking  advantage  of  his  infancy  ;  if  the  proper 
plea  have  been  pleaded,  Hitchcock  v.  Tyson,  2  Esp.  Rep.  481;  nor  will 
he  be  liable,  where  he  carries  on  a  particular  trade,  for  work  and  labour 
done  for  him,  in  furtherance  of  the  trade  so  carried  on,  and  by  which  he 
gains  his  livelihood  :  Dilk  v.  Keighley,  2  Esp.  Rep.  480.     Where  goods 
were  supplied  to  an  infant  to  trade  with,  and  he  consumed  them  as  neces- 
saries in  his  owh  family,  an  action  may  be  maintained  against  him,  for 
them,  as  such,  Turberville  v.  WJiitehouse,  \  C.  8r  P.,  94.    But  an  infant 
will  not  be  liable,  even  for  necessaries,  if  he  live  under  the  roof  of  his 
father,  by  whom  he  is  provided  with  every  requisite  which  in  his  judg- 
ment appears  to  be  proper:   Borrinsale  v.  Greville,  I  S.  N.  P.  128; 
Bainbridge  v.  Pickering,  2  H.  Bl.  1325.     •^It  is  incumbent  on  a  trades- 
man, before  he  trusts  an  infant  with  what  may  appear  necessaries,  to  in- 
quire whether  he  is  provided  by  his  friends :"  Ford  v.  Fothergill,  Pea. 
liep.  229;  1  Esp.  Rep.  211,  s.  c;  3  C.  ^  P.  114.     Assumpsit 
for  money  paid  will  lie  against  *an  infant,  if  the  sum  expended  f  *682] 
be  to  provide  necessaries  for  him  ;  or,  if  he  have  been  arrested 
for  a  debt  incurred  for  necessaries,  and  pit  pay  the  debt  to  effect  his  libera- 
tion from  prison,  the  infant  will  be  liable  :  Clarke  v.  Leslie,  5  Esp.  Rep. 
28;  Mar  low  v.  Pilfield,  1  P.  Wms.  55S.     A  party,  notwithstanding  his 
nonage,  will  be  liable  to  an  action  for  a  tort ;  and,  though  an  action  be 
founded  on  a  contract,  yet,  if,  in  point  of  substance,  it  be  of  the  description 
of  a  tort,  infancy  will  be  no  defence :  Bristow  v.  Eastman,  I  Esp.  Rep. 
173.     And*  an  infant  may  be  sued  for  money  had  and  received,  if  he 
wrongfully  embezzles  money  of  his  employers  :  ib.,  I  Esp.  Rep.  172. 
An  infant  cannot  be  liable  as  a  trespasser,  either  by  prior  command  or  sub- 
sequent assent :  Co.  Lit.  180,  *.  n.  4,  357,  *.    Where  a  party  has  con- 
tracted durine  his  minority,  and,  on  that  account,  is  not  liaole,  except  for 
necessaries,  the  pit  will  not  be  permitted  to  render  him  liable,  by  changii^ 
his  form  of  remedy,  and  adopting  that  by  action  ex  delicto,  as  for  a  tort ; 
a^  where  goods  have  been  ddivered  to  an  infant  on  a  contract,  knowing 
lum  to  be  under  age^  trover  cannot  be  maintained  for  such  goods^  1  Sid 
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129;  or,  where  a  minor  hires  a  horse,  and  it  is  injured  whilst  in  his  posses- 
sion, he  cannot  be  charged  in  an  action  on  the  case  for  the  injury  :  Jen* 
nings  V.  Randall^  8  71  R.  335. 

With  respect  to  what  are  necessaries^  all  such  things  as  are  immediately 
connected  with  the  person  of  the  infant  are  deemed  necessaries,  as  meat, 
drink,  apparel,  lodgings,  medicine,  and  education :  Com.  D.  Infant^  B. 
5;  JBac.  Jib,  Infancy^  L  3.  Articles,  to  be  necessaries,  must  correspond 
with  the  real  circumstances  of  the  infant,  and  not  merely  with  his  appear- 
ance in  life.  "  The  question  of  necessaries  is  a  relative  fact,  to  be  governed 
by  the  fortune  or  circumstances  of  the  infant,  and  proof  of  such  circum- 
stances lies  on  the  pit  ;'*  per  Ld.  Kenyan,  Ford  v.  Fothergilly  1  Esp. 
Rep.  211.  A  livery  for  the  servant  of  an  infant  who  was  a  captain  in  the 
army  was  considered  necessary  to  his  situation  in  life,  and  he  was  held  lia- 
ble :  Hands  v.  Slaney,  8  T.  R.  578.  Regimentals  furnished  to  an  infant 
who  was  a  member  of  a  volunteer  corps  have  been  held  to  be  necessaries : 
Coates  V.  Wilson,  5  Esp.  Rep.  152.  Horses  have  been  deemed  neces- 
saries, and  so  would  the  amount  of  a  farrier's  bill  relating  to  them  :  Clowes 
V.  Brooke,  2  Sir.  1101.  Necessaries  supplied  to  the  wife  and  children  of 
an  infant  are  necessaries  to  charge  the  infant :  Turner  v.  Trisby,  1  Sir, 
168.  Articles  furnished  to  deft.,  though  apparently  necessaries,  will  not 
be  deemed  so,  if  d^ft  live  in  his  father's  house,  who  provides  every  thing 
for  him,  ante,  581 ;  or,  if  he  have  incurred  a  debt  for  necessaries  with  some 
other  tradesman,  in  consequence  of  which  th^re  was  no  occasion  for  him  to 
incur  the  seconcf  debt,  he  will  not  be  liable ;  necessary  inquiry  ought  to 
have  been  made  previously  to  trusting  him  ;  Peak,  Rep.  229;  I  Esp.  Rep. 
211.  s.  c.;  Bainbridge  v.  Pickering,  2  JV.  Bl  1325;  1  S.  N.  P.  128. 
The  education  of  an  infant,  when  placed  at  a  school  by  his  parents,  is  not 
deemed  a  necessary,  to  charge  him  :  Meyn,  94.  A  chronometer  was  held 
not  to  be  necessary  for  a  lieutenant  in  the  navy,  who  was  an  infant :  BeroUea 
v.  Ramsay^  Holt,  77.  Articles  provided  for  the  wife  of  an  infant,  in  order 
to  their  n)arriage,  are  not  necessaries,  though  she  uses  them ;  Turner  v. 
Trisby,  1  Str.  168;  and  see  as  to  what  constitutes  necessaries,  Hedgley  v. 
Holt,  4  Carr.  ^  Payne,  104. 

An  infant  may,  at  all  times,  sue  on  a  contract  by  him :  Warwicke  v. 
Bruce,  2  M.  fy  S.  205.  An  infant  may  bring  an  action  for  a  breach  of 
promise  of  marriage :  ib.  209. 

The  contract  of  an  infant,  made  for  his  own  benefit,  according  to  the 

Sneral  principles  of  law,  is  not  void,  but  voidable  only  at  the  election  of 
e  infant :  per  Jlbbott,  C.  J.  Rex.  v.  Chillesford,  4  B.  ^  C.  100;  1  D. 
4*  77.  161.  Therefore,  a  subsequent  ratification  of  a  contract  entered  into 
during  a  party's  infancy,  after  he  has  attained  his  majority,  will  render  such 
contract  binding :  Co.  Lit.  3  a.;  Bac.  M.  Infancy,  I.  8;  Southeron  v. 
Whitlock,  I  Str.  690;  Zouch  v.  Parsons,  3  Burr.  1805.  The  con- 
«  firmation  of  such  contract  must,  however,  be  voluntary,  and  not 

r^58Sl  'brought  about  so  as  to  be  liable  to  suspicion,  and  show  he  was  im- 
posed upon;  as,  whereaninfanthad  contracted  a  debt,  and  two  days 
after  his  coming  of  age  was  induced  to  give  a  bill  of  exchange  to  substantiate 
it,  that  would  be  a  suspicious  circumstance :  Brooke  v.  Oally,  2  Mk.  34. 
In  Harmer  y.  Killing,  5  Esp.  Rep.  103,  Ld.  Jllvanley  said,  "  That  the 
infant  was  discharged  by  bis  nonage  for  goods,  not  necessaries,  if  furnished 
to'him  before  his  full  age,  but  that  he  might  bind  himself  by  a  new  pro* 
miae ;  bat  such  promise  must  be  voluntary^  and  given  with  knowledge  that 
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he  then  stood  dischar^d  by  law :  that  where  an  infant,  under  the  terror  of 
an  arrest,  had  a  promise  extorted  from  him,  or  where  it  was  given  ignorant 
of  the  protection  which  the  law  afforded  him,  such  promise  would  not  be 
binding,''  The  promise  confirming  the  contract  must  be  express  ;  a  bare 
acknowledgment  of  the  debt,  by  the  payment  of  a  sum  on  account  of  it, 
will  not  be  sufficient :  Thrupp  v.  Fielder y  2  Esp,  Sep.  628.  In  every 
instance  pf  a  continuing  contract,  voidable  only  by  an  infant  on  coming  of 
age,  the  infant  is  bound  to  give  notice  of  disaifirmance  of  such  contract  in 
reasonable  time,  and,  where  he  did  not  give  such  notice  within  four  months 
after  his  attaining  his  majority,  it  would  not  be  within  a  reasonable  time  : 
Holmes  V.  Blogg,  8  Taunt.  40.  The  notice  of  disaffirmance  may,  how* 
ever,  be  dispensed  with  by  the  opposite  party  ;  as,  where  ph.,  an  infant, 
and  another,  partners,  took  a  lease  of  the  deft  of  premises,  the  premium 
for  which  lease  was  paid  for,  half  by  the  infant  in  cash,  and  the  other  half 
by  bills,  drawn  by  deft,  and  accepted  by  the  pit,  in  the  joint  names  of 
himself  and  partner,  the  infant,  the  day  after  he  came  of  age,  dissolved  the 
partnership;  and,  four  months  after  such  dissolution,  the  deft  sued  the 
adult  partner  alone,  on  one  of  the  bills,  accepted  a  surrender  of  the  lease 
from  him,  abandoned  his  action,  and  destroyed  the  other  bills  :  held  that 
the  facts  would  be  for  a  jury  to  determine  whether  deft  had. not  dispensed 
with  formal  notice  of  disaffirmance  :  ib.  35. 

EviDBircs  IN.]  If  the  deft  relies  on  his  infancy  as  a  defence  under  the 
gencrs^  issue,  he  will  have  to  prove  the  same,  by  calling  any  party  who 
can  speak  to  his  birth.  The  register  of  his  birth,  with  proof  of  his  identity, 
is  good  evidence  of  his  infancy,  leader  v.  Barry ^  1  Esp.  Rep.  354  ;  but 
the  register  of  baptism  is  not  of  itself  enough,  fVihen  v.  Shaw,  3  Stark. 
63 ;  nor  is  a  register  of  the  christening  :  Bex  v.  North  Petherton^.S  B.  ^ 
C.  508  ;  aeeposty  *^  Begister.^' 

If  the  pit  replies,  or,  under  the  general  issue,  intends  to  show  that  the 
goods  were  necessaries,  the  burden  of  proof  of  that  fact  lies  on  him,  the 
question  as  to  which,  we  have  seen,  is  a  relative  fact,  to  be  governed  by  the 
fortune  and  circumstances  of  the  infant,  ante,  582,  Ford  v.  Fothergillj  1 
Esp.  Bep.  211  ;  and  pit  should,  therefore,  show  those  circumstances.  The 
question  as  to' what  are  necessaries,  is  a  mixed  question  of  law  and  fact : 
Maddox  v.  Miller,  1  M.fyS.  738.  The  deft,  should  be  prepared  with 
evidence,  to  rebut  the  pit 's  evidence  that  the  goods  were  necessaries, 
aa  by  showing  that  he  had  necessaries  previously  from  another  quarter,  or 
that  the  goods  were  not  suitable  to  his  station  and  fortune.  If  the  infancy 
be  not  denied  by  the  replication,  it  is,  in  general,  admitted  ;  but  where  the 
deft  pleads  infancy,  and  the  pit  replies  a  ratification  of  the  promises,  &c.) 
after  twenty-one,  the  pit  need  only,  in  the  first  instance,  prove  a  promise^ 
and  it  will  be  incumbent  on  the  deii  to  prove  his  infancy. :  Borthwick  r. 
CarrutAers,  I  T.  B.  668.  As  to  what  will  amount  to  a  ratification^  antt^ 
582. 


INFERIOR  COURT. 
See  <<  JmDOHSKT/'  and  Iimax. 


8S  INNKEEPER,  ACTIONB  AGAINST. 

[*584].  •INFORMER. 

See  "Witness." 


INHABITANT. 
See  « Common/*  ante,  371,  ahd  "Witness." 


INJUNCTION. 
See  "Chancery," 


INNKEEPER,  Actions  against. 

FoBM  OP  Remedy,  and  Pleadings.]  There  is  nothing  peculiar  re- 
kting  to  the  form  of  remedy  or  pleadings  in  actions  against  innkeepers.  As- 
sumpsit may  be  supported  against  them  for  any  wrong  done  by  them  in  the 
character  of  innkeeper:  7  T.  R.  I7li  5  T.  S.  273;  1  T.  R.  27.  It  is, 
however,  more  usual,  and  best,  to  declare  in  case:  1  Chit.  PL  129;  2  ib.f 
667,  n.  a. 

Where  the  declaration  is  framed  in  case,  on  the  obligation  of  law,  uncon* 
nected  with  any  contract  between  the  parties,  it  is  sufficient  to  state  very 
concisely  the  circumstances  which  gave  rise  to  the  deft.'s  particular  duty  or 
liability:  5  7!  R.  149.  The  declaration  must  show  that  deft  was  a  com- 
mon innkeeper:  Dig.  266,  b.;  8  Co.  32,  b.  A  misrecital  of  the  custom 
does  not  hurt:  Lat  127;  2  Cro.  224.  It  is  unnecessary,  though  usual,  to 
state  such  custom:  ante,  326;  1  fVils,  281.  In  proceeding  against  an  hotel- 
keeper,  he  should  be  declared  against  as  such :  Jones  v.  Osborn,  2  Chit. 
Rep.  484;  S  B.  fy  ^.  283.  The  plea  of  not  guilty  will  suffice,  though  the 
de£  has  matter  of  excuse,  as  that  his  inn  was  full,  &c:  1  Jlnd.  29;  Com. 
D.  Pkader,  2  Q.  ^ 

Pbecedents.]  See  form  of  declaration  in  case  against  an  innkeeper, 
for  the  loss  of  a  box,  2  Chit.  PL  667;  against  an  innkeeper,  for  refusing 
to  lodge  pit,  ib.  666;  and  other  precedents;  8  fFentw.  Index,  44,  47-8. 

Evidence  for  Plaintiff.]  An  innkeeper,  like  a  carrier,  is  in  the 
nature  of  an  insurer  of  the  safety  of  personal  property  entrusted*  to  his 
care:  5  T.  R.  273;  1  T.  R.  27;  Jones,  104.  In  actions  by  a  guest  against 
an  innkeeper,  to  recover  damages  for  the  value  of  things  lost,  pit  must 
prove  that  he  was  a  guest,  and  using  the  inn  as  such,  and  had  been  sa  re- 
ceived. Bird  V.  Bird,  1  Jind.  29,  Bennett  v.  Miller,  5  T.  R.  273;  and 
it  is  not  necessary  that  the  guest  should  be  a  traveller,  Thompson  v.  Lacy, 
^  B.  fy  Jl.  283;  that  deft.'8  house  was  a  common  inn  for  the  reception  of 
travellers,  it  will  be  sufficient  for  pit  to  prove  that  he  is  in  the  habit  of  re- 
ceiving aU  sojourners  and  travellers,  and"-  providing  lodging  and  entertain- 
ment at  a  reasonable  price;  and  therefore  a  house  of  public  entertainment 
in  London,  where  beds,  provisions,  &c,  are  furnished  for  all  persons  pay- 
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ing  for  the  same,  but  which  was  merely  called  a  tavern  and  cofiee-house^  and 

was  not  frequented  by  stage-coaches  and  wagons  from  the^  country,  and 

which  had  no  stables  belonging  to  it,  is  to  be  considered  an  inn,  and  the 

ownet  is  subject  to  the  liabilities  of  innkeepers:   Thompson  v.  Lacy^  3  B. 

4*  •^.  283.     It  must  also  be  shown  that  the  things  were  brought 

to  the  inn,  that  they  were  the  pit's  property,  and  *that  they  r*585l 

were  lost  from  the  negligence  of  the  innkeeper  or  his  servants: 

1  Rol.  2,  /.  35i  47;  8  Co.  32.     The  action  lies,  though  the  plt/s  servant, 

1  Bol  3,  /.  40,  Lat.  127,  ^  Bro.  224,  or  his  friend,  Yel.  162,  were  the 

guest.     The  value  of  the  goods  should  be  proved. 

Where  the  action  is  against  the  innkeeper  for  refusing  to  receive  a  person 
as  a  guest,  the  pit.  must  show  that  the  deft.'s  house  was  a  common  inn,  that 
he  came  to  it,  and  required  to  be  entertained,  and  offered  to  pay  for  what 
might  be  furnished  to  him,  and  that  he  was  refused:  Kdlw,  50;  Dver^ 
158. 

EviDSKCE  TOR  DEFENDANT.]  Where  pit  proceeds  for  the  loss  of  his 
tfaingB,  the  deft  may  show  that  his  house  was  broken  open,  and  a  forcible 
robfery  of  them  committed  by  thieves,  1  BL  Com.  430;  or  that  they  were 
taken  by  the  guest's  own  servant  or  companion.  Burgess  v.  Clements^  4 
JM.  ^  S,  310,  8  Co.  33,  a.;  or  merely  through  his  own  negligence:  ib., 
Z>y«r,266,  And  deft  may  prove  that  the  guest  deposited  his  goods  in  a 
room  which  he  uses  as  a  warehouse,  and  of  which  the  guest  had  the  exclu- 
•ive  possession:  Famworth  v.  Packwoody  1  Stark.  249.  But,  though 
the  pit.  had  the  key  of  his  chamber  delivered  to  him,  and  did  not  shut  the 
door  of  his  chamber,  deft  would  still  be  liable.  Com.  D.  *3ction  on  the 
Case  for  Negligence^  B.  1 ;  arid  so  he  would,  though  the  pit  went  to  view 
the  town  for  any  time,  or  stayed  away  a  considerable  time,  t&y  or  though 
the  goods  were  put  by  the  deft  out  of  the  inn :  ib.  Deft  may  prove,  in  answer, 
that  he  told  the  pit  that  his  house  was  full,  and  that  he  could  not  accommo- 
date him,  but  the  pit  said  that  <<he  would  shift  or  take  his  chance;"  and 
if  his  goods  were  aflerwards  lost,  the  deft  would  be  discharged,  as  he  did 
not  receive  the  pit  as  a  ^est:  8  Co.  22.  But,  where  an  innkeeper  refused 
to  take  charge  of  goods  till  a  future  day,  because  his  house  was  full  of  par- 
cels, and  the  owner  afterwards  stayed  in  the  inn  as  a  guest,  and  the  goods 
were  stolen  during  his  stay,  it  was  held  that  deft  was  liable,  Bennett  v. 
MiUeTf  5  T.  R.  273;  or  he  may  prove  that  he  desired  the  pit  to  put  the 
goods  in  a  particular  place  of  safety,  which  he  neglected,  and  that  the 
goods  were  thereby  lost;  or  that  pit  ordered  the  goods  to  }>e  placed  in  some 
place  out  of  the  inn;  as,  where  he  ordered  his  horse  to  be  turned  out  to 
grass,  which  was  lost,  8  Co.  22.  If  the  property  lost  were  goods,  deft 
may  show  that  they  were  things  which  pit  kept  at  his  inn,  where  pit  was 
not  a  guest,  and  that,  as  the  innkeeper  derived  no  benefit  from  them,  he 
was  not  bound  to  take  charge  of  them,  Cro.  J.  88,  as  he  would  be  in  the 
case  of  horses  standing  in  his  stables:  1  Salk.  388.  Deft  may  also  show 
that  pit  was  not  a  traveller  or  guest,  but  merely  a  neighbour  or  friend,  who 
received  his  lodgings  gratuitously,  out  of  mere  kindness :  1  JlndL  29 ; 
Idoo  78. 

Where  the  action  is  for  not  receiving  defl.  as  a  guest,  deft  may  show 
that  his  house  was  full,  and  that  he  had  no  further  accommodations,  Dyer^ 
158,  1  fiol.  3,  /.  45  ;  and  see  the  observations  on  this  action  in  5  Z!  i?« 
143,  8  Co.  32,  2  Raym.  909. 


90  »  INQUlSmdN. 


#    .  INQUIRY,  WaiT  of,  Evimhcb  ok. 

Iir  executing  a  writ  of  inquiry,  as  the  deft  admits  that  pit  has  a  cauae  of 
action,  as  stated  in  the  declaration,  by  suffering  judgment  by  default,  all  the 
pit  has  to  prove,  or  the  deft,  will  be  allowed  to  dispute,  is  the  amount  of 
the  damages  :  De  Gaillon  v.  UAiglt^  \  B.  fy  P.  868.  Therefore,  in  an 
action  on  a  bill  of  exchange  or  promissory  note,  it  need  not  be  proved, 
though  it  must  be  produced,  to  satisfy  the  jury,  that  no  nioney  has  b^n  paid 

on  it :    Green  v.    Heamty    3   T,  B.   301.      And  it  cannot 
f  *586]  *be  objected  that  the  bill  is  on  a  wron^  stamp :   2  Show,  422. 

And  it  has  been  held  that  a  lease,  mentioned  in  the  condition  of 
a. bond  set  out  by  the  deft  upon  oyer,  need  not  be  proved:  Collins  v.  jffy- 
boty  1  Esp.  Bep.  157.  In  an  action  on  a  contract,  the  deft,  will  not  be  Al- 
lowed, even  in  mitigation  of  damages,  to  give  evidence  of  fraud,  or  of  any 
other  matter  which  would  render  the  contract  void,  as  he  admits  the  valid- 
ity of  the  contract,  by  suffering  judgment  to  go  by  default :  E.  ImL  Comp. 
V.  Glover^  Str.  612  ;  \  B,  fy  P,  363.  Nor  can  deft  go  into  evidence  of 
matter  which  forms  a  ground  of  set-off :  Carrutlhers  v.  Grahamy  14  Ecut^ 
578.  In  trespass,  or  m  other  actions,  where  the  damage  actually  sustained 
by  the  pit  is  the  measure  of  the  damages  to  be  given  by  the  jury,  if  the  pit 
do  not  prove  the  nature  of  the  injury,  and  the  amount  of  the  damage  sus- 
tained by  him;  the  jury  are  to  imply  the  amount  of  the  damages  from  the 
nature  of  the  injury,^  and  they  may  give  more  than  nominal  damages,  with- 
out any  evidence  of  the  damages  being  given  :  Tripp  v.  ThomaSy  ^  B.  tf 
C.  427  ;  5  D.  fy  B,  276.  But  the  deft,  is  entitled  to  nominal  damages, 
though  he  do  not  produce  the  bill.  Marshall  v.  Griffin,  B,  4*  M.  41  ; 
1  Chii.  B.  372.  Where  the  action  is  founded  on  the  instrument  itself,  let- 
ting judgment  zo  by  default  is  an  admission  of  the  cause  of  action,  and  of 
the  deft 's  liability  to  the  amount  of  the  bill.  3  Wils.  155  ;  She/^ard  v. 
CharieTy  4  T.  B.  21 S.  Such  persons  only  should  be  admitted  as  witnesses 
as  are  competent  in  a  trial  at  nisiprius,  and  they  should  be  regularly  sworn. 


INQUISITION. 

Effect  of.]  An  inquisition,  when  properly  made,  is  conclusive  evi- 
dence against  all  parties  and  privies  to  it,  but  not  as  against  strangers.  A 
sheriff's  inquisition,  to  ascertain  the  value  of  property,  for  the  information 
of  the  sheriff,  is  not  conclusive,  or,  as  it  seems,  admissible  evidence  against 
the  sheriff :  Luckow  v.  Eamery  2  H,  Bl.  437.  Nor  is  it  evidence,  in  his 
favour:  Glossop  v.  Bohy  3  M.  fy  S.  175.  An  inquisition  o(/elodese, 
taken  before  a  coroner  super  visum  corporisy  was  formerly  considered  con- 
clusive evidence  of  the  fact  against  the  executors  or  administrators  of  the 
deceased,  3  Inst  ;  it  is,  however,  now  held,  that  such  inquisition  %iay  be 
removed  into  K.  B.  and  traversed,  1  Saund,  362,  (n) ;  and  so  on  an  ex- 
tent;  I  r.  fy  J.  249  ;  4  Bing.  96;  6  D.  fy  B.  188.  The  inquisition  of 
fugam  fecit  is,  however,  still  held  (though  not,  as  it  seems,  upon  principle) 
to  be  conclusive  :  ib.  Inquisitions  of  lunacy  are  evidence,  even  asainst 
third  persons,  who  are  strangers  to  the  proceeding.  Thus,  where  an  inqui- 
sition of  lunacy  was  offered  as  evidence  to  affect  the  rights  of  third  persons, 
and  o^*ected  against  as  res  inter  alias  acta,  the  objection  was  overruled  by 
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Lord  Hardunckej  M^ing  that  inquisitions  of  lunacy,  and  likewise  other  in- 
quisitionsy  as  post  mortem^  &c.,  ate  always  adnnitted  to  be  read,  but  not 
conclusive :  2  ^tk*  412 ;  1  Ph.  Ev.  356.  And  an  inquisition  under  a 
commission  from  the  Court  of  Exchequer,  to  inquire  whether  a  prior,  or 
the  crown,  after  the  dissolution  of  the  priory,  was  seized  of  certain  lands, 
was  held  to  be  admissible,  but  not  conclusive  evidence,  as  to  the  facts  stated 
in  the  return  :  Tooker  v.  Duke  of  Beaufort^  1  Burr,  146.  And  the  sur- 
veys of  the  commissioners  appointed  by  act  of  Parliament,  durinethe  time 
of  the  commonwealth,  are  admitted  in  evidence  :  Underhill  v.  Durham^ 
2  OwilL  542;  Bulimy.  Michel^  4  DoWy  325;  Rowb  v.  Ireland^  11 
EcLstj  284.  .  And  in  an  action  on  a  bond  against  the  executors  of  the  obli- 

S»r,  an  inquisition  of  lunacy  has  been  admitted  under  non  estfactum^  for 
e  purpose  of  showing  that  the  obligor  had  been  a  lunatic  from  a  certain  , 
time,  as  found  by  the  inquisition  :  Faulder  v.  Silk^  3  Camp,  126. 


*Pboo7  of.]  In  cases  of  general  concern,  and  where  the  in-  r^587l 
qnisition  is  of  great  notoriety,  it  seems,  it  requires  no  proof,  such 
as  the  return  to  the  inquisition  in  Hen,  Sth*a  time  :  B.  N.  P.  228.  But, 
in  other  cases,  it  must  be  shown,  the  inquiry  was  made  under  proper  author- 
ity, as  in  the  case  of  an  inquisition  post  mortem^  and  such  private  ofiSces. 
The  return  cannot  be  read  without  also  reading  the  commission,  unless,  aa 
it  seems,  the  inquisition  be  old  :  Fin.  M,  Ev.  A.^  b.  42.  The  inquisi- 
tion, if  filed  of  record,  should  be  proved,  as  other  records  :  see  ^^Judg" 
mmt^^^  ^^  Record.** 
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Pleadings,  relative  io.^  In  actions  against  an  insolvent  debtor,  upon 
any  cause  of  action  arising  before  his  actually  being  in  custody,  he  •■lay 
plead,  generally,  <^  that  he  was  duly  discharged  according  to  the  act,  by 
the  order  by  which  the  discharge  was  obtained,  and  that  the  discharge  re- 
mains in  force,''  without  pleading  any  other  matter  specially,  7  O.  4,  c. 
57,  s.  28;  unless  the  Insolvent  Act  gives  the  general  form,  the  plea  must 
show  in  what  manner  the  deft  was  discharged :  8  Eastj  48;  fVilles,  199. 
The  discharge  cannot  be.eiven  in  evidence  under  the  general  issue:  Com. 
D.  Pleculer^  2  G.  16.  If  pit  agree  to  abandon  his  debt,  and  request  deft, 
not  to  insert  it  iu  his  schedule,  the  deft,  may  give  that  in  evidence  as  a  da* 
lence  under  the  general  issue,  and  it  need  not  be  pleaded  specially:  3  Moo» 
234;  see  JD.^  E.  600.  It  seems  the  discharge  of  the  pit,  as  an  insol* 
vent  debtor,  is  a  good  defence  under  the  general  issue:  3  Camp.  236;  1 
C.  fy  P.  146.  Any  other  plea  may  be  pleaded.  When  a  discharge  «nder 
the  Insolvent  Debtors,'  or  Lords'  Act,  is  pleaded,  the  replication  may  either 
deny  the  fact,  3  Went.  200,  or  reply  that  the  discharge  was  obtained 
by  fraud;  or,  in  the  former  case,  the  pit  may  admit  the  plea,  and  tako 
judgment  for  his  demand,  to  be  levied  of  the  future  effects :  Buxton  r. 
Mardin,  1  7!  B.  60;  Com.  D.  Pleader,  O.  16. 


Vol.  IL  13 


M  INSOLVEITCT. 


Precedents. 


DECLARATION  VT  THE  ASSIGNEE  OF  AN  IZOOLTXNT  DEBTOt. 

{Venu€j  (to  wit)  A.  B.,  assignee  of  on  estate  and  effects  of  C.  D.,  heretofore  fm  insolvent 
debtor,  and  discharg^ed  under  and  in  pursuance  of  an  act  of  Parliament,  now  in  force,  for  tho 
relief  of  insolvent  debtors  in  England,  in  pursuance  of  and  by  virtue  of  that  act,  and  an  assign- 
ment of  such  estate  and  efi*ects  to  him,  the  said  A.  B.,  in  that  behalf  dulv  made,  odmplains,  dce^ 
for  that  whereas,  before  the  said  C.  D.  was  so  discharged,  6lc^  and  before  the  said  assignment 
tithe  said  pit,  on,  6lc 

" '  PLEA  OF  DEFT.*8  DISCHARGE  UNDER  INSOLYENT  ACT. 

fActtb  non,  as  pott^ "  Pteat")  Because  he  saith  that,  heretofore,  to  wit,  on,  &-c  (day  of  or- 
der of  discharge^^  to  wit,  at,  Slc.  (venue^)  by  a  certain  order  made  by  a  Court  for  Relief  of  In- 
solvent  Debtors  in  England,  he,  the  said  deft^  then  bcin^  an  involvent  debtor  in  custody,  was 
'  duly  discharged,  according  to  the  act  of  Parliament  then  in  force  for  the  relief  of  and  concern- 
ing  insolvent  debtors  in  England,  in  such  case  made  and  provided,  of  and  from  the  said  several 
proposed  promises  and  undertakings  and  causes  of  action  (ifany^)  and  each  and  every  of  them, 
in  the  said  declaraction  mentioned,  and  that  tho  said  discharge  still  remains  in  full  force,  and  this 
he,  the  said  deft,  is  ready  to  verify;  wherefore  he  prays  judgment  if  the  said  pit  ought  to  have 
or  maintain  his  aforesaid  actioii  thereof  against  him,  &.c 

See  another  form,  3  Chit,  PI  919;  plea  of  plt*8  discharge  under,  t^.,  931;  replication  that 
deft  promised  after  discharge,  t^.,  1150;  replication  denying  discharge,  ib,;  replication  that  note 
-was  given  afler  discharge,  ib^  rejoinder  that  was  contracted  before  discharge,  ib^  1220;  surre- 
joinder that  the  debt  was  not  contracted  before,  ib»^  1234. 


f*688j  'Effect  of.]  With  re5pect  to  claims  against  an  insolvent 
debtor,  the  benefit  of  7  G.  4,  c.  51  y  is  afforded  to  all  persons  in 
actual  custody,  upon  any  process  for  any  debt,  damage,  cost,  or  money, 
or  for  anj  contempt  of  court  for  non-payment  of  money  or  costs.  At  the 
time  of  subscribing  his  petition,  the  prisoner  is  to  execute  an  assignment 
to  the  provisional  assignee  of  the  court,  which  passes  all  property  which 
^^^s'at  the  time  of  his  petition,  and  not  subsequently  acquired v property, 
except  by  order  of  the  court:  Stepper  v.  Marshallj  2  Bing,  372.  As  to 
the  assignee  being  compelled  to  accept  the  effects,  see  1  Bing,  354. 

The  effect  of  the  discharge  is  to  relieve  the  insolvent  only  to  the  extent 
of  the  specific  debts  described  in  his  schedule;  Taylor  v.  Buchanan^  4 
B.  fy  C.  419;  6  D.  4-  R.  491.  But,  if  the  insolvent  omit  to  notice  a  debt 
in  his  schedule,  he  will  not  be  discharged  from  it,  unless  he  did  so  at  the 
request  of  the  creditor:  Baker  v.  Sydee^  7  Taunt.  179;  3  Moo.  231.  A 
description  of  a  debt  will  generally  be  held  sufficient,  if  it  appear  that  deflt.^ 
had  no  intention  to  mislead,  and  the  creditor  could  not  be  deceived  as  to 
the  debt,  though  it  may  not  be  strictly  and  literally  correct:  Forman 
V.  Drew,  4  B.  fy  C.  15;  6  D.  fy  B.  75.  Where  the  insolvent  had  given 
his  creditor  a  bill  of  exchange  for  the  debt,  which  the  latter  had  indorsed, 
but  the  insolvent  was  ignorant  thereof,  his  description  of  the  original  debt 
in  the  schedule,  and  statement  therein,  that  the  bill  had  been  given  without 
noticing  the  holder,  were  held  to  be  sufficient  against  the  latter:  Beeves  v. 
Lambert,  4  B.  fy  C.  214.  The  statutes  do  not,  in  general,  discharge  the 
insolvent  from  contingent  debts,  2  Chit.  Bep.  448.  It  seems,  the  insol- 
vent  cannot  now  be  discharged  in  respect  of  any  effects  acquired  by  him 
fince  his  discharge.  If  the  insolvent,  after  his  discharge,  expressly  and  in* 
definitely  promise  to  pay  the  debt,  he  may  be  sued  on  such  new  contract: 
lM.fyS.  595',  2  Str.  1233;  2  0^.  BL  1217;  3  B.  fy  P.  394;  sed  vide 
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6  Taunt.  563.  The  Insolvent  Act  does  not  discharge  him  from  liability 
to  actions  for  torts,  as  for  assault,  slander,  &c. ;  and  he  is  not  discharged 
from  liability  to  an  action  for  mesne  profits,  even  though  accruing  before 
the  discharge,  the  damages  being  then  unliquidated:  3  B,  fy  ^.  407;  2 
Chit  Rep.  222,  j.  c;  2  B.  fy  C.  762;  A,  D.  ^  R.  430,  s.  c;  and  see  1 
CMt.  PL  79-80. 

With  respect  to  claims  by  an  insolvent,  as  already  seen,  all  the  legal  in- 
terest of  his  contract  vests  in  the  assignee,  or  provisional  assignee,  iC  no 
other  be  appointed,  infra^  and  he  should  be  pit  The  provisional  assigiiee 
may  bring  an  ejectment,  without  any  application  to  the  court:  3  Bing,  303; 

2  C.  fy  r.  79,  s.  c.  The  insolvent,  therefore,  cannot  sue  for  a  debt  due  to 
him  at  the  time  of  filing  his  petition,  and  which  is  assigned  to  the  assignee, 
even  though  the  assignees  do  not  interfere,  I  C.  fy  P.  146,  7  Moo.  374; 
nor  can  he  sue  in  trover  for  plate  acquired  before  his  insolvency:  ib.  But, 
if  the  debt  was  not  included  in  the  schedule,  and  was  not  due  till  after  dis- 
charge, he  may  sue  for  it:  2  Doug.  472.  And  an  insolvent  may,  in  ge- 
neral, sue  for  a  debt  subsequent  to  hearing  the  petition,  and  while  in  custody, 
4  B.  fy  C  419;  6  D.  fy  R.  491.  And  an  insolvent  may  sue  for  after-ac- 
quired property,  even  against  his  assignees,  unless  they  have  acquired  a 
property  in  it  under  the  warrant  of  attorney  and  judgment,  on  which  the 
court  is  authorized  to  issue  execution,  2  Bing.  372;  and  see  further,  as  to 
suits  by  and  against  bankrupt*,  antCj  "  Bankrupt." 

Evidence.]  A  true  copy  of  the  petition,  schedule,  order,  judgment, 
and  other  proceedings,  signed  by  the  officer  in  whose  custody  the  same 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy,  without  being 
stamped,  is  evidence,  in  all  courts,  of  the  same  respectively:  7  G.  4.  It 
is  necessary,  however,  to  prove  the  affidavit  of  notice:  Sascall  v.  Brown^ 

3  Stark.  54.  Where  the  deft  is  discharged  under  the  Lords'  Act,  be 
must  produce  the  rule  of  court  by  which  he  was  discharged; 

*if  he  was  discharged  under  the  Insolvent  Act,  he  must  produce  ["♦Sfi^'l 
the  order  of  the  Insolvent  Court  for  the  deft,  's  discharge,  to  prov^ 
which  the  original  entry  of  the  judgment  of  the  court  ought  to  be  produced; 
and  an  order  to  the  Marshal  of  the  K.  B.  prison,  or  other  gaoler,  for  the 
discharge  of  the  deft,  reciting  the  judgment,  is  insufficient.  Doe  d.  Robison 
V.  Bar  tony  2  Stark.  473;  nor  can  the  discharge  be  proved  by  parol  evi- 
dence: not  even  by  proof  of  the  acknowledgment  of  the  party:  Scott  v. 
ClarCy  3  Campb.  236.  But  a  paper,  purporting  to  be  a  copy  of  the  origi- 
nal discharge  of  an  insolvent,  and  signed  by  the  clerk  of  the  proper  officer 
of  that  court,  with  the  impression  of  the  seal  affixed  to  it,  is  admissible  in 
evidence  to  prove  such  discharge,  without  the  production  of  the  certificate 
thereof,  or  proof  of  its  being  an  examined  or  attested  copy:  Carpenter  v. 
Waitej  3  Moo.  231:  Neal  v.  haacSy  4  B.  fy  C.  335;  6  D.  fy  R,  484.  If 
the  dtft.  intends  proving  pit's,  discharge,  besides  the  usual  evidence  thereof, 
as  above,  the  pit 's  identity  should  be  established.  If  pit  relies  on  any 
subsequent  promise  made  by  the  deft,  so  as  to  revive  the  latter's  liability, 
the  same  should  be  proved. 


INSPECTION  OF  WRITINGS,  &c. 
Pbivate  Documents.]    It  is  a  general  rule  that  a  pit  shall  not  be 
obliged  to  furnish  evidence  against  himself,  and  the  court  will  not  in  gene- 
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ral  oblige  a  pit  to  discover  the  evidence  in  support  of  his  tction  before 
trial,  1  Chit,  Sep.  476;  nor  can  a  third  person  be  obliged,  in  general,  to 
give  a  copy  of  books,  &c.,  of  a  private  nature,  1  Ld*  Raym.  705, 8  ib.  927. 
Tidd^  641 ;  and  see  Ratcliffy.  BUashy^  3  Bing,  148,  where  the  principle 
as  to  requiring  a  partjr  to  produce  a  written  instrument  in  his  possession  is 
fully  considered.  But,  where  the  action  is  founded  on  a  written  instru- 
ment, as  a  bill  of  exchange  or  promissory  note,  1  Bing.  161,  special  agree- 
ment, or  undertaking  in  writing  to  pay  the  debt  of  a  third  person,  Tidd. 
639,  if  a  special  ground  be  laid,  as  that  the  demand  is  of  long  standing,  and 
the  deft,  has  no  copy  of  the  instrument,  or  that  there  is  reason  to  suspect  its 
being  forced  {atd  qu^erCy  see  1  Bing.  451,)  &c.,  the  court  on  motion,  or  a 
Judge  on  summons,  will  make  an  order  for  the  delivery  of  a  copy  of  it  to 
the  deft,  or  his  attorney,  and  that  all  proceedings  in  the  action  be  in  the 
meantime  stayed :  Tidd  639.  The  Court  of  C.  P.  will  not  compel  deft, 
to  produce  bills  of  exchange  on  which  action  is  brought,  and  permit  pit  to 
take  copies  of  them  upon  an  af&davit,  contradicted  by  deft,  that  the  bills 
had  come  into  his  hands  by  fraud,  and  had  not  been  satisfied,  1  Bing,  161; 
and  that  court  will  not  com[>el  note  to  be  deposited  in  hands  of  prothonotary 
for  deft,  to  take  copy,  and  in  order  to  see  whether  or  not  it  was  a  forgery: 
1  Bing,  451.  In  the  Exchequer,  a  party  interested  in  documents  in  pos- 
session of  adversary  is  entitled  to  their  production:  1  F.  ^  Jl  28;  I  M.  ^ 
&75;7  Price,  205. 

Where  the  deft  has  the  custody  of  a  written  instrument  which  he  holds 
a^  a  trustee,  the  courts^  in  most  cases,  will  order  him  to  give  an  inspection 
and  copy  of  it  to  the  pit  at  his  expense,  and  to  produce  it  for  various  pur- 
poses: see  Tidd,  639;  Barnes,  439;  Bunb,  243.  If  the  party  does  not 
hold  it  as  a  trustee,  the  court  will  not  grant  th^  application,  and  if  he  dis- 
putes such  fact,  the  court  will  not  p*ant  it,  3  Bing.  150;  and  the  court  will 
not  compel  a  party  to  allow  the  inspection  of  his  title-deeds,  and  give  a 
copy  thereof  to  a  person  who  supposes  such  deeds  contain  a  reservation  in 
his  favour  of  manorial  rights,  unless  it  appear  that  the  party  holds  the  deeds 
as  trustee  for  applicant:  I  B.  fy  C,  262;  2  D.  fy  S.  386,  s,  e.  In  an  ac-^ 
tion  for  freight  and  demurrage  by  shipowners  against  charterer,  the  court 

will  not  grant  the  latter  an  inspection  of  the  log-book  kept  during 
r*690l  *the  voyage.  Bundle  v.  Beaumont,  1  M.  ^  P.  396;  and,  in 

an  action  by  the  owners  of  a  ship  against  a  broker  employed  by 
them  to  procure  a  cargo,  the  court  refused  to  order  the  latter  to  allow  the 
former  to  inspect  or  take  a  copy  of  a  letter  received  by  him  from  a  corres- 
pondent abroad,  although  he  acted  as  such  broker  at  the  time :  Boufe  v. 
Howden,  1  M.  fy  P.  334.  It  is  a  general  rule,  that,  if  two  parties  execute 
one  deed  or  instrument,  the  one  who  has  it  holds  it  as  trustee  for  the  other, 
on  the  ground  that  they  have  both  an  interest,  see^.  Park^  J.  \  M.  ^  P. 
337;  and  in  the  Common  Pleas,  if  one  part  only  of  an  indenture  be  executed, 
the  court  will  compel  the  party  having  the  custody  of  it  to  produce  it  for 
inspection,  upon  an  action  commenced  against  him  by  the  other  partj, 
unless  he  can  show  some  sufiSqj^nt  reason  to  the  contrary:  1  Taunt,  386; 
1  Moo.  465;  8  Taunt.  131;  2  Moo.  513,  a.,  s.  c.  But,  where  the  deft., 
after  settling  a  draft  of  articles  of  partnership  with  the  pit ,  having  engrossed 
and  executed  a  deed,  differing  in  some  respects  from  the  draft  of  the  pit 
refused  to  execute  the  deed,  but  having  afterwards  commenced  an  action  for 
breach  of  agreement  to  take  him  into  partnership,  he  moved  to  be  at  liberty 
to  inspect  and  copy  the  deed,  the  court  refused  an  order  for  inspeetion,  5 
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Sing.  14S;  tnd  where  two  parts  of  an  indenture  were  executed  by  both 

?iTtie8,  each  keeping  one,  and'  one  part  was  lost,  the  Court  of  Common 
leas  would  not  compel  the  other  party  to  produce  his  part,  in  order  td 
support  an  action  against  him  on  the  instrument,  6  Taunt.  302;  1  Marsh* 
61 O9  s.  c;  for  the  one  party  executes  a  deed  by  which  he  binds  himself, 
and  the  other  executes  a  deed  by  which  he  binds  himself,  and  the'  one, 
having  lost  his  part,  caUs  on  the  other  to  produce  his:  it  is  like  a  case  where 
a  man  having  given  a  bond,  kept  a  copy  of  it,  and  the  other,  losing  the 
bond,  applies  for  a  copy  of  the  copy, — we  should  not  gi-ant  that,  p,  Gribbs, 
C,  J.J  s,  c. ;  and,  upon  an  affidavit  that  no  copy  or  counterpart  of  a  lease  on 
which  pit  sued  was  in  possession  or  power  of  pit,  and  that, the  attorney  . 
who  drew  tiie  lease  and  counterpart  had  absconded,  court  refused  to  order 
deft,  who  was  in  possession  of  lease,  to  permit  a  copy  to  be  taken,  4  Bing, 
152.  In  the  King's  Bench,  when  the  pit  is  entitled  to  the  inspection  of  a 
lease,  &c,  in  the  possession  of  the  deft,  the  court  will  grant  a  rule  for  the 
latter  to  produce  it,  and  give  a  copy  thereof  to  the  pit,  in  order  that  he  may 
declare  Uiereon:  Tiddy  494,  640.  And,  where  the  pit,  in  an  action  on  a 
deed,  has  had  the  same  taken  from  him,  under  a  warrant  against  him  for 
felony,  the  court,  on  an  affidavit  of  demand  upon,  and  refusal  hy,  the  magis- 
trate and  constable,  will  direct  them  to  give  the  pit.  a  copy  to  declare  on, 
and  to  produce  the  deed  on  the  trial,  the  pit  undertaking  to  pay  the  ex- 
penses: 2  Chit.  Rep.  229.  As  to  inspection  of  papers,  &c.,  in  actions  on 
policies  of  insurance;  post^  604.  By  53  O^  3,  c.  141,  s.  5,  the  grantor  of 
an  annuity  is  entitled  to  a  copy  of  every  deed,  &c.,  whereby  it  was  granted; 
and,  if  not  delivered  within  twenty-one  days  after  notice,  a  summons  may 
be  taken  out,  and  order  obtained  thereon,  for  the  production  of  such  deedf, 
&e.,  and  for  suffering  the  complainant  to  take  copies  thereof  and  examine 
the  same. 

In  the  King's  Bench,  the  pit  may  have  a  rule  for  the  deft,  to  produce 
a  deed  before  the  commissioners  of  the  stamp-office  to  be  stamped,  or  to 
the  pit's  attorney,  in  order  that  he  may  ascertain  the  names  of  the  wit- 
nesses, so  as  to  subpoena  them.  And  a  rule  for  the  production  of  a  deed 
to  be  stamped,  has  been  granted  by  the  Court  of  Common  Pleas,  4  Taunt. 
157,  Tiddj  641 ;  though,  in  a  former  case,  that  court  refused  to  make  a 
rule  on  the  pit,  in  an  action  on  a  bond  to  allow  an  officer  of  the  stamp 
duties  to  inspect  the  bond,  because  the  deft,  suspected  it  to  be  forged  :  1 
B.  f  P.  271;  Tiddy  641.  In  Oyner^.  Baykj/y  5  Moo.  71,  the  pit, 
having  entered  into  a  contract  with  an  auctioneer,  for  the  purchase  of  land 
by  auction,  and  made  a  deposit  in  part  of  the  purchase-money^  and  after- 
wards brought  an  action  against  the  defts.  (the  vendors)  for  interest,  for 
not  completing  the  purchase  according  to  the  conditions  of 
•sale,  the  court  ordered  the  defts.  to  produce  thB  contract,  for  the  ^*59 1] 
purpose  of  the  plt.'s  getting  it  stamped.  But  the  court  will  not 
compel  the  pit  to  deliver  to  the  defi  a  copy  of  an  agreement,  in  order  to 
enable  the  latter  to  plead  in  abatement  that  the  agreement  was  signed 
jointly  by  himself  and  others :  2  JD.  ^  i?.  419. 

Under  the  Judge's  order  to  produce  papers,  and  give  copies  of  letters, 
&c.,  it  is  sufficient  to  give  extracts  of  those  points  of  them  which  are  rele- 
vant to  the  subject,  1  Taunt.  167;  and  the  court  will  confine  their  order 
for  the  inspection  of  a  deed,  &c.,  to  the  particular  parts  of  it  which  are  ne- 
cessary to  support  the  action  :  2  Chit.  Sep.  231. 
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•PtrBfcTC  DOCUMENTS.]  It  IS  a  general  rule  that  a  party  has  a  right  to  in- 
spect and  take  copies  of  such  books,  &c.  asare  of  ^public  nature,  wherein 
he  has  an  interest,  so  as  they  be  material  to  the  suit,  and  the  party  in  pos- 
session be  not  obliged  to  furnish  evidence  against  himself  in  a  criminal 
prosecution  :  1  £L  B.  44;  and  see  Peake*s  Ev,  91,  &c.  As  to  the  inspec- 
tion of  public  writidga  in  general,  and  if  they  are  not  evidence  of  them- 
selves, the  courts  will  order  them  to  be  produced  «fr  the  trial,  1  Sir,  126, 
12  Fin.  M.  104,  pL  %S^  s.  c,  Barnes^  46S>  2  T.  R.  234 ;  otherwise  a 
copy  is  sufficient,  and  they  will  never  make  a  rule  to  produce  the  original, 
unless  it  be  necessary  to  inspect  it  on  account  of  an  erasure,  or  new  entry : 
1  Str.  307 ;  Say.  Rep.  76 ;  and  see  TtV/rf,  646.  The  books  of  a  cor* 
poration  are  in  nature  of  public  books ;  2  IStr.  954,  5,  and  every  member 
of  the  corporation,  having  an  interest  therein,  has  a  right  to  inspect  and 
take  copies  of  them,  for  any  matter  that  concerns  himself,  though  it  be  in 
a^disputc  with  others :  2  Bac.  Ah.  Ev.  F,\\B.  SfA.  301  ;  2  Sir.  1223 ; 
Bamesy  235  ;  Co.  Rep.  555,  s.  c.  In  an  action  against  deft.,  a  member 
of  a  corporation,  for  a  breach  of  a  by-law,  the  court  will  order  an  inspec- 
tion :  ^  B.  fy  C.  162.  The  books  of  the  quarter  ^eme^n^  are  public  books, 
which  evety  one  has  a  right  to  inspect,  1  pTils.  297,  1  W.  BL  Rep.  39 y  s. 
c.,  1  Chit.  Rep.  477,  a.,  Tidd.  646 ;  but  see  ib.  479,  where  the  general 
right  of  every  man  to  inspect  the  books  of  the  quarter  sessions  was  doubted 
by  Mbotty  C.  J.  And  every  man  has  a  right  to  inspect  the  proceiedings  to 
which  he  is  himself  a  party,  see  Tiddy  647^  1  Sir.  126.  1  Chit.  Rep.  476, 
a.;  but  see  1  Ld.  Raym.  252,  Carih.  421,  j.  c,  Gilb.  Cos.  K.  B.y  134, 
for  he  has  an  interest  in  such  proceedings.  In  an  action  for  a  malicious 
prosecution,  where  it  was  necessary,  in  order  to  support  the  action,  that 
the  pit  should  be  put  in  possession  of  the  contents  of  examinations  before 
justices,  and  of  the  warrant  on  which  he  was  apprehended,  the  court  grant- 
<^d  a  rule  that  they  might  be  inspected,  and  copies  taken,  and  the  originals 
produced  on  the  trial :  BarneSy  468,  9.  The  court-rolls,  and  books  of  a 
manor,  are  of  public  nature ;  the  tenants  have  an  interest  therein,  and  the 
lord,  who  has  the  custody  of  them,  is  considered  merely  as  a  trustee :  2 
Str.  955,  1005.  A  freehold  tenant  of  a  manor  has  no  right  to  inspect  the 
court-rolls,  unless  there  be  some  cause  depending  on  which  his  rii^ht  may 
be  involved,  7  T.  R.  746 ;  and  see  1  fFils.  104,  where  a  freeholder  was 
refused  a  rule  to  inspect  the  rolls  of  the  manor,  in  a  case  between  himself 
and  the  lord,  touching  a  copyhold;  but  see  Bamesy  237;  2  fV.  BL  Rep. 
1030;  seinb.  contra;  and  see  2  Pes.  620 ;  13  East,  10 ;  Tidd,  648.  Par- 
ish  books,  and  the  books  of  the  Custom  House,  Post  Office,  Banky  South 
Sea  House,  Ifidia  Company y  &c.,  are,  to  some  purposes,  considered  as 
public  books,  and  persons  who  have  an  interest  therein  have  a  right  to  in- 
spect them ;  2  Ld.  Raym.  851 ;  7  Mod.  129,  s.  c:  1  Str.  304 ;  1  Bar- 
nardy  K.  B.  455  ;  2  Str.  954  :  Barnes.  236  ;  Tidd.  647.  But  the  right 
of  parishioners,  merely  as  such,  to  inspect  the  books  of  churchwardens,  does 
not  exist:  see  4  B.  I'  C.  899.  Some  special  reason  must  be  stated  to 
ground  the  application  :  ib.  And  access  is  not  allowed  to  parish  books 
for  the  trial  of  questions  of  di  private  nature,  or  in  collateral  ac- 
f  *592]  tions  brought  by  or  *against  persons  who  have  no  interest  there- 
in: Tidd,  647,  and  cases  there  cited.  And,  though  the  East 
India  Company  aro  coQupellable  to  produce  their  public  books,  7  Mod. 
129^  2  Ld.  Raym.  851,  s.  c,  yet  they  are  not  obliged  to  produce  their 
books  of  letters,  1  Str*  646,  &c,  nor  their  private  books  relating  to  the  ap- 
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pointment  of  their  servants:  2  Sfr.  717  ;.  see  Tidd,  647.     As  to  Custom^ 
House  bo5ks,  see  1  Ld.  Raymi  705 ;  2  Sir,  1005.     In  an  actioa  against, 
a  sworn  broker  of  London,  for  negligence^  he  will  be  compelled  to  produce 
his  books  i  1  B.  fy  C.  204. 
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ib, — Interest  of  Insured^  597. — the  Inception  of  Bisk,  598* 

— Compliance  with  PFarranties,  5^9*     The  Loss  and  Dam-- 

ages,  600,  601. 
Effect  of  Payment  of  Money  into  Court,  601* 
In  Actions  on  Life  Policy. — Interest  and  Bight  to  sue,  602. -C» 

Compliance  with  Warranties  and  Conditions^  ib.  Deaths 

603. 
In  Jlctions  on  Fire  Policy. — Interest  and  Bight  to  sue,  ft03i,— 

Compliance  with  Warranties^  ^c.  lA. — Loss  by  Fire,  ^c,  ib. 
Evidence  for  Defendant. — Inspection  of  Papers,  604. — Fraud,  ^c. 

ib. 

COKTETENCY  OF  WITNESSES,  td. 


Form  ofBemedy. 

The  ordinary  remedy  under  a  policy  of  insurance  is  by  action  at  law  ; 
but  matter  sometimes  arises,  out  of  contracts  of  this  nature,  which  requires 
the  peculiar  investigation  and  relief  of  a  court  of  equity,  as  in  cases  of  fraud, 
or  where  a  discovery  on  oath  is  necessary,  or  a  commission  required  for 
the  examination  of  witnesses  abroad  :  recourse  is  then  had  to  chancer^  : 
see  B,  V.  Boper,  2  Stark.  517  :  B.  v.  Hicks,  ib.  521.  As  to  relief  in 
equity,  where  there  has  been  a  mistake  in  drawing  up  the  policy,  see  1 
Ves.  sen.  318 ;  1  Mk.  545. 

The  form  of  remedy  by  action  on  a  policy  is  assumpsit,  when  the  same 
is  not  under  seal,  or  debt  or  covenant  when  it  is  under  seal.  A  general 
form  of  declaration  in  debt  is  given  against  the  two  public  incorporated  com* 
panics,  by  6  G.  \,  c,  18,  s.  4,  11  G.  I,  c.  30,  *.  34 ;  see  2  Marsh.  601 ; 
and  see  ante,  359,  as  to  the  cases  of  charter-parties.  In  a  case  where  per- 
sons,  being  trustees  and  directors  of  a  fire-insurance  company,  executed  a' 
policy  to  indemnify  A.,  and  others,  from  loss  by  fire  ;  whereby  they  or- 
dered, directed,  and  appointed  the  directors  for  the  time  being  to  pay  the 
loss  which  A.  and  others  should  sustain,  in  the  event  of  a  fire  happening ; 
and  the  policy,  among  other  clauses,  went  on  to  recite  certain  provisions, 
containing  the  words  <<  conditions  and  agreements  ;^'  and,  a  loss  having 
happened,  it  was  held  that  the  policy  was  not  an  instrument  or  agreement 
upon  which  covenant  would  lie,  and,  consequently,  that  neither  the  exe- 
cuting parties,  nor  the  directors  for  the  time  being,  were  liable  at  law :  •£ A 
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ehome  ▼.  Savilh^  6  Moo.  202,  a.    By  a  policy  under  seal,  three 
'  r^598l '  ^^  ^^  directors  of  a  fire  association  admitted  the  pit  to  be  a  *mem- 

l^er  of  that  society,  upon  the  terms  and  conditions  presented  by 
the  deed  of  settlement  of  the  association,  and  he  subscribed  a  certain  sum  as 
the  consideration-money  for  one  year's  insurance  ^  and*  it  was  declared  that 
he  should  be  entitled  to  a  remuneration  out  of  the  society's  funds,  in  case 
of  loss  by  fire  happening  to  any  property  therein  .specified,  not  exceeding 
the  sums  set  against  each  article  respectively  ;  and  it  was  further  stipulated, 
that  Aeither  of  the  directors  who  signed  the  policy,  nor  the  pit,  or  the 
bolder  of  it,  should,  as  members  pf  the  society^  be  subject  or  liable  to  any 
dendand  for  loss,  except  under  the  articles  establishing  the  society,  and  as 
was  provided  by  the  same.  The  pit,  haiing  sustained  a  I90S  by  fire, 
brought  an  action  of  covenant  against  the  directofii  who  signed  the  policy^ 
and  averred,  in  his  declaration,  that  the  funds  of  the  association  were  suffi- 
cient to  satisfy  tl^  amount  of  such  loss,  and  the  jury  found  a  verdict  for 
him  ;  held,  that  such  declaration  was  sufficient,  and  that  the  defts.  were  li- 
able by  the  terms  of  the  policy,  and  the  court,  therefore,  refused  to  arrest 
tbeiudgment:  Andrews  v.  Elliaonj  6  Moo.  199. 

The  action  at  law  may  be  brought  by  either  the  person  in  whose  name 
or  the  person  on  whose  account  Uie  policy  was  effected :  Marsh  v.  Robin* 
j|9n,  4  Esp.  Sep.  98;  Parker  v.  Beasly^  2  M.  ^  S.  426  ;  Hagtdom  v. 
Oliversony  ib.  485:  see  also, 2  B.  fy  ^^  314;  16  Ea9t,\A\\  13  ib.  341;  2 
JS  ^  P.  155,  n.  And,  though  the  person,  whose  name  is  used  in- the  policy, 
be  interested  jointly  with  another,  the  action  may.  be  brought  in  his  name 
separately,  the  joint  interest  being  stated  in  the  declaration :  Comd^  y« 
Wellsy  1  Chit.  PI.  4  ed.y  5.  Unless  an  adjustment  hap. been  made,  the 
insurer  cannot  be  holden  to  bail,  without  a  Judge^s  order,  even  though  the 
policy  be  fiilued  on  the  loss  total :  Lear  v.  Heathj  5  Taunt.  201  ;  1 
Marsh.  19;  Lambe  v.  Dubois^  ib.  21,  n.;  1  3f  ^  *  494,  499  ;  5  ib.  439. 
In  actions  against  some  companies;  their  act  of  Parliament  points  out  the 
parties  to  sue  and  be  sued. 

Form  of  Pleadings. 

Declaration  on  Marine  Policy.]  The  averments  in  a  declaration  in 
debt,  covenant,  and  assumpsit,  on' a  marine  insurance,  are  so  nearly  simi- 
lar, that  they  may  be  considered  under  the  same  head.  The  venue  is  tran- . 
sitory.  The  general  averments  in  the  declaration  relate  to, — 1,  the  policy 
and  mehfiorandum  annexed  ;  2,  the  defl.'s  subscription  ;  3,  the  shipment  of 
the  goods,  if  the  policy  be  upon  goods ;  or  the  right  to  freight,  if  upon 
freight ;  4,  the  names  of  the  persons  interested  ;  5,  the  sailing  on  the  voy- 
age, and  loss ;  6,  the  amount  of  damages  ;  Hughes  on  Insurance,  483.  A 
general  form  of  declaration  in  debt  is  given  against  the  two  public  incorpo- 
rated companies,  by  6  O.  1,  c.  18,  s.  4,  and  11  G.  1,  c.  30,  s.  43:  ace  2 
Marsh.  601, 

The  policy  must  be  described  according  to  its  le^  efieet,  and  is  usually 
set  forth  in  the  past  tense,  in  the  precise  terms  in  which  it  was  made : 
Hughes,  464.  The  regulations  indorsed  on  the  policy;  and  forming  a  part 
of  it,  must  be  stated  :  Strong  v.  Hervej/,S  Bing.  304.  So,  likewise,  must 
all  qualifications  of  the  contract  by  warranties  or  exceptive  stipulations :  9 
Bing.  315 ;  11  East,  633  ;  4  Camp.  20  ;  1  Stark.  294  ;  7  Tauni.  385  ; 
2  B.  fy  C.  20.    But  classes  which  do  not  afiect  the  plt.'a  right  of  action. 
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as  the  entuneration  of  perils  to  which  this  loss  is  not  attributed,  need  not  be 
stated,  though  they  usually  are  :  Cotteril  v.  Cuff,  4  Taunt.  2Sb.  In  a 
valued  policy,  where  the  eoods  had  been  estimated  at  too  low  ^  sum,  and 
the  mistake  was  corrected  hy  an  increased  sum  in  the  margin,  the  policy 
was  stated  according  to  ato  altered  value,  without  noticiw  the  original  sum, 
and  the  dedaration  was  held  sufficient :  Robinson  v.  Tobin,  1  Stark.  336. 
It  is  not  necessary  to  state  that  this  instrument  was  stamped,  or  that  th0(policy 
contained  the  name  or  firm  of  one  of  the  persons  interested,  or  of  the  ^ 

consignor,or  of  the  agent  in  Great  *Britain,  who  gave  orders  for  the  ^^5941 
policy,  according  to  the  statute  28  0. 3,  c.  56 :  Bell  v.  Janson,  I  M.  .  "^  * 

tfS.  201;  2  Salk.  519;  1  Ld.  Saym.  450;  1  Saund.  276,  a,  note  2.  1% 
however,  it  be  averred,  that  the  persons  interested  answered  a  particular 
description,  this  averment^  though  unnecessary,  must  be  proved  :  Bell  v. 
Janson,  I  M.  fy  S.  201,  204.  If  the  policy  war  effected  by  an  agent,  it., 
may  be  stated  as  if  made  by  the  principal  insured  :  2  ^f^rr.  11 9dt  The 
sul^iption  and  promise  are  stated  next  When  the  policy,  in  the  common 
printed  fprm,  on  ship  and  goods,  contains  a  memorandum,  declaring  the  inr 
surance  to  be  on  goods,  a  general  averment  is  proper,  that  the  deft,  became 
an  insurer  on  the  premises  mentioned  in  the  policy  :  Haughton  v.  Ewbank^ 
4  Campb.  88.  If  the  goods  were  required,  by  the  terms  of  the  policy, 
to  be  ladenlat  a  certain  port,  it  must  be  averred  that  they  were  there  lade% 
De  Symons  v.  Shedden^  2  B,  4*  P-  153  ;  or,  if  the  policy  be  upon  goods 
of  a  particular  nature,  or  distinguished  by  certain  marks,  it  must  be  averred 
that  ^  good^  in  questibuoonr^ponded  with  such  description  :  ib.  ;  De  Sy» 
inof»:!f.  JbinSioUy  H^  £•  fy  P.  If-  S.  77.  But,  if  a  declaration  state  that 
the  policy  walk  upon  indigo  and  bale  goods,  and  that  divers  goods  were 
shipped,  andtl^t  the  policy  was  on  the  said  goods,  it  is  sufficient,  on  spe- 
cial demurrer :  ib.  .  An  averment  of  interest  is  necessary,  as  fHsU  in  'ceases 
of  a  policy  upon  fovdgn  as  on  British  ships,  unless  Aere  be  a  clause  making 
proof  of  interest  unnecessary,  as  <<  interest  or  no  interest,"  or,  "Without 
farther  proof  of  interest  than  the  policy,"  or  other  words  to  that  effect : 
Cousins  V.  Nantes,  3  Taunt.  513 ;  see,  also,  2  East,  385 ;  2  Saund, 
200  ;  SB.Sr  P.  75  ;  2  N.  R.  269.  The  parties  in  whom  the  interest  is 
vested  must  be  correctly  described.  But,  where  the  declaration  alleged  that 
Messrs.  H.  and  H.,  at  the  time  of  effecting  the  policy,  and  at  the  time  of 
the  loss,  were  interested  in  the  cargo,  to  wit,  to  the  amount  of  all  the 
money  insured,  and  it  appeared  on  the  trial,  that  previous  to  the  insurance, 
they  had  admitted  others  to  a  joint  concern  in  the  cargo,  this  evidence  has 
been  held  to  support  the  averment :  Page  v*  Fry,  2B.fy  P.  240 ;  3  Esp, 
Rq>.  185  ;  Perchardr.  fFhitmore,  2  B.  ^  P.  155  ;  Htscox  v.  Barrett , 
16  East,  145  ;  Park,  603  ;  6  Taunt.  14  ;  1  Marsh.  416.  But  this  de- 
cision  seems  questionable  :  Hughes,  467.  If  two  are  jointiy  interested, 
and  one  count  state  the  interest  in  one,  and  another  in  the  other,  the  pit 
-cannot  recover  upon  eiljber  :  Cohen  v*  Hannam,  5  Taurit.  101  ;  Bell  v. 
^nsley,  16  East,  141.  But  an  averment  that  A.,  B.,  C,  D.,  and  certain 
others,  trading  under  the  firm  of  E.  and  Co.,  were  interested,  is  sufficient^  on 
motion  in  arrest  of  judgment,  whatever  effect  the  uncertain  description  of  the 
persons  in  the  firm  mij^thave  on  demurrer  :  1  Chit  Rep.  49  \  Mellish  v. 
BeU,  15  East,  4.  It  is  not  necessary,  though  sometimes  advisable,  to  spe- 
cify in  what  proportions  several  persons  are  interested  :  CarruthersY.  Shed- 
doffi,  6  Taunt.  14  ;  1  Marsh.  J9.  416.  When  the  interest  is  averred  to  be 
created  by  certain  special  circumstances,  the  averment  must  be  accordingly 
Vol.  U.  14 
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proved  :  Lucena  v.  Crawfordj  3  N.  R.  209.  When  the  interest  is  stated 
on  freight  or  profit,  the  contract  must  be  so  stated  :  2  N.  S.  315.  And, 
when  it  is  uncertain  in  whom  the  interest  is  vested  during  a  certain  period, 
as  in  cases'between  consignor  and  consignee,  there  should  be  different  counts, 
adapted  to  the  circumstances :  2  N.  JR.  290.  An  averment  of  interest,  at 
the  time  of  effecting  the  policy,  is  immaterial  ;  it  is  sufficient  that  the  inter- 
est was  vested  during  the  period  of  the  risk  :  Rhind  v.  Wilkinson^  % 
Taunt.  337.  '  A  payment  of  money  into  court  precludes  the  deft,  from  ob- 
jecting that  the  amount  of  interest  was  not  substantiated :  16  Eastj  146. 
The  averment  that  the  ship  sailed  on  her  voyage,  is  introduced  to  show  a 
compliance  with  the  requisitions  of  the  policy.  But,  as  every  policy  contains 
the  words,  "  lost  or  not  lost,'^  whether  the  ship  sailed  before  or  after  it  was 
made,  is  immaterial ;  and  an  averment  that  the  ship  sailed  after,  is  satisfied  by 

proof  that  she  sailed  before  :  Peppins  v.  Solomon,  5  7!  R.  490  ; 
[*596]  2  B.fy  P.  N.  R,  308 ;  6   Tqunt.  *465,  466  ;  2  Marsh,  160  ; 

Hughes,  469.  But,  where  the  policy  was  at  and  from  a  place, 
'  an  averment  that  the  ship  was  lost  after  she  had  sailed  on  her  voyage,  was 
not  satisfied  by  proof  that  she  was  lost  before  she  sailed  :  Milloe  v.  Briston, 
6  Taunt  462  ;  2  Marsh,  R.  157.  The  cause  of  the  loss  must  be  stated 
accqrately,  and  a  variance  in  this  respect  would  be  fatal :  Cullen  v.  Butlerp 
5  M.fyS.  461;  4  Camp.  289  ;  Butler  v.  Wtldman,  Z  B.fyJi.  398  j 
Phillips  V.  Burke,  5  B.  ^  J2.  161  ;  3  Taunt.  228.  A  statement  of  the 
particular  facts  which  occasioned  the  loss,  is  sometimes  preferable  to  ascri- 
Ding  it  to  one  of  the  perils  specified  in  the  policy  ;  such  a  statement  affords, 
also,  the  advantage  of  being  admitted,  in  case  of  payment  of  money  into 
court,  and  of  obtaining  the  opinion  of  a  higher  court,  in  case  a  question  of 
law  israised  upon  the  record  :  Hughes,  470.  Additional  counts  may  be 
framed  with  less  particularity,  to  avoid  the  danger  of  variance  :  ib.  The 
term  barratry,  being  a  word  of  art,  is  the  best  description,  when  the  mas- 
ter's misconduct  is  the  cause  of  the  loss ;  but  it  is  sufficient  to  say,  that  the 
goods  were  lost  by  the  fraud  and  negligence  of  the  master  and  mariners : 
Anight  V.  Cambridge,  1  Sir.  581  ;  2  Ld.  Raym.  1349  ;  see,  also,  Boehm 
V.  Coombe,  2M,fyS.  172.  If  the  capture  happened  through  the  collusion 
of  the  master  with  the  enemy,  the  loss  may  be  laid  by  either  cause,  by  cap- 
ture or  by  barratry  :  Arcangelo  v.  Thompson,  2  Camp.  620  ;  see,  also, 
Tomlinson  v.  Jlriderson,  1  Tau7it.  227  j  Oreen  v.  Elmslie,  Peak.  Rep. 
212  ;  Hodgson  v.  Malcolm,  2  N.  R.  336.  The  amount  of  the  loss  should 
be  stated.  A  partial  loss  may  be  given  in  evidence  under  an  averment  of 
total  loss  :  Gardiner  v.  Leassdale,  2  Burr*  904  ;  I  W.  Bl.  R.  336.  Any 
damage  within  the  cause  of  action,  as  stated,  may  be  given  in  evidence, 
without  being  specially  averred  as  salvage,  under  an  averment  that  the  ves- 
sel sunk  in  the  river :  Carey  v.  Kingy  Ilardw.  304.  When  an  adjustment 
has  taken  place,  it  need  not  be  specially  declared  upon,  but  be  given  in  evi- 
dence as  admission,  upon  the  usual  declaration,  or  upon  an  account  stated  : 
Rogers  v.  Nay  lor,  Park,  194  ;  Christian  v.  Coomber,  2  JEsp.  Rep.  489  ; 
Sheriff  y.  Potts,  5  ib.  96  -,  and  see,  further,  Hughes  on  Insurance,  463  to 
-472. 

P/ea.]  For  the  nature  and  use  of  the  special  pleas  in  these  actions,  see 
^^^ssumpstt,^^  '^Debt,^'  and  ^^  Covenant.^'  As  to  the  Royal  Exchange 
and  the  Xlondon  Insurance  Companies,  it  is  enacted,  by  statute  1  i  G.  1,  c. 
SO,  s.  43,  that  they  ma^r  plead  generally,  in  actions  of  debt,  that  they  owed 
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nothing;  in  covenant,  that  they  ba^*^'brpke  the  covenants;  and  that  the 
jury  should,  thereupon,  give  such  parts  of*t])*Q*iJebt,  ordamages,  as  it  should 
appear  in  evidence  the  pit  ought,  in  justlc€^;tb.-bave.  Under  the  general 
issue,  in  assumpsit,  the  deft  may  avail  himWf  .t)f  apy  matter  of  defence 
arising  from  the  illegality  of  the  insurance :  the  alteration  of  the  policy 
after  its  execution, — non-compliance  with  some  wfl*iTa^y*or  condition,  ex- 
press or  implied, — the  want  of  interest, — misrepresenti^JrniS^ — a  deviation, 
— ^release, — or  a  performance  on  his  part,  Hughes,  473<'jKhd^.this  plea  is- 
usually  alone  sufficient,  and  comprehends  all  the  ordinary^*^ects  of  de- 
fence. If  the  insured  became  an  alien  enemy  after  effecting  fherpolipy  or 
bringing  the  action,  this  must  be  specially  pleaded;  if  alien  enemy^faefore, 
it  may  be  proved  under  the  general  issue:  3  Camp.  152;  15  Easty  260;  8 
T.  R.  266;  6  T.  R.  24.  The  plea  of  alien  enemy  will  not  be  allowed  to 
be  pleaded  with  any  other:  Treackenhod  v.  Payntj  12  East,  206;  1  B. 
if  P.  222.  The  Statute  of  Limitations  cannot  be  pleaded  when  the  less 
accrued  within  six  years  before  the  commencement  of  the  action;  and,  if  a 
master  barratritiously  carries  the  ship  out  of  her  course,  and  procures  her  to 
be  condemned,  sells,  and  delivers  her  up  to  the  purchaser,  it  is  only  from 
this  last  event  that  the  statute  begins  to  run:  Hibbert  v.  Martin,  1  Camp. 
539.  The  bankruptcy  of  the  deft,  a  tender,  or  the  bankruptcy  of  the  pit, 
occurring  after  the  action  brought,  must  be  specially  pleaded :  Page 
v.Bauer,4B.^jS.345',7T,R.396;B.N.P.l53,v.;S^Camp.  [*696l 
236.  A  set-off  may  be  pleaded  in  case  either  of  the  parties  ba- 
come  bankrupt:  post,  '^ set-off,*'  In  other  cases  a  set-off  is  not,  in  gene- 
ral, sustainable,  as  the  demand  upon  a  policy  is  for  unliquidated  damages: 
Orant  y*  Royal  Ex.  Ass.  Comp.y  5M.  ^S.  439. 

With  respect  to  the  pleadings  in  actions  pn  policies  of  insurance  on  liveSf 
and  against  JirCj  the  observations  already  made  will,  for  the  most  part,  bo 
applicable. 


Precedents. 

Seethe  tmriont  femu  pointed  oat  in  3  CkU.  in.  lndex,tU,  Policy  of  JnmirMke9;9iaoin3  Wmt 
378. 380;  6  JMw.  199. 


Evidence  for  Plaintiff. 

In  Action  on  Marine  Insurance.]  In  this  action  the  pit  has  to 
prove,  1.  The  policy;  2.  The  interest  in  the  ship  or  goods;  3.  The  incep- 
tion of  risk;  4.  Compliance  with  warranties,  and,  where  necessary,  the 
license;  5.  The  loss  and  damages.  But,  if  the  action  be  in  covenant  or 
debt,  on  a  policy  under  seal,  the  pit  will  have  to  prove  those  facts  only 
which  are  specially  denied  by  the  deft.'s  pleas,  except  in  an  action  against 
the  two  corporated  companies,  when  defts.  need  not  plead 'specially:  ante, 
595,  as  to  the  effect  of  payment  of  money  into  court,  see  post,  601. 

Proof  of  the  Policy.'}  The  policy  must  be  produced,  impressed  with 
the  proper  stamp,  and  the  deft.'8  subscription  proved.  If  subscribed  by 
an  9^eht,  the  handwriting  and  authority  of  that  agint  must  be  proved;  and. 


^  ^ 


*'/•"•  * 
if  the  authority  .'#as  in  wrtting,  it':iliiduld  be  produced.     Proof  that  the 

aeent  hat  been  in  the  habit  of  ai^stoplbing  policies  in  deft 's  name,  and  with 

his  knowledge,  Neah  y.  /nyi/ig>'i  Esp.  Sep.  61,  or  that  deft,  had  been 

in  the  habit  of  payine  loese^'-upon  policies  so  subscribed  by  the  agent, 

Houghton  V.  Ewban%^A  Camp.  88,  is  sufficient  to  establish  his  authority; 

and,  in  such  caseSj4hpu{{h  the  agent  was  appointed  by  a  letter  of  attorney 

under  seal,  it  nedd-'obt  be  produced. .  But,  where  a  witness  proved  the 

-  i^gent's  handwi4^)i^,'  and  that  he  had  often  seen  him  sign  policies  for  the 
deft,  but, Jifld:*.n6t  seen  any  general  power  of  attorney  from  deft,  to  the 
agent,  n<clir^1(riew  of  any  authority  to  sign  the  policy  in  question,  nor  was 
aQquaint^d'nvith  any  instance  in  wMch  deft,  had  paid  a  loss  upon  a  policy 
fio  subscribed,  Ld.  Elknborough  held  that  the  proof  of  agency  must  be 
carried  further:  Courteen  v.  Touat^  1  Camp\  43.  An  avermeat  that  the 
policy  was  effected  for  the  pits,  by  A.,  B.,  and  C,  is  satisfied  by  proof  that 
it  T^as  effected  by  the  firm  of  A.  and  B.^' there  being  in  fact  two  firms, 
which  had  two  members  in  common :  Dickson  y.  Lodge^  1  Stark.  226; 
antey  594.  Another  policy  between  the  same  parties  cannot  be  adfluced 
to  ei^plain  the  one  in  question,  Robertson  v.  French^  4  East^  132;  but,  as 

.  tQ  the  effect  of  a  continuation-policy:  see  16  Easty  240.  Nor  is  parol  evi- 
dence admitted  to  control  a  policy;  as,  to  prove  that  a  voyage,  stated  in  the 

^policy  to  begin  from  Archangel,  was  to  begin  from  the  Downs,  Skin*  54, 
2  Salk.  444;  or  that  a  voyage  from  London  to  Berlin  was  to  begin  at  an 
intermediate,  j)lace :  5  Taunt.  462;  or  that  a  policy  on  ship  or  diips  was 
not  to  extend*  to  the  ship  Woolton,  1  Taunt.  115,  1  Str.  309;  or  that  a 
policy  at  and  from' A,  on  goods,  was  to  extend  to  goods  laden  at  a  previous 
port:  Langham  v.  Hardy y  4  Taunt.  628.  But  usage  is  admitted  to 
explain  the  terms  of  a  mercantile  contract,  though  under  seal, 
r*597]  l>"t  ^^t  to  add  to,  or  vary,  its  stipulations:  *Criblx>n  v.  Young, 
8  Taunt.  261.  Thus,  usa|;e  may  show  that  a  warranty  to  sail 
with  convoy  is  satisfied  by  sailing  with  convoy  from  the  Downs,  2  Salk* 
444;  or  that  a  port  in  Finland  is,  in  mercantile  language,  a  port  in  the  Bal- 
tic: VMe  v»  Waters  J  3  Camp.  16;  and  see  1  Btng.  447.  Witnesses  to 
prove  usage,  mmi  state  facts,  not  their  opinions :  Syers  v.  Bridge,  Doug. 
527.  Nor  is  linage  admitted  to  contradict  a  policy:  as,  to  show  that  a  policy 
on  a  Aip  from  A.  to  B.,  and  until  moored  at  anchor  for  twenty-four  hours 
at  B.,  was  to  continue  till  the  goods  on  board  were  discharged:  Parkinson 
▼.  Coflier,  Park,  Ins.  416,;  3  Camp.  57;  B.  N.  P.  274;  8  Taunt.  92;  1 
GoWf  74 ;  4  Taunt.  846;  4  Camp.  22.  Representations  by  an  agent,  made 
at  the.lime  of  effecting  a  policy,  are  evidence  against  his  principal,  as  part 
of  the  res  gestss.  But  letters  from  the  insured's  agent  abroad,  containing 
an  account  of  the  transactions  there,  are  not  evidence  against  the  principal : 
LangAom  v.  Mlnut,  4  Taunt.  511,  519;  KaHl  v.  Jargon,  4  ih.  565; 
Reyner  v.  Pearson,  4  ih.  662;  Betham  v.  Benson^  Gouj^s  Rep.  45.  A 
letter  dated  abroad,  and  addressed  to  J.  S.,  in  England,  with  the  English 
ship-letter  post-mark  upon  it,  directing  a  policy  to  be  effected,  is  sufficient 
to  prove  that  J.  S.  was  the  person  residing  in  Great  Britain  who  received 
the  order  for,  aivi  effected  the  policy:  •Srcangelo  v.  Thompson,  2  Camp* 
260;  tee  further,  Hughes,  478. 

Proof  of  PlainiifTs  Interest  in  the  Ship  or  Goods.}  The  interest 
must  be  proved  to  have  been  in -the  persons  named  in  the  declaration: 
Hughes,  481 ;  mnite,  594.    The  interest  in  the  ship  is  proved  by  acts  of 
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owaenhipy  as  loading  th6  ship,  paying  the  Mople  employed^  providing 
storea,  and  the  like:  Jimory  v.  Bogtrsy  I  Msp.  Rep.  207;  Thomas  Vr 
Faykj  5  Esp.  Sep.  88;  ib.  4  Taunt.  S62.  The  ordinary  mode*  of  proof 
is  to  call  the  captain  to^  atate  by  whom  he  was  employed;  and,  though  h# 
prove  that  the  pit  claims  under  a  bill  of  sale,  possession  is  still  sufficient 
evidence  of  property,  till  the  contrary  be  shown,  and  the  bill  of  sale  need 
not  be  produced:  Robertson  v.  Frenchy  4  East.  130.  The  certificate  of . 
registry  is  not  even  jorima  faciei  evidence  of  ownership,  Pirie  v.  •^nJer^ 
sany  4  Taunt.  652^  1  Stark.  1^0,  n.,2  Taunt.  5,2  Camp^  170,  s.  c;  yet 
the  certificate  affords  conclusive  evidence  that  a  person  not  named  therein 
is  not  owner:  Marsh  v.  Robinson,  4  Bsp.  Rep.  98;  Camden  v.  Jlnder- 
son,  5  7!  R.  709;  6  Daw,  117.  An  averment  that  A.  was  sole  owner  of 
the  ship  to  a  certain  day,  is  hot  disproved  by  evidence  that  he  executed  a 
bill  of  sale  of  part^before  that  day,  and  that  on  that  day  the  requisites  of  the' 
registry  acts  vrere  complied  witb:  Ritchin  v.  St.  Barber,  4  Taunt.  768: 
vide  6  0. 4,  e.  1 10,  s.  37,  et  seq.  ^  Nor  is  parol  evidence  of  ownership,  arising 
from  possession  at  a  certain  period,  disproved  by  showing  a  prior  register, 
in  the  name  of  another  person,  and  a  subsequent  register  to  that  person:  4 
East,  130.  When  the  interest  in  the  ship  is  claimed,  in  pursuance  of  a  bill 
of  «Je,  or  other  writing,  and  the  insured  do  not  rely  upyn  nossekion,  the 
ownership  of  the  persons  from  whom  the  pit's  claim  must  be« proved,  and 
the  derivative  title,  viz.  the  bill  of  sale,  or  other  document,  accompanied 
with  proof  of  registration:  see  6  G.  4,  c.  110,  s.  43,  and  4  Camp.  90,  as  to 
secondary  evidence.  The  purchase  of  a  ship  in  a  foreign  country  has  been 
proved  by  a  obpy  of  the  bill  of  sale,  issued  by  a  public  officer,  whose  duty 
was  to  record  the  original,  and  authenticate  the  copy:  Woodward  v.  Lar^ 
king,  3  Esp.  Rep.  286;  R.  fy  M.  66;  6  Esp.  Rep.  47;  1  Moo.  174.  A 
letter  from  an  agent,  describing  the  ship,  as  his  ship,  is  not  conclusive,  but 
is  open  to  explanation:  Tulloch  v.  Boyd,  1  Holt,  487.  Evidence  of  value 
must  also  be  given,  except  in  case  of  a  valued  policy,  where  it  is  only  neces^ 
sary  to  prove  some  interest,  to  obviate  the  objection  of  an  insurance  without 
interest:  2  Burr.  1171.  The  interest  in  the  goods  may  be  proved,  like  the 
interest  in  the  ship,  by  evidence  of  possession  and  acts  of  oMrner- 
ship.  A  bill  of  lading  is  also  frequently  produced*  for  this  pnr-  f^SQSl 
pose.  A  bill  of  lading,  directing  the  delivery  of  the  goods  to  a 
consignee,  is  evidence  of  the  interest  in  him ;  and,  when  made  deliverable 
to  the  consignor,  and  indorsed  by  him,  either  specially  or  in  blank,  it  is  evi- 
dence of  interest  in  the  indorsee  or  holder:  M^ Andrew  v.  Bell,  1  Esp. 
Rep.  373;  Lichboum  v.  Mason,  2  T.  R.  71.  But,  if  the  master  tfDalify 
hisacknowled^ent  by  the  words,  ^'contents  unknown,^'  the  bill  of  lading 
will  not  be  evidence:  Haddow  v.  Parry,  3  Taunt.  303.  The  signature 
of  the  master  must  be  proved,  and  also  the  indorsement  of  the  party  claim- 
ing under  that  If  the  master  be  dead,  proof  of  his  death  and  handwriting  is 
sufficient  evidence  of  interest :  ib.  So,  the  master's  handwriting  is  evi- 
dence of  property,  though  he  be  alive,  but  not  evidence  of  the  shipment  of 
the  goods ;  1  Stark.  226.  By  stat  6  O.  4,  c,  94,  s.  2,  any  person  (after  1st 
October,  1826)  intrusted  with,  and  in  possession  of,  any  bill  of  lading,  dock- 
warrant,  &C.,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the  goods, 
80  as  to  give  validity  to  any  contract  for  the  sale  or  pledge  thereof,  provided 
there  be  no  notice  by  the  documents  themselves,  that  the  person  intrusted  ' 
therewith  is  not  the  true  owner:  Wright  v.  Campbell,  4  Burr.  2047.  A 
lull  of  ladings  though  a  usual,  is  not  a  necessary  document  cm  the  shipment 
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of  the  goods;  and,  though  it  be  unstamped,  other  evidence  of  the  title  Is  ad* 
missible:  Davis  v.  Reynoldsy  1  Stark.  115;  2  Stark,  277;  7  T.  B.  241; 
1  East,  5S;  3  Esp.  Rep.  213;  6  T.  R.  45;  2  B.  ^  P.  118.  A  copy  of 
an  official  paper,  containing  an  account  of  the  cargo  of  a  ship  (the  original 
having  been  made  in  pursuance  of  an  act  of  Parliament  by  an  officer  of  the 
Customs,  and  lodged  there  as  an  official  document,)  appears  to  be  good 
proof  that  the  property  insured  was  put  on  board:  Johnson  v.  Ward,  6 
Esp.  Rep.  47;  I  R.  ^  M.  66.  When  the  policy  is  on  freight,  evidence 
must  be  given  that  the  right  to  freight  had  attached  by  reason  of  some  goods 
having  been  put  on  board,  or  that  there  was  an  inception  of  the  right  to 
freight  under  the  charter-party,  or  some  other  express  or  implied  contract, 
I  m.  ^  S.  313.  When  it  is  averred  that  the  interest  is  in  a  single  person, 
and  the  policy  on  his  account,  and  it  is  proved  that  the  interest  is  in  several, 
and  the  policy  on  their  joint  account,  the  variance  is  fatal:  Bell  v.  ^nsley, 
16  Easty  141;  1  Marsh.  41;  6  Taunt.  14.  Where  a  policy  stated  the 
interest  to  be  in  A.  B.,  who  was  interested  at  the  time,  and  on  whose  ac- 
count the  policy  was  effected  by  another  person,  not  the  agent  of  A.  B.,  it 
is  sufficient  to  prove  an  adoption  of  the  policy  by  A.  R  after  the  loss: 
Hagedom  v.  Oliverson^  2  M.  ^  S.  485.  A.  lets  his  ship  to  freight  and 
charter  to  B.  for  a  voyage,  the  probable  duration  of  which  is  eight  months, 
at  £100  per  month;  and,  by  the  charter-party,  B.  is  to  make  the  advances 
for  sailing  charges  on  account  of  the  money  payable  for  the  hire  of  the  ship, 
miscalled  freight  B.  insures  £300  with  C.  for  money  advanced  on  sail- 
ing charges;  and  A.  at  the  same  time  insures  with  C.  £400  on  freight 
Upon  a  total  loss,  C.  is  not  entitled  to  consider  A.'s  policy  as  effected  oa 
gross  freight,  and  that,  the  amount  being  £800,  A.  is  his  own  insurer  for  a 
moiety  of  the  risk:  Etches  v.  Mdan^  \  M.  fy  R.  157.  See  further, 
Hughes,  483. 

Proof  of  Inception  of  the  Risk.'}  In  case  of  loss,  there  must  be  some 
evidence  of  the  ship's  sailing  upon  the  voyage  mentioned  in  the  policy : 
Boston  V.  InneSy  I  R.  fy  M.  336 ;  Hughes,  484.  This  may  probably  be 
proved  by  some  of  the  crew ;  or  proof  of  a  particular  destination  by  char- 
ter-party would  afford  a  presumption  that  she  sailed  on  the  charter^  voy- 
age ;  so,  proof  that  she  cleared  out  for  a  particular  port,  is  evidence  that  she 
set  sail  for  that  port  when  she  dropped  from  her  moorings :  Cohen  v. 
Hinckley,  2  Camp.  52,  2  Ph.  Ev.  56.  Proof  of  a  convoy-bond  for  a  par- 
ticular port,  signed  by  the  captain,  coupled  with  the  evidence  of  the  cus- 
tom-house officers,  that  a  certificate,  and  other  papers  for  such  voyage, 

would,  in  the  regular  course  of  office,  be  delivered  to  the  captain 
[^5991  *before  he  sailed,  together  with  proof  of  the  sailing,  has  been 

held  evidence  of  the  ship  having  sailed  on  such  voyage :  2  Camp. 
51.  A  license  for  the  port  mentioned  in  the  policy  is  evidence  to  the 
effect:  Marshall y.  Parker,  2  Camp.  69.  If  the  declaration  aver  that 
the  ship  sailed  after  the  making  of  the  policy,  but  in  proof  she  is  found  to 
have  sailed  before,  the  variance  is  not  material :  Peppin  v.  Solomons,  1 
T.  R.  469.  The  shipment  of  the  goods  is  usually  proved  by  the  captain, 
and,  if  he  be  dead,  the  production  of  the  bill  of  lading,  and  proof  of  his 
handwriting,  will  be  evidence  of  the  shipping,  as  well  as  of  the  interest : 
Haddow  v.  Parry,  3  Taunt,  305.  But,  where  the  bill  of  lading  was 
offered  in  evidence,  to  prove  that  the  goods  were  shipped  on  pit's  account, 
IdL  EUenborough  rejected  it,  as  being  nothing  more  than  the  declaration 
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of  the  captaio :  Dickson  v.  Lodge^  1  Stark.  226.  So,  the  copy  of  an  of&- 
cial  paper,  made  in  pursuance  of  an  act  of  Parliament,  by  an  officer  of  the 
Customs,  containing  an  account  of  the  cargo,  and  a  report  of  the  goods  on 
hand,  is  evidence  to  prove  the  shipping :  Johnson  v.  fVardy  6  Esp.  Rep. 
49 ;  Hughesy  484. 

Proof  of  Compliance  with  Warranties.'}  Where  a  policy  contains  a 
warranty,  a  strict  and  liberal  compliance  with  it  must  be  proved  ;  and  it .  is 
not  sufficient  to  show  something  tantamount  to  a  performance  :  Pawson  v. 
Watson^  Cowp.  785;  2  Saund.  200,  c.  (/i.)  To  prove  compliance  with 
a  warranty,  that  a  ship  was  of  a  particular  nation,  proof  of  her  carrying 
the  flag  of  that  nation  when  she  was  free  from  all  danger  of  capture,  and 
that  the  captain  addressed  himself  to  a  consul  of  that  nation  in  a  foreign 
port,  13  prima  facie  evidence  :  Arcangel  v.  Thompson,  2  Camp.  262. 
When  the  warranty  was  to  sail  with  convoy,  compliance  will  be  presumed, 
if  convoy  was  required  by  law  :  Thornton  v.  Lane,  4  Camp.  231.  The 
official  letter  of  a  commander  of  the  convoy  to  the  Admiralty  at  the  end  of 
the  voyage,  seems  good  evidence  of  the  facts  therein  stated  respecting  the 
convoy  :  Watson  v.  King,  4  Camp.  275.  The  log-book  of  a  ship  of  war 
seems,  also,  evidence  of  the  time  a  ship  under  convoy  sailed  :  D' Israeli 
V.  JametCf  I  Esp.  Sep.  427 ;  see,  as  to  inspection  of  a  log-book,  ante, 
"  Inspection.**  In  a  policy  at  and  from  Hamhurg,  the  warranty  that  the 
ship  was  in  port  on  a  certain  day  antecedent,  means  in  the  poit  of  Ham- 
burg ;  and  evidence  that  she  was  in  any  other  port  will  not  satisfy  the  war- 
ranty :  Colfy  V.  Hunter f  I  M.  fy  S.  81.  A  warranty  to  depart  before  a 
certain  day  means  to  be  out  of  port ;  a  warranty  to  sail  is  satisfied  by  get- 
ting under  weigh  :  ^/cm  v.  A  ^.  Comp.  3M.  fyS.  461;  6  Taunt.  241; 
and  see  Long  v.  Anderdon,  3  B.  fy  C.  495.  There  are  also  implied  war- 
ranties, the  breach  of  which  will  prevent  the  pit's  recovering ;  as  that  the 
vessel  is  sea-worthy  ;  but  it  is  sufficient  if  she  is  sea-worthy  at  the  time  of 
sailing:  .Snnen  v.  Woodman,  9  Taunt.  299.  A  ship  is  presumed  to  be 
sea-worthy,  Parker  v.  Potts,  3  Dow,  31^  but,  where  the  inability  of  the 
ship  to  perform  the  voyage  becomes  evident  soon  after  its  commencement,, 
the  presumption  is  that  the  ship  was  not  sea-worthy  when  she  sailed :  Wat^ 
son  V.  Clark,  1  Dow,  344;  Douglass  v.  Scougaell,  4  Dow.  269.  There 
is  also  an  implied  warranty  that  the  ship  is  equipped  and  manned  in  a 
proper  manner  for  the  voyage.  Law  v.  Hollingworth,  1  T.  R..  161, 
Fwsham  v.  Chabert,  S  B.  fy  B.  166,  Tait  v.  Levi,  14  East,  481;  but, 
if  the  crew  were  once  sufficient,  their  negligence  at  the  time  of  the  loss  is 
no  breach;  Bush  v.  Ray,  2  B.fy  ^.  73.  Ship-builders  who  have  never 
seen  the  ship  may  state  their  opinion  of  sea-worthiness,  on  examining  a 
survey  taken  by  o^ers:  Beckwith  v.  Sydcbotham,  1  Camp.  117;  Thorn- 
ton V.  Ray,  Ex.  Jlss.  Co.,  Pea.  Rep.  26. 

Proof  of  License.'}  When  it  is  necessary  to  prove  a  license,  the  origi- 
nal document  must  be  produced,  if  in  existence;  if  proved  to  be  lost,  secon- 
dary evidence  may  be  given:  Kensington  v.  Inglis,  8  East,  273;  Brew- 
ster V.  Sewell,  S  B.fyji.  296.  The  secondary  evidence  may  be 
by  an  'examined  copy,  if  there  be  one,  by  parol  testimony:  2  r*600l 
Jitk.  71;  1  Esp.  Rep.  409;  1  Camp.  192,  501;  1  Stark.  167. 
But,  if  the  license  be  grahted  in  this  country,  pursuant  to  the  stat  46  O.  3, 
e.  126,  the  next  best  evidence,  in  case  of  loss,  is  the  register,  or  examined 
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tsopies  theroof,  together :vrith copiesdr die  order  in  eoancil,  from  the  Seero- 
ta^  of  State'!i  office:  Bhindvi  fVilkmsoTiy  2  Taunt  237;  Eyre  v.  Pah- 
^avCf  2  Camp.  605.  Proof  that  a  i^essel  warranted  to  carry  a  French 
license  remained  at  Bordeaux  a  month  yfter  the  inspection  of  the  document 
purporting  to  he  a  French  license,  and  of  other  documents,  by  the  officers 
of  ^e  French  government,  is  prima  Jade  evidence  that  the  document  is 
genuine:  Evert  A  v.  TunnOj  1  Stark.  508.  *i{  the  license  be  not  canted 
to  the  pit.,,  some  evidence  is  necessary  to  connect  him  therewith;  Sobison 
r:  Morrisy  5  Taunt.  720;  1  Stark.  222;  and  see  Hagedom  v.  Reidy  3 
Camp.  379.  But,  with  regard  to  goods  prohibited  to  be  expoi^d  without 
license,  upon  proof  that  they  were  entered  for  exportation  zX  the  Custom- 
House,  it  will  be  presumed  that  they  were  duly  licensed :  Van  Omerson 
y.  Derwick,  2  Camp.  44;  see,  further,  Hughes,  485. 

Proof  qfLoss.  ]^  The  proof  of  loss  must  correspond  with  the  averments 
in  the  declaration;  and  evidence  of  a  loss  of  one  nature  cannot  be  ffiven  in 
evidence  under  a  count  upon  a  loss  of  another  description;  see  Hughes, 
487;  ^uien  Ktmpt  v.  Vtgne,  1  T.  R.  304.  The  captain's  protest  is  not 
evidence,*  nor  tiriil  the  deft,  be  permitted  to  read  it  in  evidence,  though 
shown  to  him  by  tlie  plt.'s  agent,  tfpon  demanding  payment:  Senet  v.  Por- 
ter, 7  Z!  jR.  J58.  *  A  losa^  occasioned  Jby  the  expense  of  salvage  may  be 
given  in  evidence,  under  a  general  allesation  that  the  ship  sunk,  and  the 

foods  were  spoiled;  <Jarey  v.  King",  I&rdw.  Rep.  304;  but  salvage  paya- 
le  under  the  decree  of  a  court;  of  Admiralty  must  be  proved  by  regular 
evidence  of  the  judgment  of  that  court:  T%elluson  v,  Sheddon,  2  iv.  R. 
2Z9i  In  casie^the  ship  is  not  heard  of  for  a  considerable  time,  loss  may  be 
presumed:  KoSter  v.  Innes,  I  R.  ^  M.  333;  Koster  v.  Reid,  6  B.  ^  C. 
19.  An  entry. in  Lloyd's  books,  stating  the  capture,  is  evidence  of  that 
feet  agfllnst  subscribers  at  Lloyd's,  but  is  not  notice,  within  the  meanine  of 
the  clause,  requiring  payment  within  a  certain  time  after  notice :  ^Sbel  v. 
Potts,  dEsp.  Rep.  242.  The  sentence  of  a  foreign  court  of  Admiralty  is 
not  evidence  of  capture;  btit,  after  other  proof  of  capture^  it  is  evidence  of 
•the  grounds  of  condemnation:  Marshal  v.  Parker,  2  Camp.  69.  A  ves- 
iel  driven  on  the  enemy's  coast,  and  then  taken,  is  lost  by  capture:  Green 
y.  Elmslie,.  Pea.  Rep.  202.  Proof  of  capture  by  collusion  wfll  support  an 
avesmei^  df  loss  either  by  capture  or  barratry:  2  Camp.  621.  If,  after 
capture,  a  ship  is  restored  in  a  condition  to  pursue  the  voyage  insurcn],  and 
andiLis  afterwards  lost  on  aiiothec  voyage,  it  is  not  a  loss  by  capture:  Kulen 
Kempt  V.  Vigne,  1  T.  R.  304.  To  support  an  averment  that  the  ship, 
witk  the  goods  on  board,  was  arrested  by  persons  exercising  the  powers  of 
government,  and  the  goods  detained,  seized,  and  confiscateo,  it  is  sufficient 
to  show  that  the  goods  were  forcibly  taken  from  on  board  the  ship  by 
persons  exercising  the  powers  of  government,  without^  putting  in  any  sen- 
tence of  condemnation:  Carruthers  v.  Oray,  3  Camp.  142;  15  East,  35. 
As  to  proof  of  the  decree  of  a  foreign  court,  see  ante,  36.  The  copy  of  a 
sentence  of  condemnation  of  a  foreign  court  is  not  made  evidence  for  the 
underwriters,  by  being  handed  over  to  them  by  the  insured  asproof  of  loss: 
Flindt  V.  Mkins,  2  Camp.  215.  Smuggling  by  the  captain  on  his  own 
account  will  be  evidence  of  barratry,  Lockyer  v.  Offley,  7  T.  R.  252;  but 
if,  by  the  gross  negligence  of  the  owner,  the  mariners  barratritiously  carry 
smuggled  goods  on  board,  the  underwriters  are  notjiable;  Pisson  v.  Cape, 
1  Campn  434.    Where  prisoners  of  war  rise,  and  confine  all  the  crew  ex- 
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cept  one,  who  is  heard  on  deck  coaversing  with  them,  it  is  evidence  of 
barratry  to  go  to  the  jury:  Hucks  v.  Thornton^  Holt^  20.     Where  the 
whole  ship  is  let,  the  freighter  is  owner  jA)  hoc  vice^  and  barratry 
may  *be  committed  by  the  general  owner:   Vallys  v.  Wheeler^  f^GOll 
Cowp.  143.     It  need  not  be  proved  that  the  master  was  not 
owner,  in  cases  of  barratry,  it  lying  upon  the  underwriters  to  prove  that 
he  was:  Ross  v.  Hunter^  4  T,  R,  99.     It  seems  to  be  a  loss  by  the  perils 
of  the  sea,  if  one  vessel  run  foul  of  another,  Bullerv.  Fishery' 3  Esp,  Rep, 
67,  or  be  run  down  through  gross  negligence.  Smith  v.  Scotty  4  Taunt. 
126,  or  be  wrecked  through  the  barratry  of  the  master,  Herman  v,  Parish^ 
2  Camp.  149:  or  if  a  transport,  insured  for  twelve  months,  be,  in  a  dry 
harbour,  damaged  by  taking  ground  at  ebb  tide,  Fletcher  v.  IngliSj  2  B. 
&  •^.  315;  or,  if  Jiving  cattle,  warranted  free  from  mortality,  are  killed  by 
the  rollingof  the  ship,  Lawrence  v.  Aberdeen^  SB.  ^  t^.  109;  Gabay  v. 
Uoydy  3B.fyC.  793;  S  D.  fy  R.  641.     So,  in  an  insurance  on  go6ds,  if 
the  ship  be  stranded  and  lost,  but,  while  lying  on  the  shoal,  be  seized,  and 
the  goods  confiscated,  Hahn  v.  Carbetty  2  Ring.  205;  so  where  ^  portion 
of  the  goods  was  saved  from  the  wreck,  but  never  came  to  the  handi^  of  the 
owners,  Bondiett  v.  Hentigy  Holty  149.     But,  where  a  ship  wds^heve 
down  for  repairs  on  a  beach  within  the.  tide-way,  and,  the  tide  rising,  was 
bilged,  it  was  held  not  a  loss  by  the  perils  of  the  sea,  Thompson  v.-  Whit-^ 
morty  3  Taunt.  227,  and  see  Phillips  v.  Bendery  SB.  ^Ji.  16*;neitjier 
where  the  destruction  of  a  vessel  is  by  WQrms  at  «ea,  Rohl  v.  Parr^  •  I  Btp*. 
Rep.  445,  nor  where  the  ship  is  mistaken  for  an  enemy,  and  sunk  by  the 
firing  of  another  English  ship,  Cullen  v.  Cutlery  5  M.  ^S.  461,  pre  these 
losses  by  perils  of  the  sea.     A  ship  never  heard  of  is  pi'esumecf  •  to  hav^ 
foundered  at  sea:  Oreen  v.  Browny  2  Str.  1 199.     It  is  sufilcient  if  the  ship 
has  never  been  heard  of  in  this  country,  without  calling  witnesses  from  the 
port  of  her  destination:  Irvemlowv.  Oswiny  ?  Camp.  85.     In  Haustman 
V.  Thorntony  Holty  242,  a  ship  which  sailed  on  a  seven-weeks'  *  voyage, 
and  had  not  been  heard  of  for  eight  or  nine  months,  was  presumed  to  be 
lost     Proof  that  the  ship  was  burned,  to  prevent  her  falling  into  the  hands 
of  the  enemy,  is  proof  of  a  loss  hjfirCy  Gotdon  v.  Rimmingtony  1  Camp.  ' 
623:  so,  if  the  ship  be  burned  by  the  iTegligence  of  the  master  and  mariners,^ 
Bush  V.  Rcn/y  Ex.  Jis.  Co.,  2  B.  fy  A.  12;  but,  if  the  goods  be  biirtied  in 
consequence  of  being  put  on  board  in  bad  coadition,  it  is  not  a  lite  hy'fire, 
Boydv.  DuboiSy  3  Camp,  133. 

Proof  of  •Amount  of  Loss  and  Ddmage.]  A  partial  loss  may  he  p't'oved 
under  a  count  for  a  total  loss  :  1  Camp.  557:  I  Taunt.  419.  An  adjust* 
ment  is  proved  by  the  signature  of  the  Under-writer,  of  his  agent,  and  au- 
thority to  subscribe  a  policy  seems  evidence  of  authority  to  sign  an  adjust- 
ment: Richardson  v.  Andersony  1  Camp.  43,  ».  Salvage,  upon  re-cap- 
ture, must  be  proved  by  producing  the  proceedings  of  the  Admiralty 
Court,  ascertaining  the  amount :  T%elluson  v.  Sheddeny  2  N.  R.  229.  In 
open  policies,  the  assured  must  prove  to  the  extent  of  his  loss :  but,  in 
valued  policies,  if  the  loss  be  a  total  one,  he  need  only  show  some  interest; 
if  partial,  he  must  show  the  amount  of  loss,  as  in  an  open  policy:  2  Saund. 
201,  n,  Stat  19  &.  2,  c.  37.  The  certificate  of  an  agent  of  Lloyd's,  resi- 
dent abroad,  is  not  admissible  to  prove  the  amount  of  the  damage,  though 
the  deft,  is  a  subscriber  at  Lloyd's:  Drake  v.  Marryatty  \  B.  fy  C.  473;  2 
D.  if  R.  696. 

Voi.  II  15  - 
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Bffket  of  Payment  of  Money  into  Courts  If  money  be  pid  into  court 

Senei^ly,  it  is  an  admission  of  the  policy  stated  in  the  special  counts,  and 
eft.  may  not  show  a  subsequent  alteration,  though  without  his  knowledge: 
s/lndretos  v.  Palsgrave,  9  East,  325;  »  IT.  B.  276,  288;  S  B.  ^  P.  557; 
Dye  V.  JStshton,  I  B.  fy  C.  3;  3D.  ^  B.  19.  Buf,  where  the  pit  had 
led  the  deft  to  suppose  the  question  to  be  trie^  was  fraud,  and  allowed  him 
to  prepare  his  evidence  accordingly,  the  Court  o(  Cpmmon  Pleas  have  re- 
fused to  suffer  the  pit  to  avail  himself  of  payment  of  money  into  court  as 
an  admission :  Muller  v.  Hartshome,  3  B,  fy  P.  556.  Nor 
r^602l  *will  such  payment  preclude  the  insurer  from  showing,  in  a  po- 
licy upon  goods,  from  the  loading  thereof  at  A.  that  the  goods  were 
not  laden  at  the  place  mentioned  in  the  policy:  Mellish  v.  Jillnut,  2  M.  fy 
S.  106.  Nor  does  it  admit  beyond  the  sum  paid  in,  as  where  a  total  loss  is 
averred:  Buchen  v. *  Palsgrave,  1  Taunt.  419;  1  Camp.  557.  If  a  total 
loss  and  a  stranding  be  averred  the  payment  does  not  admit  the  various 
Causes  stated:  but  the  pit  must  still  prove  to  which  of  them  the  loss  was 
owing:  Everett  v.  Bell,  1  Taunt.  450;  1  Moo.  158 ;  Stafford  v.  Clark^ 
2  Bing.  ^311.  The  deft  is  not  precluded,  by  such  payment,  from  setting 
up*  the  Statute  of  Limitations,  or  the  illegality  of  the  contract,  to  bar  the 
residue  of  the  sum  claimed:  Long  v.  Oreville,  3  B.  fy  C.  10;  4  2).  ^  /?. 
632;  Cox  V.  Parry,  1  T.  B.  464;  Bibbans  v.  Cricket,  I  B.  fy  P.  264, 
post. 

In  Action  on  Life  Policy.}  The  evidence  in  an  action  on  a  life  po- 
licy will  aonsisf^  in  general,  in  proof  of  the  policy,  the  interest  of  the 
insurer,  the  plt.'s  right  to  sue,  the  compliance  with  the  warranties  and 
conditions  on  the  policy,  and  the  death  of  the  person  whose  life  was  in- 
sured; but,  on  an  action  on  a  policy  under  seal,  as  the  deft  must,  in  gene- 
ral, plead  all  defences  specially,  pit  will  have  to  prove  only  the  issues 
raised  by  tbe  pleas,  except  in  actions  against  the  two  incorporated  compa- 
nies ;  ante,  595.  As  to  effect  of  payment  of  money  into  court,  see  ante, 
601. 

Proof  of  Policy.  "^    What  has  besn  already  said  as  to  the  proof  of  the 
-policy  in  actions  on  marine  insurance  will  here  apply:  ante,  596. 

Proof  of  Intereit  and  Bight  to  Sue.^  The  pit  must  prove  an  interest 
in  tbe  life  injured  withiathe  14  O.  3,  c.  48,  s.  I,  3,  &  4:  as,  that  the  pit 
was  a  le^l  creditor,  Paris,  639,  640^  9  East,  344,  5  M.  fy  S.  423;  or  a 
trustee:  Peak.  Bep.  151.  If  the  action  be  by  the  party  to  the  policy,  the 
pit's  right  to  sue  will  be  proved  by  the  policy  and  other  facts.  If  the  ac- 
tiqn  be  by  aft  assignee  or  executor,  his  title  must  be  proved,  as  in  other 
cases:  see  "  Bankrupt,^^  "  Executor." 

Proof  qf  Compliance  with  Warranties  and  Conditions."]  Evidence  of 
this  must  be  adduced  according  to  the  averments  in  the  declaration.  The 
conditions  must  be  performed  according  to  the  terms  used,  and  the  apparent 
intent  of  the  parties:  and  they  are  not  satisfied  by  a  performance  cy  pres: 
see  Want  v.  Blunt,  12  East,  183:  3  Camp.  137;  4  T.  B.  695,  A  war- 
ranty that  a  person  is  in  good  health,  means  that  he  is  in  a  reasonable  good 
state  of  health;  it  cannot  mean  that  he  is  free  from  the  seeds  of  disoraer; 
and,  though  he  may  have  laboured  under  a  particular  infirmity,  yet,  if  it  be 
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proirod  by  medical  men,  that  it  did  not,  in  their  judgment,  contribute  to  hia 
deaths  this  warranty  is  complied  with.  Thus,  the  warranty  of  good  health 
is  complied  with,  though  the  party  was  subject  to  various  fits  of  the  gout^ 
accompanied  with  spasms  and  convulsions,  Willis  v.  Poohy  Park^  650; 
and  see  Ros9  v.  BriBtdshaWj  3  JF.  Bl  R.  12.  And,  if  the  disorder  un- 
der which  a  party  labours  do^s  not  have  a  natural  tendency  to  shorten  life, 
it  is  no  breach  of  the  warraiity,  Watson  v.  Manwaring,  4  Taunt.  763  ; 
though,  indeed,  if  particular  questions  be  asked,  which  are  not  fairly  an- 
sweiisd,  this  avoids  the  policy,  if  material,  though  the  death  happened 
firom  another  disorder,  and  the  creditor,  for  whose  benefit  the  policy  was 
made,  was  in  no  wise  privy  to  the  fraud  :  Watson  v.  Bevemy  \.  C,  fy  P, 
R,;  Morrison  v.  Muspratty  3  Bing.  60.  The  statements  of  a  wife  mad^ 
to  an  acquaintance,  concerning  her  state  of  health,  are  good  evidanto  te 
show  her  state  of  health:  Jiveson  v.  Ld,  Kinnairdy  6  Ea^st^  I8S.  A 
misrepresentation  or  concealment,  does  not,  in  general,  invalidate  a  policy, 
unless  a  jury  csta  find  it  to  have  been  made  wim  a  fraudulent  design;  andj 
at  all  events,  a  concealment  of  an  immaterial  fact  cannot  invalidate  it :  see 
Hughes,  501;  SlackpoU  v.  Simeon,  Park,  648;  6  Taunt  186. 

*  Proof  of  DeatA,^    The  death  should  be  proved  to  have 
taken  place  within  the  period  mentioned*in  the  policy:  see  ante,  [^♦COSl 
^^Death,'^   When  a  question  arises  whether  a  loss  took  place 
within  the  time  specified,  this  is  to  be  determined  by  the  jury,  upon  the 

evidence:  Park,  644;  2  Salk.  625;  1  Ld.  Bay/n,  430. 

»■ 

Iw  Action  ow  Fire  Policy.]'  In  this  action,  the  pit  must  prove,  if 
raised  by  deflt.'s  pleas  {ante,  595,)  the  policy,  pit  .'s  interest  and  title  to 
sue,  the  compliance  with  the  warranties  as  to  description  of  property,  &c., 
and  conditions  precedent;  the  loss  within  the  limited  time,  the  amount  of 
such  loss,  the  notice  of  such  loss,  and  other  subsequent  acts,  to  entitle  pit 
to  the  sum  insured. '  As  to  efiect  of  payment  of  money  into  court,  see 
ante,  601. 

Proof  of  Policy.']  What  has  been  klready  said  in  actions  on  policies  of 
marine  insurance,  will,  for  the  most  part,  here  apply:  ante,  596. 

Proof  of  Plaintijps  Interest  and  Title  to  sue.^  It  is  hecesssary  to 
prove  that  the  pit.  was  interested  in  the  property  insured :  14  O.  3,  c.  48* 
An  assignee  of  the  policy  cannot  sue  without  the  consent  of  the  office  or 
underwriters,  within  the  terms  of  the  policy;  therefore,  such  consent  must 
be  proved:  see  4  A  P.  C.  431;  2  Jltk.  554.  . 

Proof  qf  Compliance  with  Warranties^  as  to  Description  of  Pro* 
perty,  ^c,  and  Conditions  Precedent.]  These  must  be  strictly  proved. 
A  misrepresentation  or  concealment  of  material  facts,  for  the  purpose  of  pro- 
curing an  insurance  to  be  efiected  at  a  low  premium,  will  vitiate  the  policy. 
Where  the  pit.  concealed  the  fact  of  a  fire  having,  just  before  entering  into 
the  policy,  taken  place  close  to  the  premises  insured,  and  the  fire  broke  out 
again,  and  consumed  such  premises,  the  policy  was  held  void:  2  Marsh. 
Jr.  46;  6  Tbunt.  338.  Amis-description  avoids  the  policy;  as,  if  a  build- 
ing be  described  as  of  the  first  class  instead  of  the  second,  where  a  higher 
premium  would  have  been  required  for  the  second  than  ih%  first:  3  JUow, 
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255.  A  substantial  description  of  the  property  insured  will  suffice:  I  JB. 
irM'  92.  A  coffee-house  is  not  jiri  inn:  4  Camp,  76.  Where  a  policy  was 
effected  on  stock  in  trade,  household  furniture,  linen,  wearing  apparel,  and 
plate,  the  party  insured  not  being  a  linen-draper,  this  was  held  not  to  pro- 
tect linen-drapery  goods  subsequently  purchased  on  speculation;  the  word 
linen  evidently  meaning  household  linen,  or  linen  used  as  apparel:  fVaich^ 
ome  v.  Langfordj  3  Camp.  422.  In  a  stipulation  for  a  certain  rate  of  pre- 
lAium  for  premises  where  no  fire  is  kept,  nor  hazardous  goods  deposited, 
this  condition  must  be  understood  only  as  forbidding  the  habitual  use  of  fire, 
or  the  ordinary  deposit  of  hazardous  goods,  not  their  occasional  introduction 
for  a  purpose  connected  with  the  occupation  of  the  premises:  Dobsan  v. 
Sothebyj  1  J9.  ^  itf.  90;  HughtSy  507 ^  511.  All  the  other  proposals  and 
conditions  of  the  policy  must  be  proved  to  have  been  strictly  complied 
With ;  and  a  condition,  requiring  the  church  warden,  &c.,  to  grant  a  certifi- 
cate that  the  fire  did  not  take  place  by  fraud,  &c.,  must  be  shown  to  have 
been  fulfilled,  even  though  the  church  warden,  &c.,  wronefuUy  refuse  to 
sign  such  certificate:  Worsley  v.  Wood^  6  T.  R.  IIQ;  2  IL  JSL  254,  574, 
577. 

Proof  of  Loss  within  the  Time  limited  by  Poiicy.']  The  pit  must 
establish  a  loss  by  fire  within  the  meaning  of  the  policy.  If  the  loss  was 
attributable  to  some  other  cause  than  fire,  as,  from  heat  arising  from  the 
mismanagement  of  a  register-stove,  or  the  like,  pit.  cannot  recover:  •^ti^- 
tin  V.  DreiOy  6  Taunt.  436;  2  Marsh.  130;  4  Camp.  300,  s.  c.     As  to  the 

meaning  of  the  terms  "  usurped  power,'^  see  2  Wils,  363,  Park, 
r*604l  657.     *The  loss  must  be  proved  to  have  taken  place  within  the 

time  limited  by  the  policy;  as  to  which,  see  5  T.  R,  695;  1  B.  4* 
P.  471,  s.  €.;  I  Dowj  R.  263;  Park,  661;  Hughes,  508;  6  East,  571. 

Evidence/or  Defendant. 

The  matters  of  defence  are  numerous:  as,  evidence  of  misrepresentation, 
fraud,  or  undue  concealment;  of  the  illegality  of  the  voyage,  of  the  want  of 
interest,  of  the  non-compliance  with  representation^  or  with  warranties: 
see  ante,  595  to  604;  Hughes j  490. 

To  assist  the  ioferer  in  making  his  defence,  it  is  enacted  by  the  19  O.  2, 
c.  37,  s.  4,  that,  in  «U  actions' or  suits  brought  by  the  assured  upon  any  po- 
licy of  insurance,' the  pit.  or  his  attorney  shall,  within  fifteen  days  after  he 
ebi^  be  required  so  to  do  in  writing  by  the  deft  or  his  attorney,  declare  in 
writing  what  sum  or  sums  he  had  assured,  or  caused  to  be  assured,  in  the 
whole,  and  what  sums  he  hath  borrowed  at  respondentia  or  bottomry  for 
the  voyage,'  or  any  part  of  the  voyage  in  question,  in  such  suit  or  action. 
And,  in  actions  of  this  nature,  a  Judge  will  order  the  assured  to  produce, 
iHpon  affidavit,  for  the  inspection  of  the  underwriters,  all  papers  in  posses^ 
sion  of  the  former,  relative  to  the  matters  in  issue  :  1  Camp.  562;  aeeante, 
*^  Inspection.'* 

Fraudy  Misrepresentation,  and  Concealment.'^  Where  the  assured 
conceals  any  material  fact  which  relates  to  the  ship,  it  will  void  the  policy: 
Carter  v.  JBoehm,  3  Burr.  1905.  On  a  question  respecting  the  materiality 
of  concealment,  it  was  held  by  Oibbs,  L.  C.  J.,  that  the  evidence  of  un- 
derwriters, who  were  called  to  give  their  opinion  of  the  materiality  of  cer- 
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tun  rumours,  and  the  effect  which  they  would  have  had  upon  the  premium^ 
ought  not  to  be  admitted;  and  he  conceived  it  the  province  of  the  jury,  and 
not  of  individual  underwriters,  to  decide  what  facts  ought  to  be  communi- 
cated: Durrell  v.  Bedeslej/y  1  Holtf  283.  In  the  case  of  Berthan  v. 
Longfiamy  2  Stark,  258,  a  witness  was  examined  as  to  whether  particular 
facts,  if  disclosed  to  the  underwriter,  would,  in  his  opinion,  as  a  matter -of 
judgment,  make  a  difference  as  to  the  amount  of  the  premium,  though  he 
was  not  allowed  to  depose  as  to  what  would  be  the  probable  course  of  his 
conduct  in  a  particular  case. 

The  assured  is  bound  to  communicate  all  the  information  he  has  received, 
though  he  is  not  certain  of  its  truth,  and  it  may  afterwards  turn  out  to  be 
false;  Lynch  v.  Hamilton^  3  Taunt.  37;  see  ante,  599,  602.  The  un- 
seaworthiness of  the  vessel  may  afford  a  sufficient  objection  to  the  pit's 
claim:  this  should  be  proved  by  persons  who  have  examined  her  condition; 
but  experienced  shipwrights  may  be  called  upon  to  say  whether,  upon  the 
facts  sworn  to,  she  was,  in  their  opinion,  unseaworthy  or  not:  JBeckmth 
V.  Sj/debotham,  1  Camp.  117.  It  is  sufficient  if  a  representation  be  sub- 
stantially performed,  and  it  differs  from  a  warranty,  which  must  be  strictly 
and  literally  complied  with  :  Pawson  v.  Watson,  Cowp.  785;  ante,  599, 
602.  In  actions  on  marine  insurances,  where  the  proceeding  is  against  the 
second,  or  subsequent  underwriter,  it  is  customary  to  admit  evidenceof  re- 
presentations to  the  first  underwriter,  as  it  will  be  presumed  that  credit  was 
given  to  such  representations  by  the  subsequent  underwriters:  Pawson  v* 
Watson,  Cowp.  789;  Marsden  v.  Reid,  3  East,  573,  But  the  time  and 
circumstances  under  which  the  communication  was  made,  are  to  be  taken 
into  consideration:  \M.fy8.9. 

Competency  qf  Witnesses. 

As  to  the  competency  of  witnesses,  it  is  to  be  determined  by  the  situation 
of  the  parties  on  the  record,  and  by  the  consideration  whether  the  witness 
could  gain  or  lose  by  the  event  of  the  trial  and  the  verdict  in  the 
•cause.  An  underwriter  is  a  competent  witness  for  the  deft.  r*605l 
against  another,  though  he  has  subscribed  the  same  policy,^  be- 
exase  the  witness  could  not  receive  either  benefit  or  prejudice  from  the  ver- 
dict in  the  action,  Benty.  Baker,  3  T.  R.  27,  Winter  v.  King,  4B.  ^Jj.  ' 
209, 1  Bing.  258,  5  B.  ^  C.  388,  S  D.  ^  R.  142;  unless  he  has  entered 
into  the  consolidation-rule,  or  has  paid  the  loss,  upon  an  agreement  to  be  re- 
]>aid  in  case  the  pit.  fails:  Forrester  y.  Pym,  I  M.  ^  S.  14.  Theown^ 
of  a  ship  is  incompetent,  in  an  action  on  a  policy  on  goods,  to  prove,  oh  be- 
half of  the  insured,  that  the  ship  was  sea- worthy,  Prothero  v.  Elton,  Pea. 
Rep.  117,  Morish  v.  Forte,  8  Taunt.  457,  as  he  is  interested  in  the  re- 
sult of  the  action  ;  and,  for  the  same  reason,  a  master  or  part  owner  is  in- 
competent :  De  Symonds  v.  De  La  Cour,  2  N.  R.  374.  The  mastef 
cannot  be  examined,  on  the  part  of  the  underwriter,  to  disprove  the  com- 
mission of  barratry,  by  showing  that  he  acted  with  the  owner's  i^nsent; 
for,  if  he  were  guilty  of  barratry,  the  underwriters  would  have  a  remedy 
over  against  him  for  the  damages  sustained  :  Bird  v.  Thompson,  1  Esp. 
Rep.  339.  A  release  to  the  captain  and  rest  of  the  crew  of  a  vessel  is  suf- 
ficient in  one  stamp,  and,  in  the  case  of  a  joint  tort,  the  captain's  name 


standing  first,  and  the  release  being  first  tendered  to  him:  Perry  v.  Bou- 
eAier,4  Camp.  80.     The  captain^ 


^B  protest  is  not  admissible  evidence  of 
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the  facts  there  stated,  but  may  be  read,  for  the  purpose  of  contradicting  his 
testimony:  Henut  v.  Poiter,  7  T.  B.  158. 


INTEREST. 

FoitiA*  OF  Remedy  for,  and  Pleadings.]  Assumpsit  lies  to  recover  in- 
terest, 1  Chit.  PL  88,  Cro,  JEL  654;  so  does  debt,  when  the  interest  is 
for  the  loan,  or  forbearance  of  money:  5  T.  S.  553.  It  may,  in  general, 
be  recovered  under  the  common  indebitatus  count,  13  Easty  98 ;  but, 
in  some  cases,  the  jplt  must  declare  specially:  thus,  in  an  action  against  the 
vendor  of  *an  estate^  for  not  making  a  good  title  to,  or  conveying  Sie  same, 
if  the  purchaser  proceed  for  interest  and  expenses,  he  must  d<lclare  specially, 
statins  such  expenses,  and  the  loss  arising  from  not  having, the  use  of  the 
d«posir-tnoney,4.S^.  Hep.  223,  I  B.  fy  P.  306,  3  Tautitl57,  12  East, 
4189  2  Bing.  4;  but,  if  the  jury  give  interest  and  expenses,  the  defect  is 
eured:  2  Bing.  4. 


Precedents. 
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(71b«  indefntatiu  count  in  oBwmpnt  it  at  ante,  139 ;  tii  debt,  a$  ante,  408,  ifuerting  then  wardt;') 
For  money  before  that  time  and  tnen  dae  and  payable  from  the  said  deft,  to  the  said  pit.,  for  inter, 
est  upon  and  for  the  forbearance  of  divers  lar^e  sumji  of  money,  before  then  due  and  owin^  fiooi 
the  said  deft,  to  the  eaid  pit,  and  by  the  said  pit  forborne  to  the  said  deft.,  for  divers  long  spaces  of 
time  before  then  elapsed,  at  his  like  special  instanee  and  request  And,  bang  so  indebted*  te. 
<  l%a  conelmnon  it  as  ante,  189,  in  aenmpeU :  and  as  an<e,  409,  in  defic) 


Evidence. 


When  Seeoverable.']  The  general  rule  is,  that  the  law  does  not  imply  a 
contract  ox^  tile  part  of  the  debtor,  to  pay  interest  on  the  sum  he  owes, 
thoush  the  payment  of  the  debt  or  principal  may  have  been  frequently  de- 
manded, 1  Camp.  50  ;  but,  after  a  considerable  lapse  of  time,  and  repeated 
demands,  and  wrongfully  withholding  the  debt,  a  jury  may 
£609^3  *fP^^  interest,  3  Bing.  353  ;  and  interest  is  recoverable  in  cases 
^  where  the  party  has  used  the  money,  as  where  an  agent  pays  the 

money  of  his  principal  into  his  banker's  hands,  and  uses  it  as  his  own : 
Sogers  V.  Boehmj  2  Esp.  Sep.  702;  9  Moo.  B.28;  2  Bing.  4.  Interest 
may  be  recovered  whenever  it  appears,  from  the  circumstances,  that  it  was 
the  intention  of  the  parties  that  it  should  be  paid,  as  where  it  can  be  shown 
that  it  was. allowed  on  former  balances  of  account,  Nichol  v.  Thomson^  1 
Camp.  52 f  n.,  or  where  it  has  been  frequently  charged  and  paid  without 
O^ection,  15  Eastj  223,  3  Camp.  .467  ;  Newell  y.  JoneSy  A  t.fy  P.  124. 
And  even  compound  interest  is  allowed,  when  in  conformity  to  the  known 
and  established  course  of  dealing  between  the  parties:  2  Camp.  4S6,  n.  2. 
Moo.  206.  Interest  is  recoverable  on  written  securities ;  as  where  a  bond^ 
bill  of  exchange,  or  note  has  been  given,  see  those  titles :  it  is  not  recover- 
able, however,  on  a  foreign  judgment,  Hillhouse  v.  Davis,  I  M.  ^  S.  173^ 
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or  on  a  repleTin-bond,  ^nanymausj  4  Taunt.  30 ;  or  on  a  recognizance 
of  bail  in  the  K.  B. :  ib.  722,  And  even  on  a  bill  or  note,  where  the  de- 
lay has  been  occaaioiied  by  pit.,  a  jury  may  sometimes  refuse  it :  Du  Bel- 
his  V.  Waterpark,  I  D.  fy  JR.  16.  To  entitle  the  pit  to  interest  oo  a  . 
bill,  or  note,  the  pit.  should  declare  on  it,  -and  produce  the  instrumeot 
itself:  Fryer  y.  Braum,  R  fy  M.  146.  And,  where  a  bill  or  note  Js  given 
for  the  price  of  goods,  though  they  turn  out  void,  yet  interest  will  be  al^ 
lowed,  as  it  will  be  inferred  that  such  was  the  intention  of  the  parties  t  ^ 
Burr,  1077 ;  15  Ecist,  227.  And  so,  wh«pc  goods  sold  and  delivered  ^ 
were  to  be  paid  for  by  a  bill  at  a  certain  date,  on  which  interest  would 
have  run  :  Marshall  v.  Pooky  13  Bast,  98.  Money  awarded  to  be  paid 
on  a  particular  day  carries  interest  from  that  day,  if  duly  dej3:ianded  thereon : 
3  Camp,  468.  On  a  demand  for  goods,  interest  is  not  recoverable,  though 
the  price  were  to  have  been  paid  on  a  certaSn  day,  Gordon  v.  Swany  12 
East  J  419,  13  ib.  99 ;  nor  on  a  balance  struck  on  an  account  for  gooda 
sold,  Ckalie  v.  Duke  of  Fork,  6  Esp.  Sep;  46  ;  nor  on  a  debt  for  money 
lent,  Calton  v.  Bragg,  15  East,  223,  or  paid  for  the  deft.,  Carr  v.  E(I^ 
toards,  3  Stark.  152,  or  had  and  received  by  fiim,  De  Bematesv.  Ful^ 
ler,  2  Camp.  426  ;  nor  for  work  and  labour  :  1  H.  JBl.  305  ;  see  9  Price, 
134.  In  some  cases,  damages  in  the  nature  of  interest  are  recoverable :  9 
Price,  134.  Where,  after  the  creditor  has  endeavoured  to  obtain  pay- 
ment, there  has  been  a  wrongful  withholding  a  debt  arising  oiat  of  a  con- 
tract which  does  not  carry  interest,  the  jury  may  allow  interest  in  the 
shape  of  damages,  for  the  unjust  detention  :  3  Bing.  353.  Interest  has 
been  allowed  in  trover  for  a  bill,  though  no  mention  of  it  has  been  made  in 
the  declaration  :  Paine  v.  Pritchard,  2  C.  fy  P.  558. 

Jf  mount  of  Interest,  4«c.]  The  rate  of  interest  allowed  in  this  country 
is  £5  per  cent :  5  Ves.  803  ;  Chit.  B.  76.     The  general  practice  of  the 
associates  in  taking  damages,  in  cases  where  the  debt  carries  interest,  used 
to  be  to  stop  at  the  commencement  of  the  action,  see  2  Burr.  1085  ;  but 
now  it  is  carried  down  to  the  time  when  final  judgment  is  signed :  ib.y 
Jarold  V.  Rou)e,  8   Taunt.  582 ;   3  Camp.  477.     After  a  tender  and 
wrongful  refusal,  interest  sometimes  ceases  thereon :  Dent  v.  Dunn,  3 
Camp.  296.     The  interest  is  calculated  from  the  time  it  was  agreed  to  be 
paid.     In  some  cases^  k  is  payable  from  the  date  of  a  note,  as,  where  it  ap- 
peared on  the  face  of  it  to  be  for  money  lent,  Bay  I.  158;  or  is  payaUe 
with  interest,  Kennerley  v.  Nash,  1  Stark.  452  -,  R.  fy  M,  381,  Chit.  B. 
^22  ;  in  other  cases,  it  isfecoverable  only  from  the  time  when  the  bill  or 
note  became  due  :    3  Ves,  134  ;  5  Ves.  803 ;    17  Ves.  27.     On  a  note 
payable  on  demand,  it  runs  from  the  date  :  Chit.  B.  422,  i&c.     The  draw- 
er or  indorser  of  a  bill,  or  indorser  of  a  note,  is  only  liable  from  the  time 
he  receives  notice  of  the  dishonour :  5  Taunt.  240  ;  1  Marsh.  36,  s.  c. 
I£j  at  the  time  a  bill  fall  due,  there  be  no  person  legally  author- 
ized to  receive  it,  as,  if  the  holder  be  dead,  intestate,  and  *ad-  £*6073 
ministration  be  not  taken  out,  even  the  acceptor  shall  be  charged' 
with  interest  only  from  the  time  Ibe  administrator  demands  payment  of* 
the  principal ;  Murray  v.  E.  L  Comp.  5  B*  4*«  •^^  204. 


INTOXICATION. 
See  "Drunkenness." 
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INVOICE. 
See,  ante,  329. 


IRELAND. 
'As  t»  ^<  Ibish  Marbiage/'   see  ante^  397.      ''Irish    JuoaMEKiv'^ 

ante,  525. 


JOINT  TENANTS. 
See  "  Partners,"  and  an/tf,  462. 


JUDGMENT,  Action  on. 

Form  or  Remedy:,  and  Pleadings  on.]  The  peculiatr  remedy  in  an 
jiction  on  a  judgment  in  the  superior  courts  of  this  country,  is  by  an  acUon  of 
debt  And  it  lies  generally,  or  against  an  executor  or  administrator,  sug- 
gesting a  devasiiwitj  1  Sound.  216,  8,  9  ;  and,  though  the  judgment  were 
erroneous,  yet  debt  lies  until  it  has  been  reversed  :  and  the  circumstance  of 
the  deft,  having  been  rendered  makes  no  difference,  unless  the  pit  has  made 
his  election,  by  charging  the  deft,  in  execution  :  1  Chit.  PI  100  ;  6  f^es. 
446.  Debt  at  common  law  was  the  only  remedy  after  a  year  and  a  day  had 
'  elapsed  from  the  time  when  the  judgment  was  recovered,  though  sci.  fa.  is 
now  sustainable  :  Gilh.  Debt,  393.  Debt  on  judgment  is,  however,  only 
austainable,  ^here  the  judgment  remains  unsatisfied.  It  cannot  be  sup- 
ported where  the  deft  has  been  in  execution  on  the  judgment,  and  discharged 
with  the  concurrence  of  the  pit  ;  no  action  can  be  supported  on  the  judg- 
ment, Ftgers  V.  ^Idir,  4  Burr.  7  T.  R.  420  :  "  and  the  toking  of  the  body 
in  execution  does  not  extine^uish  the  debt, — it  bars  the  remedy  against  the 
debtor,"  p.  Ld.  Ellenb.,  tayhr  v.  Waters,  5  M.  ^  S.  103-4  ;  and  debt 
is  not  sustainable  on  the  judgment,  if  deft,  has  been  discharged  under  the 
Lords' Act  Debt  also  lies  on  the  judgments  of  inferior  courts  of  record, 
and  that  although  the  original  action  could  not  have  been  brought  in  the  su- 
perior courts ;  it  lies  upon  a  judgment  recovered  in  one  of  the  courts  of  the 
city  of  London,  by  special  custom  :  1  Soil.  M.^  600.  Debt  also  lies  upon 
a  judgment  of  nonsuit  for  costs  in  an  inferior  court 

Since  43  G.  3,  c.  46,  s.  4,  which  deprives  the  pit  of  costs  in  an  action 
on  a  judgment,  unless  the  court,  or  one  of  the  Judges,  shall  otherwise  di- 
rect, actions  on  judgments  are  less  frequently  resorted  to.  5 
(]*608]1  Taunt.  264.  *The  venue  in  this  action  should  be  laid  in  the 
county  Wibere  the  judgment  was  given,  and  not  in  the  county 
where  the  original  cause  of  action  arose  :  ih.  196  ;  Tidd,  1175:  5  East,46l, 
In  pleading  a  judgment^  it  is  unnecessaiy  and  improper  to  set  forth  all  the 
proceedings  in  the  cause  ;  it  should  be  shortly  stated,  that  the  pit,  in  i 

term,  impleaded  the  deft  in  the  court  of,  &c.,  and  that  such  proceedings 
were  thereupon  had  ;  that  afterwards,  in term,  the  pit,  by  the  con- 
sideration of  the  said  court,  recovered  his  said  debt :  1  Saund.  92,  a,  2. 
And,  in  pleading  the  judgment  of  an  inferior  court,  whether  of  record  or 
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not,  it  is  unnecessary  to  set  out  the  cause  of  action,  or  that  defl.  became  in- 
debted within  the  jurisdiction  of  the  court  ;  Cowp,  18  ;  2  XJjer.  81  ;  1  Ldr 
Raym,  80.  However,  in  debt,  upon  a  judgment  in  the  courts  at  Westmin- 
ster, it  is  necessary  to  show  with  certainty  the  term  and  parties,  and  th^  sum 
recovered  ;  and,  where  the  Judgment  is  in  C.  P.,  it  is  said  that  it  is  proper 
to  state  before  what  Judges  it  was  recovered.  Com.  D,  Plead,  2  fV,  12  ; 
and  this  is  frequently  necessary  in  debt,  on  a  judgment  in  an  inferior  court  $ 
but  the  omission  is  aided  by  verdict ;  ib.  Carth.  86.  In  setting  out  the 
judgment,  attention  must  be  paid  to  avoid  a  variance,  as  it  will  be  fatal  :  1 1 
Ecistf  516  ;  1  Moo.  19  ;  post^  "  Records.^^  Where  the  judgment  was  on  a 
bill  of  exchange,  and  obtained  on  only  one  of  the  counts,  stating  it  to  be  con- 
cerning certain  <'  promises  and  undertakings"  in  the  plural  number,  would 
be  a  variance  :  Sir.  892  ;  2  Stark.  7  ;  B.  fy  C.  So  if  the  names  of  the 
parties  be  misplaced^  7  Taunt.'271.  Where  there  was  a  judgment  for 
£3S8.  Os.  Id.y  and  debt  was  brought  on  it  as  for  j83d8.  recovered,  omitting 
to  state  the  penny,  it  was  held  to  be  a  variance,  and  that  it  could  not  be 
cured  by  a  remittitur  of  the  penny,  2  Str.  1171 ;  and  so,  wheYe  it  was  sta- 
ted, in  a  plea  of  judgment  recovered,  to  be  in  an  action  on  the  case  on  pro- 
mises to  the  damage  of  the  deft.,  it  was  held  bad  on  general  demurrer  ;  Mill 
T.  Potior,  7  Taunt.  271.  In  debt  on  judgment,  as  in  other  matters  of 
record,  declaration  should  state  a/7rou//7a/e//7errecor^u772,  Co.  Lit.  303, 
a,  1  Ld.  Raym.  35  ;  3  Salk.  565.  However,  the  omission  is  only  cause 
of  special  demurrer  :  11  East,  565.  Pit.  usually  alleges  that  the  judgment 
remains  in  force,  and  that  he  has  not  obtained  execution  ;  but  these  allega- 
tions are  not  essential  ;  1  Saund.  330,  n.  4. 

The  deft,  cannot  pl^ad  nil  debet,  because  the  judgment  is  conclusive  evi-* 
dence  of  the  debt :  Oilb.  Debt.  A  plea  of  judgment  is  not  good  at  com- 
mon law,  as  such  payment  is  matter  in  pais,  and  not  of  record  $  but,  where 
the  whole  of  the  judgment  has  been  satisfied,  the  debtor  may,  by  4  •^mie, 
c.  16,  s.  12,  plead  judgment  to  actions  on  records  ;  but,  to  come  within  the 
statute,  he  must  have  paid  all  the  money  due  on  the  judgment,  or  the  plea 
will  be  bad,  4  Moo.  165  ;  but  accord  and  satisfaction  cannot  be  pleaded  un- 
der this  act :  ib*  Wbere  there  is  no  such  judgment  as  the  pit.  hath  de* 
clared  on,  the  deft,  must  plead  nul  tiel  record  klso,  if  there  be  a  variance  in 
the  statement  of  it,  Corn.  D.  Plead,  2  fF.  13,  which  issue  is  tried  by  pro- 
ducing the  record  itself: /70^/,  ^'Records.^^  As  it  is  a  maxim  in  law,  that  there 
can  be  no  averment  in  pleading  against  the  validity  of  a  record,  though  there 
may  be  against  itsoperatipp,  therefore,  no  matter  of  defence  can  be  pleaded 
which  existed  anterior  to  the  recovery  of  the  judgment,  and  the  original 
deft  himself,  or  his  bail  or  sureties,  cannot  plead  that  the  judgment  was  ob- 
tained against  him  by  fraud,  Moore  v.  Bowmaker,  4  Taunt.  379, 2  Marsh. 
392,  s.  c,  though  it  may  be  pleaded,  that  a  judgment  against  a  third  per- 
son was  so  obtained  :  ib.   Chit.  PL  427. 

To  a  plea  of  nul  tiel  record,  in  debt  on  a  judgment,  the  replication  must 
state  that  there  is  such  a  record,  and  conclude  prout  pafei  per  recordum, 
with  a  prayer  that  it  may  be  inspec^^d,  &e. :  Com.  2>.  Plead.,  it  fF.  13. 


Precedents.*  r*6d93 

SBCLASATION  ON  k  FINAL  ^yoamDIT  IN  K,  B.  OR  a  F.  OB  CXCHSaCTiR  TH  AlBUMPSIT. 

Middlewx  (laeal)  to  wit  A.  6.  complaliw  of  C.  D.,  {CarnnuncttfMfd  in  JT.  B,  or  C,  P.  at  umud^ 
I  dAl^  «!<€,  *•  DtlUf'  and  jpnued  as  foOfw:)    For  that  whereu  tiie  pit.,  heretofore,  1*.w]|,  m 
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»—  term,  in  the year  of  the  reign  of  oar  lord  the  now  kin^,  in  the  court  of  our  said  lord 

the  king,  before  the  king  himself^  the  said  court  then  and  still  being  holden  at  Westminster,  in 
the  county  of  Middz.  {or,  if  in  C.  P.,  aay,  "  before  the  Rt.  Hon.  Sir  William  Draper  Best,  Knt, 
and  his  companions,  then  and  stiU  being  his  majesty's  justices  of  the  bench  here,  to  wit,  at 
Westminster,  in  the  county  of  Middx.**  or,  if  in  the  Exehequer,  say,  "  in  the  court  of  our  said 
lord  the  king,  before  the  barons  of  his  Exchequer,  at  Westminster,  in  the  county  of  Middx."),'by 
the  consideration  and  judgment  of  the  said  court,  recovered  against  the  said  deft*  the  sum  of 
j&— ,  above  demanded,  which  in  and  by  the  said  court  were  then  and  there  adjudged  to  the  said 
pit  for  his'damages,  which  he  had  sustamed,  as  well  by  reason  of  the  non.pc:rformanoe  by  the 
said  deft  of  certain  promises  and  undertakings,  then  lately  made  by  the  said  deft  to  the  said 
Mt,  as  for  his  costs  and  charges,  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said 
ScfL  was  convicted,  as  by  the  record  and  proceedings  thereof,  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself  [or,  if  in  C,  P^  say,  **  of  the  bench,  aforesaid,  at 
^Vestminster,  aforesaid,^*  or,  if  in  the  ExcJtequer,  tay,  "of  our  lord  the  king,  before  the  barons  of 
his  Exchequer,  at  Westminster  aforesaid,")  more  fully  appears;  which  said  judgment  still  re- 
mains in  full  force  and  effect,  not  reversed,  paid  off,  satisfied,  or  otherwise  vacated.  And  the 
said  pit  hath  not  obtained  any  execution  or  satisfaction  of  or  upon  the  said  judgment  so  reco- 
Tered,  as  aforesaid,  whereby  an  action  hath  accrued  to  the  said  pit,  to  demand  and  have  of  and 
-from  the  said  defl,  the  sum  of  £ — ,  above  demanded.  Yet,  the  said  deft,  although  requested  so 
*  to  do,  hath  not  yet  paid  the  said  pit  the  said  sum  above  demanded,  or  any  part  thereof,  and  the 
same  still  remains  who%  due  and  unpaid.  To  the  damage,  &.c  {A$  ante,  408;  and  insert  danut- 
ge$  suficiera  to  eoverjnterest,  ^e.) 

THV  LIKE  ON  A  JUDGMENT  IN  DEBT. 

(iis  in  the  Uut  precedent,  as  far  as,  *  and  tJien  proceed  as  folUnis:)  As  well  a  certain  debt 
of  £ — ,  as  also  jC— »,  which  in  and  by  the  said  court  of  our  said  lord  the  kin^,  before  the  king 
himself  (or,  if  in  C.  P.,  "  which  in  and  by  the  said  lord  the  king,  of  the  bench,**)  were  then 
and  there  adjudged  to  the  said  pit  for  his  damages,  which  he  had  sustained,  as  well  by  reason 
of  the  detention  of  the  said  debt  as  for  his  costs  and  charges,  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  deft  was  convicted,  as  by  the  record,  Slc.  (As  in  the  last  pre- 
cedent to  the  end,) 

See  ether  forms  of  debt  on  a  verdict  for  deft,  2  Chit.  PL  484;  in  assumpsit  or  debt  on  a  Jamaica 
judgment,  t6.,  243, 414 ;  on  an  Irish  judgmetit,  ib,,  486 ;  by  conusee  of  an  Irish  judgment,  ib,, 
487  ;  by  baron  and  feme  against  baron  and  feme,  administratrix,  on  judgment  against  intestate, 
revived  by  scire  facias,  suggesting  devastavit,  ib.,  484;  on  a  Scotch  decree,  ib^  415. 

PLEA  OF  NUL  TIEL  RECORD. 

C.  D.  i      And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong  and  injury, 

ats.  >  when  &c.,  and  says  that  there  is  not  any  record  of  the  said  supposed  recovery  in  the 
A.  B.  ^  said  declaration  mentioned,  remaining  in  our  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  {or,  in  C.  P.,  "  in  the  court  of  our  said  lord  the  king,  of  the  bench,**)  in 
manner  and  form  as  the  said  pit  hath  above  in  his  said  declaration  alleged,  and  this  he,  the  said 
deft,  is  ready  to  verify ;  wherefore  he  prays  iudgmenl  if  the  said  pit  ought  to  have  and  main- 
tain his  aforesaid  action  thereof  against  him,  the  said  deft,  &.C. 

See  other  pleas  of  payment,  &c,  3  CAtt.  PI,  996 ;  replicationB,  sUting  record,  dtc,  i6.,  1181-& 


r*6 1  Ol  ^Evidence  in. 

The  evidence  in  an  action  on  a  judgment  must  necessarily  depend  on  the 
plea  pleaded.  On  nul  tiel  record  pleaded,  the  pit  will  only  have  to  prove 
the  judgment;  as  to  which,  see,  fully  y  post ,  ^^  RecordJ^  A  judgment,  like 
other  matters  of  record,  may  be  proved,  by  giving  in  evidence  an  examined 
copy:  jmtj  ^^Record,^^  The  judgment-book  in  the  Court  of  Common 
Pleas  is  not  evidence  of  a  judgment  therein  entered,  though  the  record 
hsrve  been  made  op,  and  the  person  interested  in  proving  the  judgment  be 
no  party  to  it :  *^yrey  v.  Davenport j  2  N.  R,  474.  A  judgment  of  the 
House  of  Lords  may  be  proved  by  means  of  a  copy  of  the  minute-book  of 
the  House  of  Lords,  for  the  minutes  of  the  judgment  are  the  solemn  judg- 
ment itsqlf:  Jones  V.  Randall,  Cowp.  17;  1  Stark.  Ev.  245.     To  prov« 
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«  verdict,  an  examined  copy  of  the  whole  record,  including  the  judgment, 
must  be  given  in  evidence,  B.  N.  P.  334;  for  otherwise  it  would  not  ap- 
pear but  that  judgment  had  been  arrested,  or  a  new  trial  granted :  ib.  1 
Sir,  162.  This  is  not,  however,  applicable  in  the  case  of  a  verdict  on  an 
issue  out  of  Chancery,  as  it  is  not  usual  to  enter  up  judgment  in  such  a  case, 
and  the  decree  of  the  Court  of  Chancery  is  equally  proof  that  the  verdict 
was  conclusive:  ib.  If  it  be  required  merely  to  prove  what  was  had  be- 
tween the  parties,  Bamesy  449,  or  the  amount  of  damages  given,  the  nisi" 
prius  record,  with  the  postea  indorsed  on  it,  and  regularly  stamped  and 
marked,  is  sufficient  evidence  for  that  purpose :  Foster  v.  Compton^  2 
Stark.  364. 


JUDGMENT  RECOVERED,  Defence  op. 

Pleadings  as  to.]  A  judgment  before  recovered  by  the  pit.  for  the 
same  cause,  may  be  given  in  evidence  in  assumpsit  under  the  general  issue, 
2  Sir.  733,  1  Saund.  92,  n.;  and  so  it  may  in  debt  on  a  simple  contract, 
trespjiss,  or  case,  &c.,  1  Chit.  PL  432;  but,  in  debt  on  a  specialty,  or  record, 
or  in  covenant,  it  must  be  pleaded  specially;  and  it  is,  in  general,  best  to 
plead  it  specially,  as  it  does  not  otherwise  operate  as  an  estoppel:  Outram 
V.  Morewoody  3  Easty  365;  Stafford  v.  Clark,  2  Bing.  381;  Vooght  v. 
Winch,  2  B.  8f  ^.  662.  We  have  already  seen  how  to  state  the  judgment: 
ante,  608.  The  usual  replication  to  a  plea  of  judgment  recovered,  is  nul 
tiel  record,  under  which  pit  may  dispute  the  obtaining  the  judgment,  or 
take  advantage  of  a  variance ;  as  to  which  see  ante,  60S.  If  there  was  a 
judgment  really  recovered  in  assumpsit,  the  pit  may  new  assign  that  his 
action  is  for  the  breach  of  different  promises,  see  3  Chit.  PI.  1213;  or 
reply  that  the  promises,  &c.,  were  not  the  same:  6  T.  R.  607;  3  B.  fy  C. 
235.  If  the  deft  plead  a  judgment  recovered  in  an  inferior  court,  not 
stating  that  the  contract  arose  within  the  jurisdiction  of  that  court,  the  pit 
may  reply  that  the  cause  of  action  arose  out  of  the  jurisdiction:  Briscoe  v. 
Stephens,  2  Bing.  213. 


Precedents. 

PLKA  OF  JDSOIOENT  KEOOTKRED  IN  K.  B.,  C.  P.,  Oft  BXCBKlUn. 

iAdU  turn,  Of  posit  **  PUob.")  Because  he  saith  that  the  said  pit,  heretofore,  to  wit,  in   '■ 
Term,  in  the  — —  year  of  the  reign  of  oar  said  lord  the  l^ing,  in  the  court  of  our  iaid  lord  the 
king,  before  the  king  himself,  |he.8ame  conrt  then  and'  still  l^inff  holden  at  Westminster,  in  the 
county  of  Middlesex  (or^  ifiht  plea  be  of  a  judgment  reconereS  in  the  C,  P.,  wy^^^'  before  Sir 
William  Draper  Beat,  Knight,  and  his  companions,  then  his  majesty's  j  ustices  of  the  bench  at ' 
Westminster,  in  the  county  of  Middlesex,"  or^  if  in  the  Exehemier^  aay,  "  before  the  barons  of  his 
majesty's  Court  of  Exchequer,  at  WesUninster,  in  the  county  of  Middlesex,")  implead- 
ed  the  said  deft,  in  a  certain  plea  of  trespass  on  the  case  on  promises,  to  the  *damage  r^6 1 1 J 
of  the  said  {^t  of  JC— ,  for  the  not  performing  the  very  same  identical  promises  and 
undertakings  in  the  said  declaration  mentioned;  and  such  proceedings  were  th«reupon  had  in 
the  said  court  in  that  plea,  that  afterwards,  to  wit,  in  that  same  — —  term,  .the  said  pit,  by  the 
consideration  and  judgment  of  the  said  coiirt,  recovered  in  the  said  plea  against  the  said  deft. 
£ —  for  his  damages,  which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  the  same 
identical  promises  and  undertakiiigs  in  the  said  declaration  mentioned,  as  for  hb  costs  and 
charges  by  him  about  bis  suit  in  that  behalf  expended,  whereof  of  the  said  deft,  was  convicted 
(Of  to  form  of  judgment  in  debt,  onte,  608-9,)  as  by  the  record  and  proceedings  thereof  still  re- 
maining in  the  said  conit  of  our  said  lord  the  king,  before  the  king  himself  {or,  if  in  C,  P., "  of 
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the  Bench  aforesaid,"  or,  in  the  Exchequer,  "ogthe  Exchequer  afoTeetid/')  at  WeBtminrter 
albrcsaid,  more  fully  and  at  large  appears ;  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  tJie  least  reversed,  satisfied,  or  made  void.  And  this,  Slc  {Conclude  with  a  veri/S- 
cation  by  the  record,  poet,  ^  FleasJ'*) 

See  other  pleas  of  judgment  of  retraxit  recovered,  Slc^  3  Chit.  PL  930. 

REPLICATION  OF  NDL  TIZL  RECORD,  IN  PLEA  «F  JUDOMEMT  RECOVERED  IN  IAMB  COURT. 

fPredudi  non,  as  post,  "  Replication,*'  Because  he  saith  that  there  is  not  any  record  of  the 
■aid  supposed  recovery  in  the  said  plea  mentioned,  remaining  in  the  said  court  of  oar  said  lord 
the  king,  before  the  king  lumself  {of,in  C.  P.,  of  the  Bench  aforesaid,")  at  Westminster  afore- 
said,  in  manner  and  form  as  the  said  deft  hath  above  in  his  said  plea.alleged,  and  tliis  he,  tlie 
said  pit.,  is  ready  to  verify,  wht^,  where,  and  in  such  manner,  as  the  court  here  shall  order, 
direct,  or  appoint ;  and,  because  the  court  of  our  said  lord  the  kin^  now  here  (0r,,<iii  C.  P., 
**  before  the  justices  of  the  bench")  will  advise  themselves  upon  the  mspection  and  examination 
of  the  said  record,  by  the  said  deA.  in  his  said  plea  alleged,  a  day  is  given  to  the  parties 
aforesaid,  before  our  said  lord  the  king  (or,  in  C.  P.,  •♦  before  the  justices  of  the  bench,")  at 

Westminster  aforesaid,  until next  aflcr^—  (or,  by  original,  **  until  — ,  whereaoevpr,  &C., 

or, in  C  P.,  ^  until ,"  to  hear  the  judgment  of  the  said  court  thereupon;  for  that  the  aaid 

court  of  our  said  lord  the  king  now  here 'are  not  yet  advised  thereof  &c» 


Efpect  op  Judgments  in  Svperior  Courts  with  respect  to  Parties  to 
Jtulgment.]  Transactions. between  two  parties  in  a  suit  are  not  binding 
upon  a  third;  and,  therefore  the  judgment  of  a  court  on  facts  found,  although 
evidence  against  the  parties,  and  all  claiming  under  them,  will  not  be  gene- 
rally l^dinissi  We  against  strangers:  Z>.  of  Kingston's  case,  20  St.  T.  538; 
see  anitf  40.  .  And/  in  order  to  bind  the  party  to  a  judgment,  he  must 
hare  sued  or  been  sued  in  the  same  character  in  both  suits.  Thus,^in  an  ac- 
tion by  w  G^^cutor  on  a  bond,  he  will  not  be  estopped  by  a  judgment  in  an 
action  brought  by  him:  5  Rep,  32,  a.  When  a  judgment  has  already  been 
obtsriAed  by  the  pit.  against  the  deft,  forti  demand,  the  simple  conti^act,  or 
^er  obligation,  upon  which  such  demand  accrued,  is  merged  by  the  supe- 
riority of  such  judgment:  transit  in  rem  judicatam.  And,  if  the  pit. 
sue  on  the  original  promise,  deft  may  plead  the  judgment  in  bar:  3  CAtV. 
PL  929.  Where  the  party  gives  a  collateral  and  concurrent  security, 
which  in  itself  would  not  operate  as  an  extirtguishment  of  the9original  de- 
mand, it*'cannot  operate  as  such  by  being  pursued  to  judgment:' 3  Eastf 
251. 

Privies  are  similarly  situated  as  those  to  whom  they  are  privy,  whether 
they  be  privies  by  estate  or  in  law:  ante^  40.  A  judgment  against  an  an- 
cestor will  be  evidence  in  an  action  against  his  heir:  lAKkt  v.  Norbomtt 
S  Mod.  141  ;  Outram  v.  Morewood,  3  East^  555.  Where  several  re« 
mainders  are'limited  by  the  same  deed,  a  verdict  for  one  in  remainder  may 
be  evidence  for  the  next  in  remainder,  Pyke  v.  Crouch^  1  Zrf.  Raym. 
730,  B.  N.  P.  232;  and  a  verdict,  for  or  against  a  lessee,  will  be  evidence 
in  like  manner  as  to  him  in  reversion:  Com.  Dig.  Ev.  A.  5; 
r*6 121  -B-  JV-  P.  232;  1  Ph.  Ev.  308.  'A  representative  will  be  bound 
by  a  verdict  against  his  testator  or  intestate.  Rex  v.  Hedden^  Jind. 
389;  and  the  judgment  against  a  schoolmaster  of  an  hospital  has  been  held 
to  be  evidence  against  his  successor,  when  the  point  in  issue  concerned  the 
rights  of  his  office:  Travis  v.  Chaloner,  8  Gwill.  1237.  •  On  a  quo  war- 
ranto  against  deft.,  as  bailiff,  where  here  he  made  title  qnder  the  bailiff- 
Aip  of  tjvo  parties,  a  record  of  a  judgment  of  ouster  against  them  was  ad- 
XDilted  as  evidence:  Rest  v.  Sebden,  2  Stf.  1109;  B,  K  P.,  231;  Rex  r^ 
ChtimeSf  5  Burr^  2601. 
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Effect  of  Judgments  as  respects  Strangers.^  There  are  exceptions  to 
the  general  rule  that  judgments  bind  only  parties  or  privies.  Thus,  in  the 
case  of  customs  or  tolls,  verdicts,  whether  recent  or  ancient,  respecting  the 
same  custom  or  toll,  are  admissible  when  other  parties  are  concerned; 
Carth.  181;  B.  N,  P^23B.  So,  in  the  case  of  customary  commoners, 
ante^  370;  and  thus,  a  verdict  with  regard  to  a  public  right  of  way  is  evi- 
dence for  or  against  another  claiming  in  the  same  right :  JReed  v.  Jackson^ 
1  Easty  357.  The  verdict,  however,  in  such  case  is  not  conclusive:  Bid- 
dulph  v.  JitheVy  2  fFils,  23,  The  judgment  in  remainder  is  in  the  same 
manner  conclusive:  ante,  311.  Where  a  judgment  is  offered  in  evidence, 
merely  for  the  purpose  of  proving  the  fact  that  sucfi  judgment  has  been  ob- 
tained, and  not  with  a  view  to  prove  the  facts  upon  which  the  judgment  was 
founded,  it  may  be  evidence  for  or  ascainst  a  stranger.  Thus,  a  verdict 
against  a  master,  in  an  action  for  the  negligence  of  his  servant,  is  evidence^ 
in  an  action  by  the  master  against  the  servant,  to  prove  the  amount  of  dam- 
ages: Green  v.  New  River  Camp.j  4  T.  R.  690.  A  recovery  against  one 
of  several  parties  to  a  joint  tort,  frequently  precludes  the  pit.  from  proceed- 
ing against  any  other  party  not  included  in  such  action:  Cro.  J.  74;  Yelv. 
68;  i.  N.  P.  SO.  But,  where  the  evidence  and  the  damages  in  the  two 
actions  might  be  different,  as  where  two  persons,  on  different  occasions^ 
have  published  the  same  libel,  separate  actions  may  be  supported  against 
each,  2  B,  fy  P.  69;  and  the  recovery  against  one  party  in  an  action  for 
criminal  conversation  is  no  bar  to  an  action  against  another  party  for  a  simi- 
lar injury:  1  Camp.  415.  In  an  action  for  debt  on  the  statute  for  fishing  ' 
in  pit's  fishery,  a  judgment  in  an  action  of  trespass  against  a  different  partjT 
by  the  same  pit.  was  allowed  in  evidence,  the  defts.  in  the  two  actions  be* 
ing  both  servants,  and  acting  under  the  authority  of  a  third  party,  one  of 
whom,  in  the  action  of  trespass,  had  justified  as  his  servant,  Kinnershg  t» 
OrpCy  2  Doug,  517;  but  see  Outram  v.  Morewoody  3  East,  366,  where 
such  a  judgment  was  held  not  to  be  conclusive;  where,  however,  it  wai 
also  held,  an  action  against  husband  and  wife  was  sufiiciently  barred  by  a  ' 
judgment  in  a  former  action  on  the  same  point,  in  which  the  wife  was  deft. : 
ib.  The  effect  of  a  judgment  will  be  the  same,  though  one  only  of  the 
defts.  in  the  suit  was  a  party  in  the  former  action;  as,  where  a  question  of 
right  of  water  has  been  tried,  the  record  of  that  trial  was  held  to  be  evidence 
in  a  second  action  against  the  same  deft  joined  with  others,  if  they  all 
claim  under  him:  Strutt  v.  BarringdoUf  5  Esp.  Rep.  68;  see  furdier; 
ante,  39  to  41. 

Effect  of  Judgments  as  to  Subject-matter  of  the  Suit.]  Where  the 
cause  of  action  is  the  same,  a  judgment  between  the  same  parties  is  Binding 
on  each,  and  it  is  immaterial  that  the  form  of  action  is  different,  if  the  cause 
of  action  be  the  same:  Httc/un  v.  Campbell,  5  W.  BL  R.  827.  Thus,  a 
judgment  in  debt  is  a  bar  in  an  action  of  assumpsit,  on  the  same  contract: 
4  Rqj.  94.  So,  a  judgment  in  trespass,  in  which  the  right  of  property  is 
determined,  is  a  bar  in  trover  for  the  same  taking:  Com.  D.  Action,  K.  3. 
Where  the  party  mistakes  his  form  of  action,  and  thereby  fails,  he  will  not 
be  concluded  in  such  case  by  the  judgment:  Ferrars  y,  •drden,  Cro.  El. 
668;  2  Saund.  47,  p.  (n.);  (rodson  v.  Smith,  2  Moo.  157.  Where,  in  a 
second  action,  the  declaration  is  framed  in  such  a  manner,  that 
the  causes  of  action  may  be  *the  same  as  those  in  the  first  suit,  fifF618l 
the  party  who  briftg^  ^e  second  action  is  bound  to  show  that 
they  are  different:  Ld.  Bagoty.  Williams,  SB.^C.  239;  5  2).  fy  R.  87. 
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But  a  judgment  is  merely  eyidlence  where  it  is  directly  upon  the  point  in 
question,  and  is  not  evidence  of  any  matter  which  comes  collaterally  in 
question,  nor  of  any  matter  incidentally  cognizable,  nor  of  matter  of  in- 
ferencef  I  Salk.  290;  D.  of  Kingston's  casCy  20  How.  St.  Tr.  538;  see 
ante,  41. 

Proof  op  a  JuDaMENT  Recovered.]  Under  a  plea  of  jud^ent  re- 
covered, the  deft  must  give  in  evidence  an  examined  copy  of  the  judgment 
in  the  first  action,  ante^  620,  and  post^  ^^JRecord;''  and  he  must  then  pro- 
ceed to  show  that  the  cause  of  action  was  the  same.  This  may  be  done  by 
calling  persons  as  witnesses  who  were  present  at  the  first  trial  and  heard  the 
•evidence  given  at  the  second  trial,  Hitchin  v.  Campbell^  3  Wils.  240,  2 
W.  BL  R.  827,  s.  c. ;  also,  by  producing  and  proving  the  particulars  of  de- 
iJliand,  if  any:  see  post,  ^^Particulars  ^  Demand.^^ 


JUDICIAL  DOCUMENTS. 
Sec  ««Recoed,"  "Jtogment,"  "Verdict,"  "Writ,"  "Rule  op  Cotot." 

JURISDICTION. 
Pleas  to,  ante,  1. 


JUSTICES  OF  PEACE,  Actions  against. 

Form  of  Remedt,  and  when  liable,  613. 

Form  of.  Pleadings,  614. 

Evidence  fob  Plaintiff  in  General,  ib, — Notice  of  Jictiorij  wfu^ 
necessary f  615. — Service  of  Form  of  Notice,  ib. — Com- 
mencement of  Action  within  due  TVme,  616. — Malice  and 
Want  of  probable  Cause,  where  Conviction  has  been  quash- 
ed, 617. 
Evidence  for  Defendant  in  General,  ib. — Tender  of  Amends,  618. 


}^ORM  OF  Remedy,  and  when  liable.]  In  general,  no  action  can  be 
supported  against  a  judge  or  justice  of  the  peace,  SiCiing  iudicially,  and  who 
has  not  exceeded  his  jurisdiction^  however  erroneous  his  decision  or  mali- 
cious hismotivc^  hSalk.  306,  2  T.  JR.  225,  5  ib;  186,  1  Ld,  Raym.  466^ 
6  7!  R.  449,  3  M.  fy  S.  325;  and  no  action  lies,  although  the  magistrate 
was  not  duly  qualified  to  act:  3  B,  fy  %i.  2^6.  And,  before  any  action  can 
he  brought  against  a  justice  of  the  peace  for  any  thing  done  in  the  discharge 
of  his  duty,  it  must  be  proved  that  his  attention  was  called  to  all  the  facts 

necessary  to  enable  him  to  form  a  judgment  as  to  the  course  he 
r*6l4]  ought  to  have  pursued:  3  Bin^.  85;  8  East,  113.     And,  in  *8 

Ea^t,  113,  it  was  held,  that  magistrates  would  not  be  affected  as 
trespassers,  if  facts  stated  to  them  on  oath^  by  a  complainant,  were  such 
whereof  they  had  jurisdiction  to  inquire,  and  nothing  appeared  in  answer 
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•  to  contradict  the  first  statement  In  genenA,  howeTcr,  where  there  has  been 
an  excess  of  jurisdiction,  trespass  may  be  supported  for  any  thing  done 
thereunder;  and,  therefore,  where  a  justice  of  the  peace  maliciously  and  irre- 
gularly granted  a  warrant  to  apprenend  a  person  for  felony,  without  any 
information  on  oath,  it  was  held,  that  the  party  had  a  remedy  against  the 
justice,  by  action  of  trespass:  Morgan  v.  Hughes^  2  T.  2?.  225;  2  Chit. 
Ji.  304;  I  D.  fy  S.  97.  An  action  for  false  imprisonment  lies  against  a 
Justice  who  imprisons  a  party  on  a  conviction  founded  on  a  commitment 
differing  therefrom  in  stating  the  offence:  Rogers  ▼.  JoneSj  3  B,  fyC.  409; 
5  D.  ^  B,  484.  And,  when  the  justice  has  no  jurisdiction  over  the  sub- 
ject-matter, trespass  or  trover,  where  goods  have  been  taken,  is  the  proper 
form  of  remedy  against  him:  Hard.  483;  I  ^.  ^  B.  432;  see  post j  "  TVeS" 
pass.^^  If  a  justice  improperly  refuse  to  act  when  he  should  do  so,  an  ac- 
tion on  the  case  for  a  nonfeasance  lies  against  him:  3  B.  fyP.  551  ;'l  Leon. 
S23;  Cro.  El.  196;  3  Wils.  342. 

FoBM  OF  Pleadings.]  There  is  nothing,  in  general,  peculiarly  relating 
to  the  form  of  the  pleadings  in  actions  against  ji.stices.  With  respect  to 
the  venuej  by  21  J.  .1,  c.  1,  s.  5,  it  is  enacted,  ^  that  if  any  action.shall  be 
brought  against  any  justice  of  the  peace,  mayor,  or  bailiff,  of  a  city  or 
town  corporate,  head  borough,  port-reeve,  constable,  &c.,  or  any  of  them, 
or  any  other,  which  in  their  aid  or  assistance,  or  by  their  commandment, 
shall  do  any  thing  touching  or  concerning  his  or  their  office  or  offices,  for  or 
concerning  any  matter,  cause  or  thing,  by  them,  or  any  of  them,  by  virtue 
or  reason  of  their,  or  any  of  their  office  or  offices^  that  the  said  action 
shall  be  laid  within  the  county  where  the  trespass  or  fact  was  done  and 
committed,  and  not  elsewhere." 

In  actions  against  a  magistrate  for  acts  done  under  a  quashed  conviction, 
it  must  be  averred,  that  such  acts  were  done  maliciously,  and  without  pro- 
bable cause,  or  pit  will  not  get  more  than  2d.  d&magiets:  posty  .617. 

By  21  /.  1  c.  12,  ^.  5,  against  justices,  for  any  thing  done  by  them  by 
virtue  or  reason  of  their  office,  the  general  issue  may  be  pleaded,  and  the 
special  matter  given  in  evidence. 


Precedents. 
Sea  plea  of  tender  of  amendi  by  a  justice  of  the  peace,  3  Chit.  PI  1065. 


Evidence  for  Plaintiff. 

In  General.']  We  have  already  seen  as  to  when  an  action  lies,  or  not, 
against  a  justice  of  the  peace,  and  the  pit's  evidence  must  be  formed  ac- 
cordingly, and  according  to  the  cause  of  action  stated  in  the  notice  of  ac- 
tion. Independently  of  the  cause  of  action,  it  is  also  necessary  to  provd 
such  notice  of  action,  and  the  service  thereof,  the  time  of  the  commence-- 
xnent  of  the  action,  and  that  it  is  within  the  time  limited,  and  that  the  act 
complained. of  took  place  within  the  county  laid  in  the  declaration.  It 
•tatist  also  be  proved,  in  an  action  against  ?  magistrate,  for  an  act  done  under 
aquashed  conviction,  that  he  acted  maliciously,  and  with  the  want  of  a 
|Ht)bal>le  cause,  or  pit  will  get  only  2d.  damages:  see  post  617. 
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Where  there  is  an  imprisonment  under  a  justice's  warrant,  in  order  to 
<;onnect  the  justice  with  the  act,  pit  should  serve  a  notice  on  the  deft  to 
produce  the  warrant,  if  the  warrant  be  in  his  possession,  so  as  to  enable  the 
pit,  to  give  secondary  evidence  of  its  contents.  But,  where  the  warrant 
remains  in  the  hands  of  the  officer,  the  latter  must  be  served  with  a  subpoBna 
ducts  tecum.  The  connexion  between  the  justice  and  the  oflB- 
£*615l  cer  'may  likewise  be  proved,  by  showing  that  the  former  has 
recognized  the  acts  of  the  latter. 

Notice^  when  necessary  to  prove  i7.]  By  24  O.  2,  c.  44,  *.  1,  it  is  en- 
acted, that,  "  No  writ  shall  be  sued  against,  nor  any  copy  of  any  process, 
at  the  suit  of  a  subject,  shall  be  served  on  any  justice  of  the  peace,  for  any 
thing  by  him  done  in  the  execution  of  his  office,  until  notice  in  writing 
of  such  intended  writ  shall  have  been  delivered  to  him,  or  left  at  the  usual 
place  of  his  abode,  by  the  attorney  or  agent  of  the  party  who  intends  to  sue, 
or  cause  the  same  to  be  sued  or  served,  at  least  one  calendar  month  be- 
fore the  suing-out  or  serving  the  same;  in  which  notice  shall  be  clearly  and 

•  explicitly  contained  the  cause  of  action  wl\ich  such  party  hath,  or  claimeth 
to  have^  against  such  justice  of  the  peace:  on  the  back  of  which  notice  shall 
bQ  indorsed  the  name  of  such  attorney  or  agent,  together  with  the  place  of 

'  his  abode;  who  shall  be  entitled  to  have  the  fee  of  20^.  for  the  preparing 
and  serving  notice,  and  qo  more." 

It  is  necessary  to  prove  this  notice  in  all  cases  where  a  justice  of  the 
peace  acted  in  the  character  of  a  magistrate,  though  erroneously,  and  though 
he  exceed  his  Jurisdiction^  Prestridge  v.  Woodman^  \  D.  ^  R.<,  Mag, 
Rep,  502,  \  B.  fy  C,  12,  s,  c,  and  even  when  not  in  the  regular  execution 
of  his  office,  if  he  conceived  himself  to  be  so,  9  Easl^  364,  3  Camp,  242, 
3  M.fy  S,  530,  2  Price,  126,  2  Chit.  P.  459;  and,  where  a  lord  of  the 
manor,  being  a  justice  of  the  peace,  took  away  an  unqualified  person's  gun, 
he  was  presumed  to  have  acted  quasi  justice  of  the  peace,  2  H,  BL  114; 
and  so,  if  a  justice  of  the  peace  acts  alone  in  a  case  where  two  ought  to  act, 
2  Camp,  199,  n.,  Wheeler  v.  Tate,  9  East,  364;  as  he  intended  to  act 
as  a  magistrate  at  the  time,  however  erroneously:  ib.  And,  where  a  justice 
does  an  act  under  the  colour  of  his  office,  though  he  exceed  his  jurisdiction, 
he  is  entitled  to  notice  before  action  brought:  \  B,  fy  C,  12;  2  D,  fy  R, 
43,  s.  c.  But,  if  the  act  complained  of  has  not  been  done  in  the  capacity 
of  a  justice,  notice  is  not  requisite.  And  thus,  where  a  justice  took  a  fee 
for  granting  a  license  to  a  publican,  it  was  held  that  such  fee  could  not  have 
been  taken  by  him  in  the  character  of  justice,  and  that  he  was  not  within 
the  benefit  of  the  act,  though  he  had  been  in  the  habit  of  taking  a  fee  for 
many  years:  Morgan  v.  Palmer,  2  B.  fy  C.  729;  4  D,  fy  R,  283.  And 
no  notice  is  necessary  in  an  action  for  the  penaify  given  by  18  G,  2,  c.  10, 
for  acting  as  a  justice  of  the  peace  without  a  proper  qualification:  fFrighi 
V.  Norton,  Holt,  C.  458. 

Notice,  Service  o/.]  It  must  be  shown  that  a  copy,  or  duplicate  origi- 
nal, of  the  requisite  notice  of  action '« has  been  delivered  to  him,  or  left  at 
the  usual  place  of  his  abode,"  by  the  attorney,  or  his  agent,  who  served  it, 
and  the  justice  of  the  peace  should  have  notice  to  produce  the  original,  if 
there  is  no  duplicate,  at  the  trial;  and  it  will  be  necessary  for  the  party  to 
prove  the  precise  day  on  which  he  served  such  duplicate  original. 
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NoiicCy  Farm  o/,'\  A  defect  in  the  notice  will  be  a  fatal  ground  of  non* 
salt  on  the  trial,  as  no  cause  of  action  not  therein  expressed  can  be  given  in 
evidence  :  ^I  Esp.  Sep.  358,     Aa  to  the  requisites  of  the  notice :  1st.  It 
must  be  in  writing,  and  express  the  nature  of  the  writ  or  process  intended 
to  be  sued  out^  aa  well  as  the  cause  of  action :  if,  therefore,  notice  of  an 
action  on  the  case  for  false  imprisonment  be  given,  and  trespass  for  an  as- 
sault be  afterwards  brought,  it  will  be  fatal :  Lovelace  v.  Currie^  7  T.  JS. 
631 ;   Strickland  y.  frard.  i&,  n.     2d.  It  must  be  indorsed  with  the 
Christian  and  surname  of  plt/s  attorney,  and  his  place  of  abode  ;  but  the 
attorney  need  not  set  out  his  Christian  name  at  length,  his  initials  will  be 
su£5icient,  as  «T.  &  W.  A.  Williams ;''  James  v.  Swift,  4B.^  C.  681  : 
^  D.  fyR.  625  ;  Mayhew  v.  Locke,  7  Taunt.  63.     As  to  the  abode,  it  is 
flufficient  for  the  attorney  to  describe  himself  of  such  a  place,  as 
"of  •Birmingham,"  Osbwm  v.  Gough,  3  B.  ^  P.  550 ;  but  it  [*616] 
was  said  by  Thompson,  B.,  that  to  say  of  London,  Manchester, 
or  such  other  large  town,  would  be  insufficient,  Cooke  v.  Currie,  Tidd, 
28,  n. ;  and  it  is  bad  to  say,  <<  given  under  my  hand  at  Durham,'^  as  it 
does  not  indicate  that  his  place  of  abode  is  there,  7  T.  R.  6S5 ;  it  must  not 
be  vague  or  incorrect,  as  where  he  is  described  of  <<New  Inn,  London,'^ 
instead  of  Westminster,  it  being,  in  fact,  in  that  place :  Steara  v.  Smithy 
6  Esp.  Rep.  138.     Where  the  attorney's  name  and  place  of  abode  is  stated 
in  the  body,  instead  of  the  back  of  the  notice,  it  is  immaterial :  Cooke  v. 
Curry,  Tidd,  27,  n.     It  appears  not  to  be  essential  that  the  notice  should 
specify  the  form  of  action,  but  that  it  is  sufficient  if  it  state  the  writ  and 
process,  and  the  cause  of  action:  Jabin  v.  De  Burgh,  2  Camp.  196; 
Strickland  \.  Ward,  7  T.  R.  631,  3,  n.     And,  where  the  notice  stated 
that  a  latitat  would  be  issued  against  the  deft  '<for  the  said  imprisonment 
and  sum  of  money,"  and  the  declaration  was  for  assault,  battery,  and  im- 
prisonment, the  notice  was  held  good,  being  sufficient  to  apprize  the  mag- 
istrate of  the  nature  of  the  action  about  to  be  brought  against  him,  so  as  to 
enable  him  to  tender  amends  ;  and  that  the  only  effect  which  the  omission  of 
any  mention  of  battery  in  the  notice  could  produce,  would  be  to  exclude  evi- 
dence of  a  battery  at  the  trial:  Robson  v.  Spearman,  3  B.  fyA.  493.     The 
notice  must  state  substantially  the  ground  of  complaint,  but  it  need  not  state 
the  mode  or  manner  in  which  the  injury  has  been  sustained :  Jones  v.  Bird,  5 
B.  tf  A,  844.     In  an  action  against  two  justices  of  the  peace,  for  illegally 
coDvicting  the  pit,  and  issuing  a  warrant  of  distress  against  his  goods,  the 
notice  of  action  stated  the  warrant  to  be  directed  to  A.  B.,  and,  when  pro- 
duced at  the  trial,  it  was  found  to  have  been  directed  to  C.  D.,  constable 
of  U. ;  it  was  held  to  be  a  fatal  variance,  although  A.  B.  executed  the  war- 
rant :  Aktd  V.  Stocks,  1  M.  fy  P.  346.     Nor  will  the  notice  be  defective, 
though  it  is  drawn  up  in  the  form  of  a  declaration,  if  otherwise  sufficient : 
Brown  y.  Tanner,  M'Cl.  Sr  Y-  469. 

Where  the  action  is  brought  against  a  magistrate,  under  43  G.  3.  c.  141, 
under  a  conviction  that  has  oeen  quashed,  the  notice  must  state  that  it  was 
dooe  maliciously. 

Proof  of  Commencement  of  ^Jetton.]  By  24  G.  2,  e,  44,  s.  8,  it  is 
enacted,  that  <'No  action  shall  be  brought  a^inst  any  justice  of  the  peace 
for  any  thing  done  in  the  execution  of  his  office,  or  against  any  constable, 
headborougb,  or  other  officer,-  or  person  acting  as  aforesaid,  unless  com- 
menced within  six  calendar  months  after  the  act  committed."    It  will. 
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therefore,  be  incumbent  on  the  pit  to  show  that  his  action  has  been  com- 
menced  within  the  time  above  prescribed.  The  six  months  are  to  be  cal- 
eiitated  inclusive  of  the  day  committing  the  act :  Clarke  v.  Davey,  4  Moo. 
465.  Where  there  is  a  continuing  imprisonment,  a  justice  is  liable  to 
answer  for  such  part  of  it,  suffered  under  his  warrant,  as  was  within  six 
calendar  months  before  action  commenced  :  Massey  v.  Johnson,  12  Etisty 
67;  and/?OJ/,  "  Officer. ^^  It  must  be  shown  the  action  was  not  com- 
menced within  the  month  after  notice  given ;  ante,  162k  The  time  be- 
gins on  the  day  on  which  the  notice  is  given  :  3  2T  jB.  623.  As  to  proof 
of  commencement  of  action,  see  ante,  162. 

The  suing-out  the  process,  whether  by  bill  of  Middlesex,  latitaty  or 
otherwise,  is  the  commencement  of  the  action,  fFilles,257f  2  BL  925, 
Bui*r.  964  f  and,  by  producing  the  writ  at  the  trial,  it  will  obviate  any 
dispute  as  to  its  commencement.  Where  no  alias  has  been  sued  out,  it  is 
sufficient  to  prove  the  first  writ,  without  proving  the  return,  provided  the 
pit  has  proceeded  on  it,  and  declared  within  a  year,  7  T,  R,  1  \  but, 
where  an  alias  is  given  in  evidence,  and  it  is  necessary,  in  order  to  save 
the  time,  to  show  that  the  second  writ  is  a  continuation  (2  J?.  fy  P.  157)  of 
the  first,  it  must  be  shown  that  ih^  first  was  returned,  as  the  suing-out  the 
^  second  writ  is  prima-facie  evidence  that  the  first  has  no/  been 

r*617l  returned^  14  East,  493  ;  the  *party  must  therefore,  have  the 
writ  and  alias  at  the  trial,  and  prove  the  first  to  have  been  re- 
turned, either  by  the  production  of  the  writ  itself^  or  an  examined  copy  : 
6  T.  -ff.  617.  When  it  is  material  to  distinguish  the  day  the  writ  was 
taken  out,  the  fact  may  be  proved,  in  opposition  to  the  teste  :  2  Burr.  962. 

Proof  that  Cause  of  Action  accrued  in  County  where  the  Venue  is 
laid,]  This  must  be  established  as  required  by  21  J,  1,  as  ante,  614,  which 
may  be  done  by  calling  parties  well  acquainted  with  the  place  and  county. 

Proof  of  Malice  where  •Action  is  brought  after  Conviction  quashed.'} 
By  43  O,  3  c,  141,  s.  1,  <<in  all  actions  against  any  justice,  &c.,  on  account 
of  any  conviction  by  him,  &c,  made  for  levying  any  penalty,  apprehend- 
ing any  party,  or  for  the  carrying  of  any  such  conviction  into  effect,  in 
case  such  conviction  shall,  have  been  quashed,  the  pit.  in  such  action,  he- 
aides  the  value  and  amount  of  the  penalty  or  penalties  which  may  have 
been  made,  shall  not  be  entitled  to  recover  any  more  or  greater  damages 
than  the  sum  of  twopence  nor  any  cost  of  suit  whatever,  unless  it  shall  be 
expressly  alleged  in  the  declaration,  in  the  action  wherein  the  recovery  shall 
be  had,  and  which  shall  be  in  an  action  on  the  case  only,  that  such  acts 
were  done  maliciously,  and  without  any  reasonable  and  probable  cause." 
And  by  s.  2,  ^<  that  such  pit  shall  not  be  entitled  to  recover  against  such 
justice  any  penalty  which  shall  have  been  levied,  nor  any  damages  or  costs 
whatever,  in  case  such  justice  shall  prove,  at  the  trial,  that  such  pit  was 
guilty  of  the  offence  whereof  he  had  been  convicted,  or  had  been  appre- 
hended, or  otherwise  suffered,  and  that  he  had  undergone  no  greater  pun- 
ishment than  was  assigned  by  law  to  such  offence. '^  it  is  not  sufficient  for 
the  pit  to  show,  under  this  act,  that  he  was  innocent  of  the  offence  of 
which  he  was  convicted,  but  he  must  also  prove,  from  what  passed  before 
the  magistrate,  that  there  was  malice  and  a  want  of  probable  cause  :  Burley 
V.  Bethune,  5  Taunt.  5S3  ;  1  Marsh.  220.  As  to  proof  of  malice,  poaiy 
*^ Malicious  Jlrrest.^^    This  statute  extends  only  to  those  cases  where  the 
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conviction  has  been  quashed  :  antey  supra.  And  in  an  action  against  a 
magistrate  for  false  imprisonment,  the  pit  proved  a  commitment  for  a  cer- 
tain alleged  offence,  the  deft,  proved  a  conviction  of  the  pit.  for  an  offence 
different  from  that  recited  in  the  commitment ;  it  was  held  that  this  con- 
viction was  no  justification  of  the  imprisonment.  The  deft,  in  order  to 
deprive  pit  of  his  costs  under  43  G,  3,  c.  141,  tendered  evidence  to  show 
that  the  offence  mentioned  in  the  conviction  had  actually  been  (fommitted 
by  the  pit :  it  was  held,  however,  that  that  statute  applied  only  to  cases 
i9vi)ere  convictions  had  been  quashed  ;  and,  therefore,  that  the  evidence 
was  not  admissible  for  that  purpose :  Sogers  v.  JoneSj  3  B.  fy  C.  409. 
This  statute  does  not  extend  to  protect  justices  in  the  execution  of  their 
office,  against  actions  for  acts  of  trespass  or  imprisonment,  unless  done  on 
account  of  some  conviction  made  by  them  of  the  pits,  in  such  actions,  by 
•virtue  of  any  statute  :  12  Easty  67.  It  also  seems  that,  .if  a  conviction  be 
good  upon  the  face  of  it,  the  production  and  proof  of  it  at  the  trial  will  jus- 
tify the  convicting  magistrate  under  the  general  issue,  in  an  action  of  tres- 
pass, as  well  as  in  respect  of  such  facts  stated  therein  as  arc  necessary  to 
give  them  jurisdiction^  as  upon  the  merits  of  the  question  :  16  Easty  31 ; 
3  Moo.  294. 

Evidence  for  Defendant. 

We  have  already  seen  as  to  when  a  justice  of"  the  peace  is  Kabl^  and  deft 
should  be  prepared  to  rebut  the  pit 's  proofs  accordingly. 

When  protected  by  Evidence  of  Conviction.']  Where  there 
is  a  subsisting*  conviction,  and  the  deft  has  been  eonvicted  un-  f^GlSl 
der  a  statute,  before  the  deft  as  a  justice,  and  the  punishment  is 
imprisonment,  the  production  of  that  conviction  is  sufficient  evidence  for 
auch  justice,  when  good  on  the  face  of  it,  Gray  v.  Cooksony  16  Easty  13; 
or  whether  the  action  be  for  imprisoning  the  pit,  under  5  G.  4,  c.  18,  for 
not  paying  a  penalty  given  by  statute:  Britton  v.  Kinnardy  \  B.  fy  B. 
432;  antCy  3S2.  Where,  however,  the  subject-matter  of  the  conviction  is 
not  within  the  justice's  jurisdiction,  the  conviction  will  afford  him  no  de- 
fence, as  it  is  void:  Crepps  v.  Burden^  Cowp.  640;  16  East,  21.  Thus, 
where  the  deft,  had  convicted  the  pit  in  destroying  game,  and  though  the 
pit  had  effects  sufficient  to  answer  the  penalty,  which  might  have  been  dis- 
trained, yet  he  sent  him  to  Bridewell,  it  was  held  that  trespass  could  be 
aapported,  and  that  the  conviction  could  not  avail  deft :  Hill  v.  Batemany 
2  Skr.  710.  And,  where  the  commitment  made  in  pursuance  of  an  adju* 
dication,  as  well  as  the  adjudication  in  respect  to  the  imprisonment  of  the 
pit,  was  an  excess  of  jurisdiction,  and  the  imprisonment  thereunder  a  tres- 
pass, it  was  held  thattbe  justices  were  liable,  although  the  conviction  had  not 
oeen  quashed:  Crroome-y.  Forrestery  5  M.  fy  S.  314.  Where,  in  trespass 
against  two  magistrates,  for  giving  plt^s  landlosd  possession  of  a  farm  as  a 
deserted  £sa*m,  they  produced  in  evidence  a  record  of  their  proceedings  un- 
der that  act,  which  set  forth  all  such  circumstances  as  were  neces- 
sary to  give  them  jurisdiction,  and  by  which  it  appeared  that  they  had 
pursued  the  directions  of  the  statute,  it  was  held  conclusive,  as  an  answer 
to  the  action :  Basten  v.  Carewy  2  B.  fy  C,  649.  Where,  in  trespass 
apunst  magistrates,  for  breaking,  entering,  &c.,  the  pit's  close,  in  the  pa- 
rish of,  &&,  and  seizing  his  sheep,  it  appeared  that  the  defts.,  upon  the  com- 
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plaint  of  the  surveyor  of  tlie  highways,  appointed  for  the  whole  parish^  con- 
victed the  pit  of  neglecting  to  do  statute-duty,  and  issued  a  warrant  to  levy 
the  penalty  under  which  the  act  complained  of  was  done,  it  was  held  that 
the  conviction  being  good  upon  the  &ce  of  it  was  a  sufficient  defence,  and 
that  the  pit  could  Qot,  in  this  action,  try  the  question  whether  the  land 
which  he  occupied  was  exempt  from  the  burden  of  repairing  the  roads  ia 
other  parts  of  the  parish:  Fawcett  v.  FowliSy  1  B.  fy  C.  394.  The  want 
of  jurisdiction  must  appear  from  the  conviction  itself,  as  pit  cannot  show, 
by  extrinsic  evidence,  that  the  subject-matter  of  the  conviction  was  not  with- 
in the  deft. 's  jurisdiction,  Gray  v.  Cookson^  16  East^  ^3,  I  B.  ^JB.  432^ 
though  this  was  formerly  doubted:  Terry  v.  Huniingdan,  Hardr.  480  ; 
1  Sir.  710.  But,  as  observed  by  Ld,  Ellenb.y  with  regard  to  an  order  o€ 
justices  for  diverting  a  highway,  justices  cannot  make  facts  by  their  deter- 
mination, in  order  to  give  to  themselves  jurisdiction  contrary  to  the  truth 
of  the  case:  Welsh  v.  Nash^  8  East,  402;  I  B  fy  B,  439.  To  render  the 
conviction  a  sufficient  defence,  it  must  be  connected  with  the  commitment^ 
and,  if  it  be  a  conviction  for  an  offence  differing  from  that  recited  in  the 
commitment,  it  will  afford  no  defence:  Sogers  v.  Jones j  3  B.  ^,  C  409;  5 
D.  fy  R.  484.  And,  if  the  warrant  of  commitment  does  not  show  an  of- 
fence over  which  the  justices  had  no  jurisdiction,  a  previous  regular  convic- 
tion wHl  be  no  defence;  Wickes  v.  Clutterbuckj  2  Bing.  483.  But  the 
warrant  of  commitment  must  be  substantially 'defective,  and  not  merely  in 
stating  some  immaterial  fact,  which  may  be  rejected:  Massey  v.  Johnson^ 
12  Eastf  67.  It  is  not  essential  to  the  validity  of  the  conviction,  that  it 
should  actually  have  been  drawn  up  at  the  time  when  it  takes  place,  unless 
it  be  directly  impeached:  (rray  v.  Cooksotiy  16  Easty  20;  AtCL  4»  Y. 
478;  see,  further,  as  to  effect  and  proof  of  conviction,  antey  ^* Conviction.*^ 

Tender  of  Amends.']  The  notice  of  action  required  by  24  G.  2,  c.  44, 
3.  2,  is  to  enable  the  justice  to  tender  amends,  and  afterwards  to  plead ; 
theiWbre,  where  he  does  plead  it,  he  must  give  evidence  at  the  trial  &at  he 
made  a  regular  tender  of  the  exact  sum  pleaded,  within  a  month 
r*6l9l  ^er  notice*  of  action  given.  Where  the  deft,  pleaded  a  tender 
of  amends  to  the  amount  of  forty  shillings,  which  was  admitted 
by  the  replication,  and  the  notice  of  action  was  for  seizing  and  carrying 
away  goods  to  the  value  of  forty  shilling,  it  was  held  that  the  pit  could 
claim  no  more  than  forty  shillings,  which,  being  covered  by  the  tender,  he 
was  nonsuited:  Stringer  v.  Martyr ^  6  Esp.  Hep.  134.  The  deft,  has 
been  allowed  to  pay  money  into  court,  after  issue  joined,  and  to  withdraw 
his  plea  and  plead  de  navOy  the  general  issue,  \thich  is  equivalent  to  a  ten- 
der of  amends,  and  which,  if  the  jury  find  sufficient,  deft,  will  have  a  ver- 
dict; deft,  should  therefore  be  prepared  with  evidence  of  the  rule  of  the 
court,  to  be  given  at  the  trial,  as  the  sum  paid  into  court  will  be  ascertained 
by  it:  Nestor  v.  NewcoTne,  S  B.  fy  C,  159;  4  D.  ^  JR.  476. 


LANDLORD  AND  TENANT. 
See  "Distress,"  "Lease,"  "Use  and  Occupation,"  "Nuisance." 
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LEASE,  Actions  on. 

Form  of  Remedy  on,  619. 

Form  op  Pleadings,  621. — Declaration,  ib. — PleOy  623. 

Precedents,  624. 

Evidence. — Under  non  est  factum,  626. — Under  nil  debit,  ib, — Un^ 
derplea  traversing  Pit's  Titkj  627. — Under  Plea  denying 
Assignment  J  8fi:.  to  Deft.,  ib. — Under  Plea  of  Deft.'s  As- 
signment of  Interest  to  another  Person,  628. — Under  Plea 
denying  Performance  of  Conditions  Precedent,  ib, — Deny- 
ing  in  Arrear,  fyc, — Denying  Breach  of  Repairs,  629. — 
Denying  Breach  of  Quiet  Enjoyment,  630. — Denying 
Breach  of  Deft,  's  having  assigned  Premises,  631 . — Denying 
Breach  of  excusing  a  Particular  Trade,  632. 

Form  of  Remedy. 

Covenant  lies,  and  is  the  most  usual  remedy,  on  leases,  at  the  suit  of  the 
lessor,  or  his  assignee,  or  against  the  lessee,  or  his  assignee,  1  Sound.  241, 
€.,  3  Co.  22,  b.,  2  East,  580;  and  it  is  the  only  remedy  where  the  action 
.  is  not  for  a  liquidated  demand.  An  assignee  of  part  of  the  premises  may 
be  sued  in  covenant.  Sir  W.  Jones,  215,  2  East,  580:  and  covenant  lies  for 
an  apportionment  against  the  assignee  of  the  lessee,  in  case  of  a  partial  evic- 
tion by  a  stranger,  though  it  does  not  in  such  case  lie  against  the  lessee: 
post;  2  East,  575.  Covenant  alone  lies  against  the  lessee,  after  he  has 
assigned  the  lease,  and  the  lessor  has  accepted  the  assignee  as  his  tenant^ 
and  then  only  on  an  express  covenant,  and  not  upon  a  covenant  in  law:  1 
Sound.  241,  n.  5;  I  T.  R.  92.  Covenant  does  not  lie  against  the  lessee 
for  rent,  after  there  has  been  an  eviction  from  a  part  of  the  land,  even  by  a 
stranger,  the  only  remedy  in  that  case  being  by  debt  or  distress:  2  East, 
575.  It  seems  that  covenant  does  not  lie  by  the  lessee  aeainst  his  assignee 
(by  deed-poll,  where  there  was  no  covenant  to  repair)  for  not  repairing: 
S  B.  if  C.  589.  By  the  common  law,  upon  the  death  of  a  lessor 
seized  in  fee,  his  heir,  though  not  named  in  the  lease,  *mi^ht  r^6203 
maintain  an  action  for  the  breach  of  any  covenant  running  with 
the  land:  2  Lev.  92.  No  person,  however,  except  the  original  partie&to 
the  covenants,  were  capable  of  suing  on  the  lease,  and  of  course  no  n^antee 
or  assignee  of  any  reversion  or  rent:  ib.  To  remedy  which,  32  S.  8.  c. 
34,  gives  the  assignee  of  a  reversion  the  same  remedies  against  the  lessee 
or  his  assignee,  or  their  personal  representatives,  upon  covenants  running 
with  the  land,  as  the  lessor  or  his  heir,  or  their  successors,  had  at  common 
eommon  law;  and  it  also,  on  the  other  hand,  renders  such  assignee  liable  to 
an  action  for  a  breach  of  covenant  running  with  the  land,  as  the  lessor,  &c. 
was  at  common  law,  3  Bl.  C.  158,  an  assignee  of  part  of  the  reversion.  Doe 
▼.  Hawthorn,  2  B.  tf  A.  103;  and  a  remainder-man  is  included  in  the 
statute:  %  M.tf  8.  382.  Covenant  lies  against  the  lessee  or  patentee  of  the 
crown,  although  he  did  not  seal  any  counterpart  of  the  lease,  it  being  matter 
of  record,  and  the  lessee's  acceptance  of  the  devisee  being  in  such  case  as 
obligatory  as  an  express  covenant:  Cro.  J.  399,  521 ;  Com.  D.  Covenant, 
J3.  I;  5  B.  ^  C.  589.  So,  if  a  lease  be  made  to  A.  and  B.,  and  A.  only 
execute,  but  B.  agree  thereto,  he  may,  it  is  said,  be  sued  jointlv  with  A. 
upon  a  covenant  running  with  the  land:  Co.  Lit.  231,  a.;  2  Roll  Jib.  63; 
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Com.  D.  Covenant f  A.  1.     Covenant  lies^  though  the  corenantee  did  not 
execute,  Lutw,  305. 

Debt  is  sustainable  on  a  lease  against  the  lessee,  1  Sound.  2,  41,  n.  5, 
or  the  assignee  of  the  lease,  e&.,  5  B.  fy  C.  512,  2  D.  fy  R.  76,  1  Lev.  22, 
for  rent  or  penalties,  as  for  ploughing  up  meadow,  &c.,  or  for  rent  charges 
against  the  pernor  of  the  profits  of  the  estate,  Cro.  EL  268,  895;  it  does  not 
lie^  however,  for  the  arrears  of  a  yearly  rent,  devised  payable  out  of  lands 
to  A.  during  the  life  of  B.,  to  whom  the  lands  are  devised  for  life,  B.  pay- 
ing the  same  thereout,  so  long  as  the  estate  of  freehold  continues:.  4M.  SrS. 
113;  2  Saund.  304,  n.  8;  1  Chit.  PL  100.  Debt,  as  we  have  before  seen, 
does  not  lie  against  the  lessee,  where  he  has  assigned  his  interest,  and  the 
lessor  has  accepted  the  lessee  as  his  tenant:  antey  619. 

Where  there  has  been  a  lease,  containing  covenants  of  any  description, 
which  has  expired,  and  the  tenant  continues  to  hold  as  before,  he  holds  sub- 
ject to  all  the  covenants  contained  in  the  lease  ;  but,  during  the  continu- 
ance of  the  lease,  the  pit  must  declare  in  covenant :  when  it  has  expired, 
however,  and  the  tenant  continues  to  hold  over,  the  law  raises  an  assump- 
sit that  he  shall  continue  to  hold  on  the  same  terms  as  the  covenants  in  the 
lease,  when  «ubsisting,  would  have  subjected  him  to  ;  and  for  any  breach  of 
these  the  lessor  may  recover  by  a  special  action  of  assumpsit :  1  ^sp.  2>.  7. 

In  some  cases,  where  the  breach  of  a  covenant  amounts  to  a  misfeasance,  . 
the  party  may  proceed  by  action  of  covenant,  or  by  action  on  the  case,  as 
against  a  lessee,  either  during  his  term  or  afterwards,  for  waste :  2  fV.  BL  R. 
848,  1111;  ante,  111-337. 

With  respect  to  which  is  the  most  advisable  form  of  remedy,  in  an  ac- 
tion for  rent,  where  it  is  doubtful  whether  the  devise  were  by  deed,  it  is  ad- 
visable to  declare  in  debt  on  the  lease,  stating  the  substance  of  the  terms  of 
the  demise,  and  adding  a  count  for  use  and  occupation  :  2  Chit.  PL  430,  n. 
a.  It  is  frequently  more  advisable  to  proceed  in  covenant  on  a  lease,  &c. 
for  general  damages,  than  to  declare  in  debt  for  a  penalty  securing  the  per- 
formance of  a  covenant,  ante,  149-320,  Burr.  1087,  1351,  1  La.  Raym. 
814,  1  Chit.  PL  108  ;  and,  where  rent  is  due  upon  a  lease,  and  there  has 
been  another  breach  for  not  repairing,  for  which  the  pit  claims  unliquidated 
damages,  covenant  is  preferable  to  debt :  ib. 
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Declaration — Fenue."}  In  an  action  on  a  lease,  for  nonpayment  of 
rent,  or  other  breach  of  covenant,  when  the  action  is  founded  on  the  privity 
of  contract,  it  is  transitory,  and  the  venue  may  be  laid  in  any  county ;  but, 
when  the  action  is  founded  on  the  privity  ot  estate,  it  is  local,  and  the  venue 
must  be  laid  in  the  county  where  the  estate  lies:  3  T.  R.  394 ;  1  Chit.  PL 
244.  In  an  action  of  debt  or  covenant,  by  the  lessor  against  the  lessee,  or 
by  the  lessee  against  the  lessor,  the  action,  beine  founded  on  the  mere  privity 
of  contract,  is  transitory,  and,  though  the  land  be  abroad,  the  action  may  be 
brought  in  England  :  I  Saund.  241,  b.  n.  6.  An  action  of  covenant  by 
the  assignee  of  the  reversion  against  the  lessee,  or  by  the  lessee  against  the 
assignee  of  the  reversion,  upon  an  express  covenant  contained  in  the  lease^ 
and  running  with  the  estate  in  the  land,  is  transitory,  by  the  operation  of  32 
&  8,  c.  34  :  1  Saund.  237, 141^  b.  n.  6.     But,  in  debt  by  the  assignee  or 
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devisee,  ib.  238,  of  the  lessor  against  the  lessee,  which  is  sustainable  at 
common  law,  and  is  founded  on  the  privity  of  estate,  the  action  is  local :  1 
Chit.  PL  245.  If  an  action  of  debt  or  covenant  be  brought  by  the  lessor, 
2  Easty  579,  or  his  personal  representatives,  Lutw,  197,  or  by  the  grantee 
of  the  reversion,  1  Sound,  241,  c.  n.  6,  against  the  assignee  of  the  lessee, 
or  in  an  action  of  debt  against  the  executor  of  the  lessee  in  the  debet  and  deti- 
neiy  id.  244,  the  venue  is  local,  and  must  be  laid  in  the  county  where  the 
property  lies :  2  East,  580.  For  the  same  reason,  covenant  by  the  as- 
signee of  the  lessee,  against  the  lessor,  or  the  grantee  of  the  reversion,  is 
local,  for  it  lies  at  common  law,  in  respect  of  the  privity  of  estate,  which  is 
always  local :  1  Saund.  241,  c.  n.  6. 

Statement  of  7V//e.]  In  debt  or  covenant  upon  a  lease,  by  the  lessor 
against  the  lessee,  for  the  non-payment  of  rent,  it  is  not  necessary  to  set 
forth  the  lessor's  title  to  the  lands  demised  ;  but  the  declaration  merely 
states,  that  the  pit,  on,  &c.,  at,  &c.,  by  a  certain  indenture,  made  between 
him  and  the  deft,  with  a  profert  thereof,  demised,  and,  if  the  title  be  un- 
necessarily set  forth,  it  will  generally  be  considered  as  surplusage  :  1  Str. 
230  ;  1  Saund.  233.  But  in  an  action  by  an  assignee  of  the  reversion,  or 
by  the  heir  of  the  lessor,  he  must  set  out  the  title  of  the  lessor  to  the  demised 
premises,  that  it  may  appear  he  had  such  an  estate  in  the  reversion  as  might 
be  legally  assigned  to  the  pit.  :  Cliff.  Ent*  213,  pi.  1  \  1  Saund.  231. 
Such  title  is  traversable,  see  4  Moo.  303,  I  D.  fy  JR.  N.  P.  C.  1,  it  is 
usually  stated  as  inducement,  and  precedes  the  statement  of  the  lease  ;  as, 
when  the  estate  demised  is  copyhold,  by  alleging  that  fact,  and  that  theles- 
sor  was  seized  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor, 
or  where  the  pit.  claims  as  assignee  of  a  term,  or  as  executor,  or  lessor,  for 
rent,  &c.,  due  since  his  death,  by  stating  that  ^e  lessor,  at  the  time  of  mak- 
ing the  lease,  was  possessed  of  the  demised  premises  for  the  residue  of  a 
certain  term  of  years,  7  71  JR.  538  ;  see  the  various  modes  and  forms  of  sta- 
ting title,  2  Chit.  PL  560  to  592.  In  actions  brought  by  an  assignee  of  a 
term,  all  the  mesne  assignments  of  the  term,  down  to  himself,  should  be 
stated,  for  he,  being  privy  to  them  all,  shall  not  be  allowed  to  plead,  gene- 
rally, that  the  estate  of  the  lessee,  of  and  in  the  demised  premises,  came  to 
him  by  assignment ;  when  the  action,  however,  is  against  the  assignee  of  a 
lease,  such  general  form  of  pleading  is  sufficient,  as  pit  is  a  stranger  to  the 
deft's  title  :/7a^/,  623. 

Statement  of  Lease.']  In  covenant  on  a  lease,  such  lease  must  be  pro- 
perly set  forth,  and  it  must  be  stated  to  be  under  seal :  2  Ld.  Raym.  1536  $ 
ante  J  **  Covenant.'^  In  debt^  however,  for  rent  reserved  by  a  lease, 
though  pit  may  declare  without  stating  the  deed,  unless  in  the  case  of  in- 
eorporeal  hereditaments,  as  tithes,  &c.,  1  Saund.  276 ^n.  1,  202,  325,  n.  4, 
2  Ld..Raym.  1503,  2  Saund.  297,  n.  1,  it  is  usual  to  state  the 
time  oT  making,  and  the  *date,  of  the  lease.  The  lease,  however,  |^*622] 
may  be  stated  to  have  been  made  on  a  day  differing  from  its  date, 
but  it  must  not  in  that  case  be  stated  to  bear  date  on  that  day  :  4  East^  4/11  • 
The  parties  to  the  lease  must  be  correctly  described,  ante^  620-393  ;  it  is 
best  to  leave  out  their  additions.  If  a  tenant  for  life  and  the  remainder-^nan 
join  in  a  lease,  it  must  not  be  described  as  the  lease  of  both,  but  as  the  lease 
of  the  tenant  for  life,  and  the  confirmation  of  the  remainder-man  :  Ld. 
Southampton  v.  Drummondy  6  B.  fy  C.  718.     A  profert  of  the  lease,  or 
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an  excuse  fov  not  making  it,  must  be  stated  :  4  East,  .585  ;  poaif  ^<  Prth 
/erf  No  part  of  the  recitals  need,  nor  should  they,  be  stated,  if  they  do 
not  materially  affect  and  explain  the  sense  of  the  subsequent  pai'tof  the  lease 
•et  forth  in  the  declaration.  No  part  of  the  consideration  need  be  stated  ; 
but,  if  the  pit  states  any  part  of  i^  he  should  state  the  whole  :  2  JB.  fy  ^, 
765  ;  1  Chit.  Rep.  508. 

The  demise  itself  should  be  stated  in  the  past  tense^  and  according  to  the 
legal  effect  In  a  declaration,  it  is  sufficient  to  say,  <<it  is  witnessed  that 
A.  B.  demised,''  &c.,  though  not  so  in  a  plea:  1  Saund.  274,  n.  1;  1  Ld, 
Raym.  1539;  \  B.  Sr  C  358;  2  D.  fy  R.  662. 

Statement  of  Premises.']  The  premises  should  be  set  forth  shortly;  and 
it  is  not  necessary  nor  advisable  to  set  forth  their  local  situation:  1  Saund. 
233,  n.  2;  2  Saund.  366,  n.  1;  4  Taunt.  700.  If  the  name  of  the  pre- 
mises be  stated,  it  must  be  proved  accordingly,  and  stating  them  to  be  Cel* 
lar  beer,  instead  of  Aller  beer,  has  been  held  a  fatal  variance:  9  Eiut,  188. 
So,  if  the  premises  be  described  as  store-houses,  and  in  the  deed  only  as  a 
store-house,  it  would  be  fatal,  4  M.  ^  S.  470;  so,  if  the  local  situation  be 
misstated,  1  Marsh.  214;  or  if  the  name  of  the  late  tenant  be  misstated: 
1  Camp.  195;  15  East^  161;  1  Stark.  100.  And  so,  in  covenant  on  a 
lease  of  veins  of  coal  under  certain  farms  and  lands  therein  described,  &c.y 
with  liberty  to  dig  pits,  soughs,  &c.,  where  the  declaration  yaried  from  the 
deed,  in  stating  that  the  land  was  set  out  by  admeasurement,  instead  of  re- 

gatation,  and  in  changing  the  word  soughs  to  sloughs,  it  was  held  these  were 
tal  variances:  2  Marsh.  296;  6  Taunt.  394,  s.  c.  A  declaration,  stating 
a  demise  of  <^a  farm,  lands,  and  buildings,''  supports  a  demise  of  <<  a  farm^ 
land,  and  buildings,"  I  Y.  ^  J.  2;  and  a  declaration  on  a  demise  of  lands, 
where  only  one  piece  of  land  was  demised,  is  no  variance:  6  M.  ^  S.  115. 
If  fixtures,  or  other  personalty,  be  demised,  and  they  constitute  a  part  of 
the  consideration  for  the  covenant,  they  should  be  stated:  see  11  Price,  19. 
As  to  stating  an  exception  and  reservation,  out  of  part  of  the  premises,  see 
Vavasour  v.  Ormrod,  Q  B.  fy  C.  431. 

Statement  of  Covenants.  ]  The  words  of  the  lease  and  covenant  should, 
in  general,  be  set  forth  verbatim.  No  unnecessary  covenant,  or  other  irre- 
levant parts  of  the  lease,  should  be  stated:  1  Saund.  233,  n.  2;  2  Saund. 
366,  n.  1.  The  court  will  censure  the  statement  of  any  superfluous  matter: 
Cotop.  665;  Doug.  667.  Any  matter  which  qualifies  the  contract  must  be 
stated,  or  the  pit  will  be  nonsuited  on  non  est  Jactum.  Thus,  in  stating 
a  covenant  for  not  repairing,  &c.,  if  the  covenant  to  repair  contains  an  ex- 
ception of  fire,  and  all  other  casualties,  it  should  be  stated,  4  Camp.  20, 
4  Moo.  164,  1  ib.  89,  2  B.  fy  B.  395,  11  East,  640;  and,  as  to  conditional 
covenants,  see  Q  M.  Sr  S.  ^\^  B.  fy  C.  431;  2  Saund.  352.  If  the  decla- 
ration profess  to  set  out  the  terms  of  the  reservation  of  rent,  it  is  a  variance 
to  omit  an  exception  referring  to  a  subsequent  proviso,  by  which  a  deduc- 
tion is  to  be  made,  if  a  certain  event  happen,  although  that  event  have  not 
happened:  6  B.fy  C.  430. 

Reference  to  Lease.}  This  is  usual,  though  unnecessary:  post  ^Ptor 
fert.'' 
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*  Statement  of  Lessee^  s  Entry.']  If  the  lease  be  a  lease  for  ^ 
years/it  is  not  necessary,  though  usual,  to  state  an  entry  or  occu-  f  *6283 
pation  by  the  lessee;  for,  though  he  neither  enter  nor  occupy,  he 
IS  liable  to  pay  the  rent,  it  being  due  by  virtue  of  the  lease  or  contract,  and 
not  by  the  occupation,  1  Salk.  209;  and  even  in  an  action  by  the  assignee 
of  the  reversion,  1  Sattnd,  233,  a.  n.  b.  5  ed.,  or  against  the  assignee  of 
the  lessee:  1  Ld.  Saym.  367;  3  Moo.  527;  1  B.  ^  B.  238, 5.  c;  7  Eaat^ 
S40,  n.  a.  But,  in  debt  for  rent  upon  a  lease  at  will,  it  is  otherwise,  as  the 
rent  becomes  due  in  consequence  of  the  occupation:  1  Salk.  209.  The 
time  of  entry,  though  often  inserted,  is  unnecessary,  as  it  is  generally 
sufficient  to  state  it,  without  showing  the  time:  Cro.  J.  549;  1  Saund. 
203/ n.  1. 

Statement  of  DefendanVs  Title  when  he  is  Assignee^  fyc.']  In  an 
action  against  the  assignee  of  the  lessee,  &c.,  it  suffices  to  state  concisely  the 
assignment  to  deft,  as  will  be  found  in  the  precedent,  posty  625,  and  this 
though  there  have  been  intermediate  assignments,  and  though  the  deft  be 
assignee  of  part  only,  5  B.  fy  C.  482,  1  Saund.  519,  b.  n.  1.,  6  Mod.  72,  or 
though  the  deft,  be  an  heir,  4  T.  R.  75,  or  executor,  if  he  took  to  the  pre- 
mises: 1  Salk.  317;  4  T.  R.  15.  But  it  is  not  sufficfent  to  allege  that  the 
tenement  came  to  the  deft,  by  assignment;  it  must  be  shown  that  he  is  as- 
signee of  the  termy  as  it  would  otherwise  be  an  assignment, of  another  estate, 
through  the  term  of  the  lessee:  1  Saund.  112,  b.  n.  \.  If  the  pit  unneces- 
sarily profess  to  state  the  deft.'s  title,  and  deft,  traverse  it  as  stated,  it  must 
be  proved  as  stated:  3  j9.  ^  P.  461.  As  to  mode  of  pleading  and  assignment 
of  a  term  to  commence  in  future,  1  Saund.  253. 

Statement  of  Plaintiff^  s  Performance  of  Covenants.^  The  usual  aver- 
ment of  general  performance  by  the  pit  is  unnecessary:  1  Saund.  235,  n.  5. 
If  there  be  any  condition  precedent,  then  the  same  must  be  specially  averred 
to  have  been  fulfilled:  ante,  393-129. 

Breach.]  The  breach  may  be  in  the  negative  of  the  covenant  generally,  3 
T.  R.  307,  or  according  to  the  legal  effect:  1  Saund.  235,  n.  6;  see,  further, 
as  to  this,  ante,  l^%  If  the  breach  be  for  non-payment  of  rent,  it  must 
be  shown  when  the  rent  became  due:  CHlb.  Debty  407.  Stating  it  be- 
came due  for  bo  many  quarters  on  such  a  day,  <<  then  elapsed,"  will  suffice, 
without  stating  it  was  "the  last  elapsed:"  4  B.fy  C.  157.  How  to  de- 
scribe rent  due  to  tenant  in  common:  ib.  The  amount  of  the  damages 
stated  at  the  conclusion,  should  be  enough  to  cover  the  full  amount  claimed: 
see^  further,  ante^  "  Covenant/^  393. 

Plea.]  The  general  rules  as  to  pleas  in  covenant,  and  debt  in  seneral, 
here  apply:  ante  "  Covenanty'^  393.  There  is  no  general  issue  in  cove- 
nant, and  non  infregit  conventionem  is  a  bad  plea,  2  Saund.  278, 1  Stark. 
31 1 ;  so  is  rien  en  arrere:  Cowp.  588.  Accord  and  satisfaction,  after  breach, 
is  a  ^od  plea:  1  Taunt.  428;  Com.  D.  Pleader y  2  V.  8.  A  lessee  or 
agsignee  cannot  plead  nil  habuity  or  a  general  traverse  of  the  lessor's  es- 
tate, or  that  he  had  only  an  equitable  interest;  but  he  may  show  and  plead, 
in  an  action  by  an  assignee,  &c.,  that  the  lessor  was  entitled  to  a  different 
estate:  2  Str.  817:  8  T.  R.  487;  2  Saund.  207;  4  Moo.  303;  2  Ring. 
54-10.     A  lessee  cannot  plead  he  was  not  lessee:  4  Taunt.  04)3.    In  debt 
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for  i^nt;  and  eviction  may  be  ^iven  in  evidence  under  the  general  issuer 
but  in  covenant  it  must  be  pleaded:  1  Saund.  204,  n,  2.  In  a  plea  by  an 
assignee  in  debt,  that  he  assigned  over  all  his  interest  before  any  breach  took 
place,  it  is  not  necessary  to  aver  a  notice  of  that  assignment:'  Sae.  M.  Cove- 
nanty  E,  4;  ^  Vent,  234;  Sid.  339.  The  plea  to  an  action  for  not  repairing, 

should  be  comformable  to  the  breach,  and  may  be  either  that  the 
£*624]]   deft,  did  repair,  &c.,  in  the  words  of  the  covenant,  or  that  'the 

premises  were  not  out  of  repair,  in  the  negative  of  the  breach 
usually  assigned  in  the  declaration.  It  seems  preferable  to  plead  that  deft, 
did  repair,  and  that  the  premises  were  not  dilapidated,  negativing  the  breach^ 
iis  assigned  in  the  declaration:  3  Chit.  PI.  1019,  n.  b. 


Precedents. 

DKCLARATXON  IN  COVINAKT  BT  ZJCttOR  AOAINIT  IXaOX  lOE  RXICT. 

Enenborough.  Trinity  Term,  9  Goo.  4. 

(  Venue)  (to  wit,)  ante^  621.  A.  B.  complains  of  C.  D.,  1)eiiiff  in  the  custody  of  the  marshal  of 
the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himsdf,  of  a  plea  of  breach  of  oovenairt 
($ee  farm  m  O.  P.,  onte,  394,  Mtatingthe plea  tobe'^cf  a  breach  ef  mvenant,'' ) Ba  tkat  wIunm, 
heretofore,  to  wit,  on,  ^.  (daU  uf  leatej  at,  &c.,  by  a  cextain  indenture  tb^i  and  ibei«  aiade 
between  the  said  pit  of  the  one  part,  and  the  said  deft  of  the  other  part  (one  part  [or,  '*the 
counterpart"]  of  which  said  indenture,  sealed  with  the  seal  of  the  said  deft,  the  said  plL  now 
brin?a  here  tnto  court,  the  date  whereof  is  a  oertain^  day  and  vear  therein  mentittied,  to  wit, 
the  day  and  year  aforesaid,)  the  said  pit  did  demise,  lease,  and  to  ftrm  lei  unto  Ihe  said  deft, 
a  certain  messuage  or  dweUbg-house,  and  premises,  with  the  i^>purtenances  in  the  said  in- 
denture mentioned,  to  have  end  to  hold  the  same,  with  the  appurtenances,  unto  the  said  deft, 
from,  &.C.  {a$  in  Leaee^  to  the  full  end  and  term  of  < — —  ^ars  thence  next  eiiBuing,and  fully  to 
be  complete  and  ended  (as  in  Uate.)  Yielding  and  paymg  therefore,  yearly  and  every  year  to 
the  said  pit  the  yearly  rent  or  sum  of  £ — ,  payable  quarterly,  at  the  four  most  usual  feaits  or 
days  of  payment  of  rent  in  the  year  (that  is  to  say,)  &c.  {as  in  lease^)  in  each  and  every  year,  by 
even  and  equal  portions.  And  the  said  defl.  did  therein^  for  himself  covenant,  promise,  and  agree, 
ito  and  with  the  said  pit,  that  he,  the  said  deft,  sbonld  and  would  weQ  and  truly  pay,  or  cause 
to  be  paid,  to  the  said  pit  the  said  yearly  rent  or  sum  of  £-^  at  the  several  days  or  times  ^fore- 
said,  as  by  the  said  indenture,  reference  bein?  thereunto  had,  will  (amongst  other  things)  mora 
fully  and  at  brge  appear.  By  virtue  of  which  said  demise,  the  said  deft,  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  entered  into  and  upon  the  said  demised  premises,  with  the  ap- 
purtenances, and  beeame  and  was  possessed  thereof,  for  the  said  term  so  to  him  thereof  gnrntad, 
as  aforesaid;  and  although  the  said  pit  hath  always  hitherto  well  and  truly  performed,  fulfilled, 
and  kept,  all  things  in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  performed,  ful- 
'filled,  and  kept,  according  to  the  tenor  and  effect,  true  intent,  and  mesoiing,  of  the  said  mden- 
ittre,  to  wit,  set  fyeimej  aforesaid,  yet,  protesting  "that  the  caid  deft  hath  not  {leribnned,  fUfilkd^ 
or  kept,  any  thing  in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  performed,  fid- 
filled,  and  kept,  according  to  the  tenor  and  efiect,  true  intent,  and  meaning,  thereof,  the  said  pit 
saith,  that,  after  the  'making  of  the  said  indenture,  and  during  the  said  term  thereby  granted,  to 
wit,  on  &C.  (day  vohen  rent  becaoie  dw^J  at  Sec,  aforesaid,  a  large  sum  of  money,  fS  wit,  An 
sum  of  JC— -,  of  the  rent  aforesaid,  for  half  a  year  of  the  said  term  then  last  elapsed,  beoame  and 
was,  and  still  is,  in  arrear  and  unpaid  to  the  said  pit,  contrary  to  the  tenor  and  effect,  true  in- 
tent  and  meaning,  of  the  said  indenture,  and  of  the  said  covenant,  of  the  said  defU»  by  him  in  that 
behalf  so  made,  as  aforesaid,  to  wit,  at,  ^c,  aforesaid.  And  so  the  said  ^t  in  faot  sailh,  that 
the  said  deft  (although  often  requested  so  to  do)  htth  not  kept  the  said  covenant  so  by  him  made, 
as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same  with  the  said  pit  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of  the  said  pit 
*of  £^i  and  thsrefhre  he  brings  his  suit,  dec.  iPledges,  dec 

OaySNAlfT  BT  LBMOE  AOAIMBT  ASSIONn  OF  LnsSK,  VOft  KOT  KB^iUlUNa. 

For  that  whereas,  heretofore,  to  wit,  on,  dtc,  at,  &.C.,  by  a  certain  indenture  then  and  tbete  made 

Hwtween  the  said  pit  of  the  one  part,  and  one  £.  F.  of  the  other  part,  (one  part  [oTy  **  oounterpart"] 

of  which  said  indenture,  sealed  with  the  seal  of  the  said  E.  F.,  the  said  pit  now  brings 

E^  625*1  ^^^^  ^^  court,  the  date  whereof  is  a  certain  day  and  jrear  therein  monticmed,*to 
-*  wit,  the  same  day  and  year  aforesaid,)  the  said  ph.,  for  the  oonaadeiations  thmin 
mentioned,  did  demise,  lease,  and  to  farm,  let  unto  the  said  £.  F.,  his  executors,  administrirton. 
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tnd  «ntgia,  a  oerUiln  messuage,  &e.  {Here  $et  mU  thepremUes^  the  habendum,  and  the  redden* 
dmn^  sAort^,  ae  ante,  624;  and  then  etate  the  eotenants  aafoUowe:)  And  the  said  E.  F.  did,  in  and 
bj  the  said  indenture,  for  himself  and  his  executors,  administrators,  and  assigns,  covenant,  promise, 
and  agree,  to  and  with  the  said  pit  in  manner  following  (that  is  to  say,  that  ne,  the  said  E.  F.,  and 
assigns,  should  and  would  at  aJl  times,  during  the  continuance  of  the  said  demise,  at  his  and 
their  own  costs  and  charges,  support,  uphold,  maintain,  and  keep,  the  said  messuage,  dec.  fas  in 
tke  eevmantyj  in  good  and  tenantable  repair,  order,  and  conditioii,  and  the  same  premises,  and 
every  part  thereof,  shook!  and  would  leave  in  such  good,  repair,  order,  and  condition,  at  the  end, 
or  other  sooner  detertaination,  of  said  term,  and  should  and  would  peaceably  and  quietly  quit, 
yieJd,  and  deliver  up  to  the  said  pit,  without  doing,  committing,  or  sulFering  to  be  d<»ie  or  com- 
mitted, any  waste,  spoil,  or  damage,  to  the  same,  or  any  part  thereof,  as,  by  we  said  indenture,  re- 
ierenoe  beufiff  thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large  appear.  And 
the  said  pit  la  fkct  saith,  that  after  the  making  of  the  said  indenture,  and  during  the  said  term 
thereby  granted,  to  wit,  on,  he  {any  day  abwt  time  of  a$9igntnent,)  at  &c.,  aforesaid,  all  the 
estste,  r^iiit,  title,  interest,  term  of  years  then  to  come  and  unexpired,  property,  profit,  claim, 
and  demand,  whatsoever,  of  him,  the  said  E.  F.,  of,  in,  and  to  the  said  demised  premises,  with  the 
appurtenances,  by  assignment  thereof,  then  and  Uiere  made,  legally  came  to,  and  vested  in,  the 
said  deft.;  whereupon  and  whereby  the  said  deft,  then  and  there  entered  into  and  upon  the  said  de- 
mised premises,  with  the  appurtenances,  and  became  and  was  thereof  possessed,  and  continued 

so  thereof  possessed,  from  thence  until  the day  of ,  A.  D. ,  when  the  said  demise 

ended  and  determined,  to  wit,  at,  6&c.  {venue,)  aforesaid.  And,  although  the  said  pit  hath  always, 
from  the  time  of  making  the  said  indenture,  hitherto  well  and  truly  performed,  fulfilled,  and  kept, 
all  things  therein  contained,  on  his  part  and  behalf  to  be  performed,  fulfilled  and  kept,  accord- 
ing to  the  tenor  and  efiect,  true  intent  and  meaning,  thereof,  to  wit,  at,  &.C.  {venue J  aforesaid ; 
yet,  protesting  that  the  said  deft^  since  the  said  assignment,  so  made,  as  aforesaid,  hath  not  per- 
formed, fulfilled,  or  kept,  any  thing  in  the  said  indenture  contained  on  his  part  and  behalf  as 
such  assignee,  as  aforesaid,  to  be  performed,  fulfilled,  and  kept,  accordinff  to  the  tenor  and  effect, 
tnw  intent,  and  meaning,  of  the  said  indenture,  the  said  pit  in  fact  saith,  that  the  said  deft  did 
not  nor  would,  afler  the  said  assignment,  and  during  the  continuance  of  the  said  demise,  and 
whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the  appurtenances,  as  aforesaid, 
at  his  own  costs  and  charges,  support,  uphold,  maintain,  and  keep,  all  and  every  the  said  mss- 
•aage,&e.  (as  in  the  covenant  J  of  the  said  demised  premises,  in  good  tenantable  repair,  order, 
and  ccmdition,  nor  did  nor  would  leave  the  same  premises  in  such  good  repair,  order,  and  condi- 
tion, at  the  determination  of  the  said  term,  according  to  the  form  and  effect  of  the  said  indenture 
in  that  behalf,  but,  on  the  contrary,  thereof,  he,  the  said  deft,  after  the  making  of  the  said  inden- 
tara,  and  afler  the  said  assignment  to  him,  the  said  deft,  as  aforesaid,  and  during  the  conti- 
aoanoe  of  the  said  demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the 
appurtenances,  as  aforesaid,  to  wit,  on,  &c.,  and  vom  thence  for  a  long  space  of  time,  to  wit,  from 
thence  until  the  determination  of  the  said  term,  suffered  and  permitted  the  said  meifeuage,  &c. 
{otintka  eovenanij  to  be  and  continue,  and  the  same  were  for  and  during  all  that  time,  ruinous, 
prostrate,  fiUlen  down,  and  in  great  decay,  for  want  of  needful  and  necessary  maintaining,  sup- 
porting,  upholding, and  keeping,  the  same;  and  the  said  deft.,  at  the  determination  of  the  said 
term,  feft  the  same  premises  in  such  repair,  order^  and  condition,  as  last  aforesaid,  contrary  to  the 
Ibrm  and  effect  of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  E.,  F.,  for  himself 
and  his  assigns,  as  aforesaid,  to  wit,  at,  &c.  (venue,)  aforesaid.    And  so,  6lc*    ( Conclude  aa  anie^ 
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*Thst  whereas  the  said  pit,  heretofore,  to  wit,  on,  &c,  at,  &C.,  demised  to  the  said  _ 

deft  a  eertain  messmige  and  premises,  with  the  appurtenances,  situate  in  the  ["^6261 
eoQDty  of  A»  to  have  and  to  bold  the  same  to  the  said  deft  for  f  certain  term  of   ^  "^ 

years,  to  wit,  for  and  daring  and  until  the  full  end  and  term  of  seven  jears,  then  next  ensuing, 
and  fhlly  to  be  complete  and  ended,  }rielding  and  paying,  therefor,  during  the  said  term,  to  the 
said  pit  the  yearljr  rent  of  j&— ^  of  lawfbl,  &c,  at  the  four  most  usqal  feasts  or  days  of  payment 
in  the  year  (that  is  to  say,)  ^ito.  {flM  in  Zesae,)  by  even  and  equal  portions.  By  virtue  of  whieh 
said  demise,  the  said  deft,  entered  into  the  said  demised,  premises,  with  the  appurtenances,  aqd 

was  possessed  thereof  firom  thenceforth  until  and  upon  the day  of ,  when  a  large 

sum  of  money,  to  wit,  the  snm  of  S^ — ,  of  the  rent  aforesaid,  for  the  space  of ~  then  last 

elapsed,  became  and  was  dne  and  payable  from  the  said  deft  to  the  said  pit,  and  still  is  in  arrear 
and  unpaid  to  the  said  pit,  to  wit,  at,  dec,,  aforesaid.  Whereby  an  action  hath  accrued  to  the 
said  pit,  to  demand  and  nave  of  and  from  the  said  deft  the  said  sum  of  X — .  parcel  of  the  said 
sum  above  demanded.  {Add  a  count  in  debt  for  use  and  occupation,  and  account  stated.  See 
« I7se  and  Occupation,*^ 

See  other  forms  of  covenant  oq  stating  performance  of  condition  precedent,  3  Chit,  PL  552; 
covenant  for  galage  rent  of  ooal-mlnes,  ib.,  557 ;  covenant  for  ploughing  up  meadow,  Slc^  whereby 
deft,  forfeited  £5  per  acre,  ib,;  for  notinsurmg,  (6.,  558;  by  lessee,  for  not  paying  quit-rent,  t6.. 
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559;  we,  also,  form  in  debt  against  assignee  for  rent,  and  amount  of  land-tax  not  redeemed,  ib^ 
431 ;  and  debt  on  Land-Tax  Redemption  Act,  i6.,  432.  See  the  various  forms  and  modes  of  titls 
stated  in  2  Chit,  PI  560  to  592. 

PLEA  BY  AS8I0NKE,  TRAVERSING  THE  ASSIGNMENT  TO  HIM. 

(Actio  non,  as  po9t,  **  Pleas:*)  Because  he  saith  that  all  the  estate,  right,  title,  interest,  and 
term  of  years  then  to  come  and  unexpired,  property,  claim,  and  demand  whatsoever,  of  the  said 
E.  F.,  of  and  in  the  said  premises,  with  the  apportenanoes,  by  assignment  thereof  duly  made, 
did  not  oome  to  and  vest  in  the  said  defl.,  in  manner  and  form  as  the  said  pit.  hath  above  thereof 
complained  against  him ;  and  of  this  the  said  deft  puts  himself  upon  the  country,  &c* 

See  form  of  plea  of  tender  of  rent  on  land  before  sunset,  3  Chit,  PL  1018;  that  lessor  web 
seized  for  life,  and  not  in  fee,  t6.;  that  premises  were  not  out  of  repair,  ib.;  bankruptcy,  ib,y  1020; 
setoff,  poBt,  "&t^;"  accord  and  satis&ction,  ante^  25;  see  form  of  plea  in  debt  rien  en  mrrere^ 
t6.,  992 ;  aritemj  ib,,  993 ;  plea  by  lessee  of  assignment  of  the  term  to  a  third  person,  ib^  and  by 
an  assignee,  of  assignment  of  term  befi>re  rent  due,  ib,^  994 


Evidence  for  Plaintiff. 

The  evidence  on  the  part  of  the  pit.  will  depend  on  the  issue  tiiiken  bjr 
the  plea,  which,  we  have  seen,  must,  in  covenant,  be  generally  special. 

Under  Non  est  Factum.'}  Under  this  plea,  pit  will  have  to  prove  the 
execution  of  the  lease,  as  stated  in  the  declaration;  and,  under  it,  deft  may 
take  advantage  of  a  variance*  As  to  the  mode  of  proving  the  lease,  aee 
ante,  ^*  DeedJ* 

Under  Nil  debet.}  Under  this  plea,  pit  will  have  to  prove  all  the  facts 
stated  in  the  declaration;  and  deft,  may  take  advantage  of  all  defences  he 
is  generally  entitled  to  under  this  plea;  see  ante,  406.  Pit  must  prove 
the  lease,  under  non  est  factum;  though,  indeed,  if  he  should  fail  in  so 
doing,  he  may,  if  there  be  a  count  for  use  and  occupation  in  the  declaration, 
prove  the  rent  due,  as  in  other  cases :  postj  "  Use  and  Occupation.**  As 
to  an  eviction  which  deft  may  give  in  evidence  under  this  plea,  see  posiy 
630. 

f *627]  Under  Plea,  traversing  Plaintiff^s  Title  as  Assignee,  Src'] 
Under  this  plea,  pit  must  prove  his  title,  as  stated  in  his  deck- 
ration,  and  put  in  issue  by  regular  evidence.  If  he  claim  his  title  by  deed, 
as,  by  direct  assignment  from  the  lessor,  e.  g.,  he  must  call  the  subscribing 
witness  to  prove  the  execution  of  it  The  assignment  must  be  by  deed  or 
note  in  writing,  or  by  act  and  operation  of  law:  29  Car.  2.  c.  3,  s.  3.  To 
effect  an  assignment,  ;t  is  necessary  that  the  conveyance  by  which  the  pro- 
perty is  to  be  transferred  be  fully  perfected:  5  Sep.  113.  But,  where  A., 
the  assignee  of  a  lease,  put  it  up  to  auction,  and  B.  became  the  purchaser, 
and  paid  the  deposit,  and  ordered  an  assignment  to  be  prepared  by  A. 'a 
solicitor,  and  the  assignment  was  accordin^y  prepared  and  executed  by  B., 
but,  instead  of  being  delivered  to  him,  was  retained  by  the  solicitor,  who 
claimed  a  lien  thereon  for  the  expense  of  preparing  it,^  Ld.  Eilenb.  held, 
the  assignment  was  complete,  though  the  deed  had  never  been  delivered  to 
or  accepted  by  B.:  Odell  v.  fVake,  3  Camp.  394.  The  transfer  of  a  mere 
equitable  interest  will  not  make  a  man  assignee:  Doe  d.  Maslin  v.  Roe,  5 
Esp.  Rep.  105;  2  Chit.  Rep.  166.     The  assignee  must  be  of  the  same 
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estate  as  the  person  whom  he  succeeds:  for,  if  he  come  in  by  an  older  title, 
he  will  not  be  assignee:  Mim.  876.  If  the  pit  claim  as  assignee  at  law,  as, 
by  his  being  heir  to  the  lessor,  he  must  prove  that  be  is  so;  if  as  devisee, 
he  must  produce  the  will,  and  prove  its  regular  execution  by  the  testator, 
by  the  subscribing  witnesses,  if  the  lessor  or  grantor  had  an  interest  for 
years  only,  and  the  pit.  declares  as  legatee,  executor,  or  administrator,  of 
the  lessor,  probate  of  the  will  will  then  be  sufficient  to  show  the  bequest  to 
the  legatee;  but  he  must  also  show  the  assent  of  the  executor  to  his  taking 
the  lease;  and  it  will  also  establish  the  executor  as  pit — His  title  will  be 
proved  by  the  letters  of  administration:  an/c,  460,  504.  Where  the  title 
IS  derived  from  marriage,  as  an  estate  or  term  in  right  of  his  wife,  it  must 
be  regularly  proved,  as  ante^  396.  Where  the  title  is  by  a  private  act  of 
Parliament,  it  must  be  proved  by  an  examined  copy:  an/e,  34;  see  Esp. 
Bv.  235;  and  see,  further,  as  to  the  mode  of  proving  title  in  ejectment, 
ante,  457  to  463. 

Under  Plea^  denying  assignment  to  Defendant,']  Under  this  plea, 
the  pit  must  prove  deft  is  assignee  ;  but  it  will  be  sufficient  for  him  to 
give  g^nevBl  prima^/acie  evidence,  from  which  an  assignment  to  the  deft. 
may  be  inferred  ;  as,  where  he  proves  that  deft  is  in  possession,  or  his 
having  paid  rent,  &c.;  and  payment  of  rent  to  the  pit  by  the  deft,  who 
has  been  let  into  possession  of  the  premises  by  the  original  lessee,  is  prima" 
Jade  evidence  of  an  assignment  of  the  whole  term,  Esp.  Ev.  203  ;  Pea. 
Ev*  267,  304.  The  deft  may,  however,  give  in  evidence  that  he  is  not 
assignee  of  the  whole  interest,  or  is  an  under-tenant  only  ;  in  which  cases 
the  pit  cannot  recover  against  him  :  Holfordv,  Hatchj  Doug,  174  ;  De- 
tfisky  V.  Custancef  4  T.  B.  75  ;  Cowp.  766  ;  Merceron  v.  Dowson^  5 
S.  Sf  C.  479  ;  and  the  preceding  observations  as  to  what  evidence  is  es- 
aential  to  constitute  a  party  assignee,  will  be  here  applicable. 

Where  the  action  is  against  the  assignees  of  a  bankrupt,  or  trustees  under 
an  assignment  for  the  benefit  of  creditors,  on  a  demise  of  land  or  premises 
which  belonged  to  the  bankrupt,  Wheeler  v.  Bramah^  S  Camp.  340,  or 
the  debtor  assignor,  the  pit  must  prove  that  the  assignees  took  possession 
.  of  the  premises  demised,  and  kept  the  possession,  not  merely  to  try  to  as- 
certain the  value  of  them,  but  as  taking  to  the  interest,  with  a  view  to  make 
it  an  efficient  part  of  the  bankrupt's  estate  :  Bourdillon  v.  Dalton^  1  Esp. 
i?cp.  233  ;  Turner  v.  Bichardson,  7  Easty  335  ;  Carter  v.  JVame  et  al. 
4  C.  ^  P.  191;  ante,  249.  This  is  often  matter  of  some  difficulty  in  evi- 
dence, as  to  what  shall  amount  to  a  taking  of  the  premises.  The  pit 
should,  therefore,  be  prepared  with  witnesses  to  prove  when  the  assignees 
took  possession,  how  long  they  held  them,  and  what  acts  of  ownership  they 
exercised :  Esp.  Ev,  203.  Where  the  pit  applied  to  the  defts.  for  the 
possession,  and  they  refused  it,  or  gave  him  an  equivocal  answer, 
that  fact  should  be  shown  by  the  pit:  Turner  v.  Bichardson^*  f *628] 
7  Easty  339.  Proof  that  the  assignees  entered  and  took  actual 
possession,  although  the  bankrupt's  effects  were  upon  the  premises,  and  the 
assignees  delivered  up  the  key  immediately  after  the  efiects  were  sold,  will 
be  sufficient  to  show  they  were  liable,  Hanson  v.  Stevensony  \  B,  fy  Ji, 
303;  and  so  will  proof  that  they  intermeddled  with  and  assumed  the  man- 
agement of  the  farm,  Thomas  v.  Pembertony  7  Taunt,  206,  4  Camp. 
368  ;  and  so  will  proof  that  the  assignees  put  up  the  lease  for  sale,  and  sold 
it ;  and  received  a  deposit  from  the  purchaser,  unless,  indeed)  the  purchase 
was  afterwards  rescinded  :  Hastings  v.  Wilsony  Holty  290.     And,  where 
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tho  bankrupt  had  a  lease  o!  premises,  and  also  a  reversiontry  interest  in 

them,  and  the  assignees  sold  all  his  reversionary  estate  and  interest  in  the 
premises,  it  was  held  the  assignees  must  be  considered  as  having  accepted 
the  lease  :  Page  v.  Godden^  2  Stark.  309.  But  proof  of  merely  putting 
up  the  term  to  auction,  to  ascertain  if  it  were  of  value,  without  giving 
themselves  out  as  proprietors,  and  interfering  no  further,  will  not  be  suffi- 
cient to  render  them  liable,  Turner  v.  Richard-sonj  7  Easty  335 ;  and  the 
mere  fact  of  the  assignees  not  having  delivered  up  the  key  of  the  premises 
will  not  be  sufficient,  Wheeler  v.  Bramah,  3  Camp.  340  ;  nor  will  their 
having  paid  rent,  to  avoid  a  distress  on  bankrupt's  goods,  ib. ;  nor  will 
their  releasing  an  under-tenant:  Hilly.  Dobie^  8  Tavmi.  325;  2  Moo. 
342,  s.  c;  Jlrch.  B.  Z.,  127. 

An  assignee  is  liable  only  in  respect  of  the  privity  of  estate,  viz.  to  all 
covenants  in  deed  which  run  with  the  land,  and  to  all  covenants  in  law : 
3  T.  R.  393  ;  Cro.  J.  523.  He  cannot  be  charged  for  a  breach  of  cove* 
nant  happening  previously  to  the  assignment  to  him,  Grescot  v.  Ch^een,  I 
Salk.  119,  1  Burr.  1271 ;  but,  immediately  upon  the  assignment  being 
made,  the  assignee  becomes  liable,  even  before  his  entry  upon  the  premises; 
2  Doug.  461,  1  Ld.  Raym.  367;  and  he  is  liable  for  a  breach  continued 
by  him  :  Com.  D.  Covenant ^  B.  3.  A  mortgagee  is  liable  as  another  as- 
signee, Williams  v.  Bosanqutt^  I  B.  ^  B.  238 :  as  to  his  being  dis- 
charged by  assignment,  see  infra. 

Under  Flea  that^Deft.  assigned  his  Interest  btfore  Breach.^  An  as- 
signee may  show,  under  this  plea,  that  before  the  covenant  was  broken  be 
had  assigned  over  His  whole  interest  in  the  premises  to  another  :  Eaton 
V.  JaqueSy  Doug.  438.  As  to  proving  the  assignment,  the  deed  should  be 
produced  and  proved  in  the  regular  way,  ante^  "  Deed;^^  and  the  assignee 
himself  bad  better  be  subpc&naed.  Such  assignment  discharges  the  as- 
signee, though  he  made  it  without  notice  to  the  lessor,  1  Show^  340, 4  Mod. 
71,  1  Salk.  81,  2  Ventr.  234,  1  F.  ^  JB.  11 ;  or  though  it  was  done  for 
the  purpose  of  avoiding  the  liability  ;  or  was  to  a  mere  pauper,  Taylor  ▼. 
Shum^  3  A  ^  P.  21,  2  Jitk.  548,  Str.  1221;  or  to  a/ewic  coverte^  Doug. 
452.  And  the  assignee  of  a  term,  declared  against  as  such,  is  not  liable 
after  he  has  assigned  over,  though  it  be  shown  that  the  lessor  was  a  party 
executing  the  assignment,  and  thereby  agreed  that  the  term,  which  was  de- 
terminable at  his  option,  should  be  absolute  :  Chancellor  v.  Pooler  Doug. 
764.  If  the  assignee  has  assigned  away  only  part  of  his  interest,  he  re- 
mains liable  as  assignee  j^ro  tanto :  Cro.  Car.  221;  5  B.  ^  C.  479. 

Under  Plea  denying  Performance  qf  Conditions  Precedent  by  Pft.] 
Where  there  is  any  thing  to  be  done  by  the  pit  previous  to  that  which  the 
deft  covenants  to  perform,  he  must,  under  this  plea,  prove  that  he 
has  executed,  or  offered,  and  was  ready  to  do  so,  as  stated  in  the  declara- 
tion. Thus,  if  the  deft  had  covenanted  to  pay  a  certain  sum  of  money  on 
the  pit's  executing  an  assignment  of  certain  premises  to  him,  the  pit  must 
show  that  he  either  did  assign,  or  that  he  tendered  and  offered  such  a  deed 
to  the  deft,  which  deft  declined  to  accept,  Esp.  Ev.  233:  see  ante,  liSl 
et  seq. :  as  to  covenant  to  find  timber,  see  post,  629. 

f  *6893      *  Under  Plea  denying  Rent  in  ^rrear  or  Payment.'^    The 
is^e  under  this  plea  lies  on  the  deft ;  for  the  lease  being  proved, 
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the  retervation  And  amoant  of  the  rent  appear  by  it.  The  pit  is,  therefore, 
called  upon  for  no  farther  proof,  but  the  deft,  must  prove  actual  payment: 
Esp,  Ev.  237.  The  covenant  to  pay  rent  may  be  enforced,  though  the 
premises  be  destroyed  by  enemies,  Jlleyn,  26,  Style,  47;  or  by  fire,  Sir. 
763,  2  Ld.  Raym.  1477;  or  by  tempest,  DytTf  56,  a.,  Meyriy  28 j  or  se- 
questration, HetL  54;  see  3  Taunt.  469. 

Under  Pita  that  Premises  were  in  Repair.'^  Under  this  plea  the  pit 
must  not  only  prove  that  the  house  was  ruinous  and  decayed,  but  also  what 
wim  it  would  require  to  repair,  as  that  is  the  proper  measure  of  his  damages: 
Esp.  Ev.  This  he  must  prove  by  witnesses,  usually  surveyors,  who  have 
made  an  estimate;  otherwise  he  will  only  be  entitled  to  nominal  damages: 
Esp.  Ev.  234.  Deft,  should  be  prepared  to  rebut  the  pit's  evidence,  and 
prove  his  having  regularly  repaired  the  premises  during  all  the  time.  He 
may  call  as  witnesses  the  persons  who  did  the  work,  and  prove  the  pay- 
ments made  to  them  on  account  of  it  He  should  also  prove,  by  a  survey 
made  shortly  before  the  expiration  of  his  tenn,  that  the  repairs  were  such  as 
were  required  from  an  outgoing  tenant  *  Where  there  is  a  covenant  fon  a 
tenant  to  repair,  the  lessor  findmg  rough  timber,  if  the  tenant  is  sued  on 
this  covenant  he  may  show  that  he  required  of  his  lessor  to  assigh  him,  or 
sapply  him  with  rough  timber,  and  that  he  refused  or  neglected  so  to  do, 
which  may  be'  proved  by  a  person  who  made  the  demand.  If  this  be  prov- 
ed, it  win  be  sufficient  evidence  for  the  deft.,  the  finding  the  timber  oeing 
a  condition  precedent 

The  genera)  covenant  to  repair  extends  to  all  buildings  erected  during 
the  term,  as  well  as  to  the  buildings  demised,  3  Lev.  264,  2  Ventr.  126; 
but  under  a  mere  building  lease,  and  where  the  evident  intention  of  the  par- 
ties was  that  the  outbuildings  should  be  pulled  down,  pulling  them  down 
will  be  no  breach  of  covenant:  Burr.  287. 

With  respect  to  what  is  a  breach  of  repair,  see  supra,  ante,  470.  It 
seems,  the  extent  of  the  requisite  repairs  must  be  reasonably  large.  If  the 
want  of  repairs  be  occasioned  by  accident,  a  reasonable  time  is  allowed  for 
completing  them,  8hep.  Touch.  173-4,  unless  it  be  impossible  to  complete 
them:  ib.  If  a  lessee  covenants  to  do  all  reparations  to  a  house,  at  his  own 
coetB  and  charges,  and  he  cut  down  some  of  the  trees  of  the  ground  demised 
for  that  puipose,  he  is  liable  to  an  action  of  covenant :  Shep.  Touch.  174. 
Where  the  lessee  covenanted  to  maintain,  sustain,  and  repair  two  messuages, 
and,  to  an  action  on  a  bond  given  for  the  performance  of  these  covenants,  he 
pleaded  that  he  had  repaired  all  the  messuages,  with  the  exception  of  one 
kitchen,  which  was  so  ruinous  that  he  could  not  repair  it,  but  pulled  it 
-down,  and  rebuilt  another  in  as  short  a  time  as  possible,  and  that  he  had,  at 
all  times,  well  repaired  the  new  kitchen,  the  court  held,  that  though  tiiis 
ivoidd  have  been  a  good  defence  to  an  action  for  waste,  yet  it  was  not  so  in 
covenant:  Wood  v.  Jivery,  3  Leon.  189.  Under  a  covenant  to  keep  the 
premises  in  repair,  the  lessee  may  be  sued  for  a  breach  of  such  covenant 
during  the  term:  Luxmorev.  Robson,  IB.  8fA.  585.  But,  under  a  co- 
venant to  leave  them  in  as  good  a  state  as  he  found  them,  if  he  pull  them 
down  durmg  the  term,  he  will  be  guilty  of  no  breach  of  covenant,  for  he 
may  rebuild  them:  Shep.  TowcA.  173. 

tinder  a  ^covenant  to  keep  in  repair,  and  leave  the  premises  in  the  same 
"State  as  the  lessee  found  them,  the  lessee  is  merely  required  to.  use  his  best 
endeavours  to  lieep  them  in  the  same  tenantable  state  in  which  he  found 
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he  found  them.  Natural  and  unavoidable  decay  is  no  breach  of  such  cove* 
nant:  Shep*  Touch.  169.  But  supposing  the  covenant  to  repair  gene- 
rally, this  appears  to  impose  upon  him  the  liability  to  uphold  the 
r*6803  *buildings,  without  regard  to  the  necessary  decay  of  the  old  ma- 
terials: Com,  L,  fy  7!  184.  Under  a  general  covenant  to  impair 
buildings,  &c.,  the  lessee  is  liable  to  repair,  though  such  buildings  be  de- 
stroyed by  accident  or  tempest,  Mtyn^  27,  6  T.  B.  750,  or  by  fire.  Dyer, 
35,  a.j  pi  10,  2  ShoWy  401,  6  T.  JR.  650,  3  Ves.  34,  2  Saund.  420,  n.  2, 
5  ed. ;  but  it  would  be  otherwise,  if  there  be  an  exception  in  the  covenant 
against  repairing  in  these  cases;  and,  in  that  case,  deft  should  plead  the  eK- 
ception,  and  prove  his  plea  accordingly.  A  covenant  to  ]Leep  woods,  lands, 
and  natural  productions,  in  the  same  state,  will  not  render  the  lessee  liable 
for  an  injury  accruing  to  them  from  an  act  of  God:  Shep.  Touch,  173; 
Hardw.  387.  Where  there  is,  besides  a  covenant  to  repair,  a  covenant  by 
the  lessee  to  insure  for  a  certain  sum,  and  the  premises  are  burnt,  the  les- 
see's liability  to  rebuild  is  not  limited  to  the  amount  of  the  sum  for  which 
he  covenanted  to  insure:  Digby  v.  Jitkinson^  4  Camp.  21 S. 

A  covenant  by  the  lessee,  to  leave  the  premises  in  repair,  and  a  covenant 
that  the  lessor  might  direct  the  lessee  to  complete  the  repairs,  by  giving  six 
months'  notice  in  writing,  are  distinct  and  independent  covenants,  and  the 
former  is  not  qualified  by  the  latter:  Wood  v.  Day^  1  Moo.  389,  and  see 
Roe  A,  Goatly  v.  PainCj  2  Camp.  520;  and  5  BJfy  C.  490.  But,  where 
a  lessee  covenanted  to  repair  the  premises  at  all  times,  as  often  as  need 
should  require,  and  at  farthest  within  three  months  after  notice,  this  was 
held  to  be  one  entire  covenant,  the  former  part  of  which  was  not  qualified 
by  the  latter:  Horsfall  v.  Testar,  1  Moo.  89. 

The  lessee  cannot  compel  the  lessor  to  repair  the  premises,  unless  there 
has  been  an  express  covenant  by  the  lessor  so  tp  do,  1  Saund.  320;  and  even 
where  the  premises  have  been  consumed  by  fire,  and  the  landlord,  having 
insured  them,  has  received  the  insurance  money,  the  tenant  cannot  compel 
him  to  rebuild:  Pindar  v.  Kinsley,  1  T.  R.  312. 

Under  Plea  denying  Breach  of  Covenant  for  Quiet  Enjoyment,  or 
stating  Eviction.  ]  Where  the  plL  declares  for  a  breach  of  a  general  cove- 
nant for  quiet  enjoyment  in  a  le?^e  from  the  deft  to  him,  it  will  be  insuffi- 
cient for  him,  under  this  plea,  merely  to  prove  that  he  has  been  disturbed 
and  evicted,  for  that  mi^ht  be  done  wrongfully  by  a  stranger,  who  would  be 
subject  to  an  action  for  it,  Vaugh,  118,  Cro.  El.  214,  2  Leon.  104,  Bac 
Jib.  Covenant^  JB.,  Esp.  Ev.  237;  he  must  go  further,  and  prove  that  it 
was  done  either  by  the  lessor  himself,  or  by  some  person  claiming  by  elder 
title,  or  under  him.  For  this  purpose,  the  pit  must  go  into  evidence  of  the 
manner  in  which  he  was  disturbed  in  the  possession,  and  show  under  what 
colour  it  was  done:  e.  g.,  if  he  was  evicted  by  ejectment,  he  should  show 
the  judgment  obtained  in  ejectment,  by  producing  an  examined  copy,  and 
calling  the  person  who  so  recovered  to  prove  the  execution  thereon  exe- 
cuted. The  covenant  should  be  carefully  examined,  as  the  usual  form  of  it 
by  the  lessor  now  is,  '^  for  quiet  enjoyment  against  himself,  and  all  those 
claiming  by,  through,  or  under  him,"  Browning  v.  Wright,  2B.^  P.  13, 
Barton  v.  Fitzgerald,  15  East,  530;  by  whom  are  meant  such  persons  as 
derive  their  title  through  him,  as  his  assignees,  heir,  executor,  administra- 
tor; in  which  case,  though  the  lessee  was  disturbed  or  evicted,  the  lessor 
would  not  hp  liable,  unless  the  pit  could  prove  that  the  person  who  dia- 


LEASE,  ACTICfKS  ON.  139 

turbed  him  did  claim  by,  through,  or  under  his  lessor,  the  deft.  This  may 
be  done  by  the  production  of  the  proceedings,  or  by  calling  as  well  the  party 
who  has  made  the  eviction,  to  state  the  ground  of  tiie  proceeding:  Esp^  Ev. 
238.  A  special  covenant  against  interruption  by  J.  S.  extends  to  unlawful 
as  well  as  lawful  entries  by  J.  S. :  1  Leon.  324;  Cro.  Eh  212. 

Where  a  lessee  is  likely  to  be  disturbed  in  his  enjoyment  of  the  p/emises 
demised,  as  by  havine  an-  ejectment  served  on  him  it  is  always 
^prudent  to  acquaint  me  lessor  of  such  proceeding,  and  to  give  f^GS  ll 
him  notice  that,  in  case  of  eviction,  he  will  be  called  upon  under 
the  covenant  for  quiet  enjoyment  If  that  has  been  done,  and  the  lessor  has 
not  defended  the  possession,  and  the  pit  has,  in  conse(}uence,  been  evicted, 
by  giving  evidence  of  his  having  given  notice  to  his  lessor  to  defend,  it 
would  seem  to  be  sufficient  to  show  the  eviction  only,  without  going  into 
evidence  of  the  titie  of  the  person  evicting:  Esp.  Ev.  238. 

It  has  been  stated  that  the  pit  must  show  the  manner  in  which  he  has 
been  disturbed,  Witchcot  v.  Nine^  1  BrowL  81 ;  for  it  is  necessary  that  it 
should  be  done  by  some  act;  for  a  verbal  disturbance,  as,  by  prohibiting  his 
tenant,  to  whom  he  has  underlet,  not  to  pay  rent  to  him,  is  not  sufficient : 
Esp.  Ev.  239.  It  is  not  necessary,  however,  to  prove  that  the  lessee  was 
actually  disturbed  or  ousted;  the  covenant  means  to  insure  to  the  lessee  a 
legal  entiy  and  enjoyment:  Cro.  «71  204.  A  covenant  for  quiet  enjoyment 
of  a  certain  close  is  broken  by  the  covenantor's  setting  up  a  gate  across  a 
lane  leading  to  the  close,  by  which  A.  is  obstructed  in  p^in^  to  it:  8  Mod. 
318.  Where  the  lessor  covenants  that  the  lessee  phall  quietly  enjoy  the 
lands,  discharged  of  all  rents,  the  lessee  ought  to  be  discharged  from  a  quit- 
rent:  Co.  Rep.  180. 

The  further  evidence  required  under  the  breach  of  this  covenant  is,  the 
amount  of  the  damages  laid  in  the  declaration,  to  which  the  evidence  must 
be  confined;  as,  if  the  pit  was  evicted  from  a  farm,  without  being  allowed 
to  cut  his  crops,  he  would  bring  the  value  and  loss  of  them  as  his  damages: 
Eip.  Ev.  239. 

Under  Pleuy  denying  breach  qf  Defendant's  having  assigned  away 
the  Premises.']  Under  this  plea,  on  a  covenant  not  to  <^ alien,  assign,  or 
part  with  the  possession"  of  the  premises,  if  the  pit  proceeds  on  the  latter 
part  of  the  covenant,  <<the  parting  with  the  possession,''  after  proving  the 
execution  of  the  lease,  be  has  only  to  prove  that  some  person,  not  the  lessee, 
is  in  possession  of  the  demised  premises:  Grettorv.  Diggles,  4  Taunt. 
766.  If  he  proceeds  on  the  former,  he  should  call  th^  person  whom  he 
supposes  or  knows  to  be  the  assignee,  to  prove  that  the  deft  assigned  the 
premises  to  him.  The  pit  is  not  called  upon  to  prove  any  deed  of  regular 
assignment  to  him,  as  that  belongs  to  the  assignee:  Esp.  Ev.  203.  But,  if 
the  deft,  were  so  charged  for  having  assigned,  h^  may  show  that  the  person 
who  is  in  possession,  or  presumed  to  be  in  possession,  is  not  an  assignee, 
but  an  under-lessee  only,  1  fF.  Bl.  R.  766;  3  Wils.  234;  Dougl.  56:  to 
prove  which,  he  must  either  prove  the  lease  made  to  htm,  by  calling  the 
subscribing  witness,  or  by  a  person  who  knows  the  fact  The  under-les- 
see himself  is,  for  this  purpose,  a  good  witness:  ib.  Where  a  condition  is, 
not  to  set,  let,  or  assign  over  the  said  messuage,  or  any  part  thereof,  a  lease, 
which  fell  short  of  the  twenty-one  day^,  was  held  a  breach,  2  T.  R.  425; 
and  a  covenant  not  to  let,  set,  or  demise  the  premises,  or  any  part  thereof, 
for  all  or  any  of  the  term,  restrains  an  assignment:  12  Ves.  395;  and  see 
Vol.  II  IQ 


i   .  . 
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1  Camp.  20;  \  M.  SrS,  297.  A  covenant  not  to  underlet  is  not  broken 
by  taking  a  lodger:  boe  d;  Pitt  v.  Lenning,  4  Camp.  77.  The  mere  act 
of  4Ld:rerti8ulg  the  premiaeii  iffr  sale  is  no  breai^h  of  the  covenant  not  to  as- 
sign: 1  V.  fy  B.  73.  Deft  may  also  show^that  it  was  assured  by  devisee, 
Style^  482,  or  that  he  JOKerely  deposited  the  lease  with  a.  person  who  took 
It  as  a  security  for  money  advanced,  for  that  is  not  a  breack  of  the  cove- 
nant: Doc  9.  Pitt  V.  Lenning^  S.  fy  3f,  36.  So,  he  may  show  that  the 
promises  were  assigned  by  operation  of  law  involuntarily,  as  to  his  assig- 


s,  or  by  them,  in  conseouence  of  his  becoming  a  bankrupt:  Doe 
Goodbehere  v.  Bavan,  S  M.  fy  S.  353.  In  that  case,  he  should  produce 
the  {>rpceeding8  and  the  assignment,  by  a  subpoena  duces  tecum  to  the  as- 
signee of  the  term;  and  then,  by  proving  the  execution  of  it  from  the  bank- 
rupt's assignees  to  a  purchaser^,  he  proves  his  case.  So,  he  may 
r^682l  sbow  th&t  the  lease  was  sold  *by  the  sheriff  under  an  execution 
against  him:  Doe  d.  Mitchinsonv.  Carter,  8  T.  S.  57/  In 
that  case  he  should  give  the  writ  JS.  fa.  in  evidence  by  an  examined  copy, 
and  then  prove,  by  a  witness,  the  sale  by  Uie  sheriff  to  dome  other  person, 
and,  by  a  subpoena  duces  tecum  to  that  person,  have  the  bill  of  sale  from 
the  sheriff,  and  prove  the  execution  of  it  by  the  subscribing  witness;  or  a 
fime^  sole  may  show  they  were  assigned  by  her  marriage:  moo.  21;  Com^ 
*  D^  CcMition,  Q.  12;  Ves.  187.  This  covenant  is  often  <<  not  to  assign 
without*  the  lessor's  leave  in  writing,  first  had  and  obtained,^'  in  which  a 
parol  license  is  not  good;  there  must  be  a  license  in  writing,  which  must  be 
produced  and  proved  at  the  trial  by  a  witness,  to  be  the  lessor's  handwriting: 
Roe  d.  Gregson  v.  Harrison,  2  T.  R.  425;  1  V.^B.  191.  Under  this 
covenant,  if  the  lessor  license  deft  to  alien  apart,  he  may  afterwards  alien 
the  rest,  without  farther  license:  4  Rep.  119;  Cro.  El.  116;  sed  quaere. 
So,  if  a  lease  be  made  to  three,  upon  condition  that  neither  they,  nor  any 
one  of  them,  shall  alien,  without  license,  and  then  the  lessor  license  one, 
this  discharges  the  condition  as  to  all:  1  Rol.  M.  472,  /.  7. 

Under  Plea,  denying  Exercising  a  Particular  TVade."]  Under  this 
plea,  the  burden  of  proof  lies  on  the  pit  On  a  covenant,  restraining  a 
tenant  under  lease  of  a  house,  not  to  follow  particular  trades,  the  court  held 
that  turning  a  dwelling-house  into  a  school  was  a  breach  of  such  covenant: 
Doe  d.  Bish  v.  Keeling,  \  M.Sr  S.  ^S.  But,  where  the  covenant  was, 
that  the  deft,  should  not  (Sarry  on  any  trade  or  business  that  might  be,  or 
grow,  or  lead  to  be  offensive,  or  any  annoyance  or  disturbance  to  any  of 
2ie  other  tenants  of  the  lessor,  it  was  held,  that  the  .carrying  on  of  the  txisi- 
ness  of  a  publican  was  not  a  breach  of  the  covenant  If  the  lessee  covenant 
that  he  will  not  let  the  shop,  yard,  or  other  thing  belonging  to  the  house, 
to  any  one  who  shall,  sell  coals,  and  will  not  himself  sell  coals  there,  and 
then  he  let  the  whole  house  to  one  who  sells  coals,  this  is  a  breach  of  the 
covenant:  Chinsley  v.  Langley,  1  Roll.  Jib.  427.  /.  95.  If  the  lessee 
eovenant  not  to  carry  on  a  particular  trade,  without  the  consent  of  the  lessor 
in  writing,  the  meie  fact  of  the  lessor's  suffering  the  tenant  to  carry  on  a 
trade  on^e  pernios,  will  Qot  afterwards  authorise  his  carrying  on  another 
without  a  written  license,  Machaty.  Foundling  Hospital,  IK.fyB.  188; 
and  giving, (tfr  express /;aro/  license  would  suffice:  see  Of^gson  v.  Harris 
son,  ardep  411.'- 
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LEAVE  AND  LICENSE. 

Pl£Apikos  as  to.]  In  an  action  on  the  case,  leave  and  license  are  getfe*^ 
rally  given  in  evidence  under  the  general  issue,  8  Bast,  308,  H  B,  ^  C. ; 
•but,  in  trespass,  it  must  be  pleaded  specially:  Vin.  w96.  Licensey  Com^  Di  • 
Pleader;  3  ^f.  S5;  Bennett  v.  Jlllcottj  2  T.  R.  166;  Taylor  V.  Smithy  1 
Taunt.  156;  Milman  v.  Dolwellj  &  Camp.  378.  In  a  plea,  justifying  the 
trespass  by  the  leave  of  the  pit,  it  does  not  appear  to  be  necessary  to  enu- 
mente^  in  the  introductory  part  of  it,  the  different  acts  of  trespass  alleged 
to  have  been  committed:  2  Chit.  PI.  1106.  In  covenant,  leave  and  lieense 
may  be  pleaded,  when  the  plea  can  be  substantiated  by  the  iermsin  the 
covenant;  but  a  parol  license,  contrary  to  the  express  terms  of  the  covenant, 
is  not  sufficient  to  sustain  such  plea:  Littler  v.  Holland^  3  T.  JR.  590;  Co. 
lit  2»2j  b.y  Kay  v.  Waghorn,  1  Taunt.  428;  8  T.  R.  280;  2  Saund. 
47.  The  pit  may  reply  generally  to  a  plea  of  license,  that  the  deft.,  of  his 
own  wrong,  and  without  the  supposed  license,  committed  the  trespasses 
concluding  to  the  country,  II  East ,  45,  1  Saund.  103-6;  but,  if 
the  pit  did  license  the  deft,  to  commit  some  acts,'  or  the  *deft  f^GSSl 
committed  an  excess  in  such  case,  he  should  reply  a  revocation, 
or  new  assign  the  excess,  or  that  he  brought  his  action  for  other  dtffensut 
trespasses:  1  Saund.  300,  a.,  2,  ib.  5yn.  3;  3  Camp.  520.  But,  it  seems, 
tha^  if  the  license  only  extended  to  some  of  the  trespasses,-'and  that- other 
trespasses  were  committed  at  different  times,  and  not  coWed.in  evidence 
by  tiie  license,  the  general  replication  de  injuria  will  suffice:  11  East^  451; 
1  Chit.  PL  516.  In  actions  of  trespass  to  personal  property,  where  there 
have  been  two  takings,  or  two  injuries  committed  to  the  same  property, 
there  may  be  a  new  assignment,  6  Mod.  120;  and  if,;  in  trespass  lor  taking 
personal  property,  the  deft  by  his  plea,  made  a  local  justification,  the  pit 
may  new  assign:  1  Saund.  300,  a. 


Precedents. 


PUU  OP  UCINn  IN  TBEBPIM. 


And,  ftr  a  ftirther  plea  in  this  tehalf,  the  laid  deft,  bj  leay^  Ste.,  iajB  {actio  nan,  ^.,  as  po$t^ 
"PleM.**)  Beoanie  he  ta^  that  he,  the  said  deft,  at  the  said  leveral  tijne%  when,  ^c^  hj  the 
ieaye  asd  license  of  the  said  pit,  to  him  for  that  purpose  first  «ven  and  (rranted,  to  wit,  at,  &a, 
afi>re8aid.  committed  the  said  several  supposed  trespasses  in  w  said  declaration  mentioned,  as 
he  lawfliUy  mi^ht,  fi>r  the  cause  aforesaid.    And  this,  Alc    (Conclude  with  a  verification,  as  pott, 

*PilB».'') 

See  plea  of  license  in  covenant,  3  Chit.  PL  1001;  repHcition  in  covenant,  dcnyin^r  the  license, 
•^  1165;  the  like  iA  trespav,  t6.,  1209;  and  replication  in  trespass,  showipg  a  coontermand,  i6.. 


Paoor  AND  Effect  of.]  Where  the  fact  of  the  license  is  in  issue,  by  a 
denial  of  the  license,  the  burden  of  proving  such  license  lies  upon  the  party 
asserting  it  If  the  license  is  admitted  by  the  pleadine,  but  soma  fresh  fact 
is  asserted,  as  doing  away  the  effect  of  such  license,  then  that  fact  must  be 

S roved  by  the  party  asserting  it:  see,  ante^  632.     Td  prove  «  license,  if 
y  parol,  the  witness  who  heard  it  given  should  be  subpoenaed;  if  by  writing, 
the  same  should  be  produced,  and  the  parties'  handwriting  to  it  pFOvea. 


\A2     '.  LEAVE  ANDtilCENSE. 

'As  to  how  far  silence  and  acquiescence  amount  to  a  license,  see,  ante,  46-47. 
Whfere  pit.  in  his  declaration  states  the  tresptttes  to  have  been  committed 
en  dlvenS  days  and  times,  and  the  deft,  pleads  a  license,  to  which  the  pit. 
replies,  de  injuria  absque  tali  causa^  the  deft,  must  give  in  evidence  a 
IjDBnse  coextensive  with  the  proof  of  the  trespasses,  and  that  he  had  a 
license  for  each  trespass  which  pit  proves :  Barnes  v.  Huntj  1 1  Eastj  451 ; 
ante  J  632,     A  license  may  be  presumed,  as  where  an'indosure  having 
been  made  ibr  Waste  twelve  or  fourteen  years,  and  seen  by  the  steward  of 
the  lordt  ^''^m  time  to  time,  without  objection  made,  it  was  left  to  the  jury 
to  say,  whether  or  not  the  inclosure  was  made  by  the  license  of  the  lord : 
Do^  y.  WilsonyW  East^  56;  7  B.  fy  C.  243.    Old  entries  of  licenses  on 
the  ^ourt^rolls  of  a  manor  are,  in  some  cases,  admissible:  Sogers  v.  Jlllenj 
1  CampM  309,  antey  57,  fyc,     A  parol  license  to  enjoy  a  beneficial  privile^ 
or  grai\f  of  an  easemenit,  to  be  exercised  upon  the  grantor's  land,  is  withm 
.ihe  Statute  of  Fraiids,  and  void:  but  a  parol  permission  to  the  grantee  to 
use  his  own  land  in  a  way  in  which  but  for  an  easement  of  the  grantor,  such 
grantee  would  haye  a  clear  right  to  use  it,  is  valid,  and  not  within  the  act; 
and  the  grantor  could  not,  in  the  latter  case,  retract  his  license  without  re- 
imbursing the  grantee  any  expense  incurred  in  consequence  of  it:  Winter 
V.  Brocku)elU  8  East^  309;  Newlins  v.  Shippam^  5  B.  fy  C.  221.    Thus, 
a  parol  license  to  put  a  skylight  over  the  deft.'s  area,  which  impeded  the 
light  and  air  from  coming  to  the  pit's  house  through  a  window,  is  good: 
Winter  v.  Brockwellj  S  East,  310;  Falm.  71;  Saj/er,  3;   Tat/lor  v. 
Waters,  7  Taunt.  374.     But  a  parol  license  to  have  the  water  flowine  in 
a  tunnel  over  the  grantor's  land  is  void:  Tentiman  v.  Smith,  4 
r*684]  East,  107;  Harrison  v.  Parker,  6  East,  •154;  2  Ven.  128; 
6  B.  fy  C.  703 ;  Chit.  Stat.  372.     If  the  deft-  has  expended 
mpney  in  consequence  of  having  obtained  the  pit's  license,  the  latter  cannot 
revoke  the  license  without  tendering  the  expenses  to  the  deft.  Winter  v. 
Brockwell,  8  East,  308,  ib.;  and,  in  such  case,  he  must  prove  such  tender: 
see,  post,  "  Tender.^^    If  the  pit  relies  on  a  countermand  of  the  license,  he 
should  be  prepared  to  prove  that  fact  accordingly. 

A  license  is  to  be  taken  to  justify  every  thing  which  is  necessary  to  do 
that  for  which  it  was  required,  and  not  confined  to  the  very  terms  of  it 
Therefore,  a  license  to  a  man  to  enter  and  to  do  something  which  must  be 
done  by  others  on  his  account,  justifies  their  entering  to  do  it :  Dennett  ▼. . 
Graver,  Willes,  195.  The  keeping  open  of  the  doors  of  a  house  in  which 
there  is  a  public  billiard-room,  is  a  license,  in  fact,  to  all  persons  to  enter  for 
the  purpose  of  playing ;  JHtcham  v.  Bond,  3  Camp.  525.  A  party  may 
justify  an  entry  into  the  land  of  another  under  the  license  in  law ;  as,  in 
th^  case  of  a  remainder-man,  to  see  if  there  have  been  any  waste  to  the 
prtjudice  of  the  inheritance,  or  by  an  entry  of  the  landlord  in  the  absence 
q{  tlie  tenant,  whose  term  had  expired,  but  possession  had  not  been  given 
up.  Turner  v.  Meymott,  1  Bing.  158  ;  and  for  the  purpose  of  executing 
the  process  of  the  law,  or  by  an  entry  into  an  inn  or  tavern  at  seasonable 
hours.  So,  for  breaking,  &c.,  a  man's  house,  and  debauching  his  daughter, 
per  quod  seritium  amisit,  license  to  enter,  if  pleaded,  is  a  ffood  bar, 
Bennet  v.  Jllcof,  B.  R.  M.,  28  G.  3,  2  7!  J».  166  ;  but  entry  by  license 
of  fee  pit's  wife  or  servant  is  not  sufi&cient,  R.  Cro.  EL  876  ;  nor  entry 
tetalbd  nis  gfovi^ds,  er  his  falcon,  that  pursued  a  pheasant  there,  R.  2  RoL 
667^  I^  30,  vide  post,  3  M.  39 ;  nor  entry  to  visit  his  sick  daughter, 
being  servant  to  the  pit,  R.  2  Rol.  567,  L.  20  ;  or  to  demand  his  debt,  if 
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he  does  not  say  that  the  owner  was  then  there,  B.  Cro.  EL  876.  TJnlm 
the  license,  in  fact,  correspond  with  the  license  given,  it  will  not  justify 
the  trespass ;  as,  where  a  person  gave  leave  to  another  to  show  his  house^ 
for  the  purpose  of  getting  a  tenanl^  and,  the  key  being  mislaid,  he^ntered 
for  that  purpose  by  the  window,  this  was  held  not  to  be  justified  W  Uie 
license :  Jlncaater  r.  MiUing,  2  D.  fy  R.  714. 


LEGACY  AND  LEGATEE. 
See  ante^  505,  459. 


LEGITIMACY. 
See  an/e,  457-8,  474- 

LETTERS  OP  ADMIN  ISTRAf  ION. 
See  an/e,  504. 


LETTERS  PATENT. 

Pleadivos  as  to.]  Id  pleading  letters  patent,  it  is  first  necessary  ia 
show  in  what  estate  the  king  was  seized  at  the  time  of  the  grant ; 
«s  he  *may  be  seized  of  a  less  estate  than  a  fee  simple ;  1  Sound.  ^^685] 
187,  n.  1.  It  must  also  be  shown  qtto  jure  he  was  seized, 
whetiier  in  riffht  of  his  crown,  duchy  of  Lancaster,  &c.  and  under  what 
seal  he  granted.  When  the  consideration  of  the  king's  patent  is  executory, 
the  pit,  in  pleading  such  a  patent,  must  aver  that  the  thing  is  done.  Corn* 
D.  Fletukr.  C  62  ;  but,  it  the  consideration  be  executed,  it  need  not  be 
averred ;  as,  if  the  king  grant  for  service  done :  Phw,  455,  a.  It  is  suffi- 
cient, where  there  ought  to  be  an  averment,  to  aver  the  consideration  to  be 
performed,  wiUiout  stating  more ;  as  if  the  king,  in  consideration  of  the 
surrender  of  a  lease,  grants,  it  sufficient  to  aver  the  surrender  made,  with- 
out saying  that  there  was  a  lease,  for  the  surrender  is  a  consideration  :  1 
Co.  43;  Conu  D.  Pleader^  C.  65.  It  is  also  necessary  to  state  the 
srant  to  have  been  enrolled  in  the  Court  of  Chancery,  and  to  make  a  pro- 
iert  either  of  the  grant  itself,  or  of  an  exemplification  thereof:  1  Sftund. 
189y  n ;  2  i6.,  187, 271 .  But,  where  letters  patent  are  pleaded  in  the  slime 
court  where  they  are  of  record,  they  need  not  be  pleaded  with  a  profert, 
2  Salk.  497  ;  but,  if  enrolled  in  another  court,  they  must  be  pleaded  with 
a  profert  of  the  letters  patent  themselves  or  an  exemplification :  ib.;  Com. 
D.  Pleader y  C.  13. 

PaooF  OF.]  Letters  patent  must  be  proved  by  producing  the  letters 
patent  themselves,  or  the  exemplification  of  them,  under  the  great  seal, 
which  will  be  sufficient  evidence,  without  fardier  proof  \  I  Ph.  Ev.  445. 


X44  LIBERUM  TENSMENTtJM. 

LIBEL. 
See  "Slander/' 

LIBERUM  TENEMENTUM. 

pLEADiwas  AS  TO.]  In  an  action  of  trespass,  quart  clausum  /regit ,  or 
an  avowry  in  replevin,  if  the  deft  claim  an  estate  of  freehold  in  the  locus  in 
quoj  or  justify  as  servant  of  a  party  entitled  thereto,  he  may  plead  generally 
liberwn  tenemtntumy  Steph.  P.  334  ;  or  he  may,  in  an  action  against  him, 
give  the  freehold  title  in  evidence  under  the  general  issue,  not  guilty,  8  7! 
,  M.  403  :  but,  in  8  EfKty  400,  the  court  held  that  the  deft  could  not  justify, 
under  the  general  issue,  the  cutting  the  posts  and  rails  of  another,  though  put 
up  on  the  deft's  own  soil,  and  that  the  deft  ought  to  have  pleaded  lioerum 
tenementum  specially,  justifying  the  cutting,  &c.  the  rails,  as  incumbering 
the  deft.'s  land  ;  and  it  is  usual,  and  frequently  advisable,  to  plead  liberum 
tenementum^  either  in  order  to  compel  the  pit  to  new  assign,  setting  out 
the  abuttals,  11  East^  51,  72,  1  Saund.  290,  b.^l  B.  fyC.  489, 2  D.  fy  R. 
•  719,  s,  c  ;  or,  if  he  claim  as  tenant  to  the  deft.,  or  to  the  person  on  whose 
behitf  the  supposed  trespass  was  committed,  to  compel  him  to  set  forth  such 
tenancy,  which  the  den.,  in  his  rejoinder,  may  insist  has  been  determined 
by  notice  to  quit,  &c.  Liberum  tenementum  is  a  good  plea  to  trespass  in 
'  a  uveral,  or  free  fisfiery,  tiie  owner  of  the  soil  hting  prima  fade  owner  of 
the  fishery  :  1  Chit.  PL  440. 

With  respect  to  the  replication^  the  pit  may  reply  according  to  the 
facts ;  as,  where  the  names  or  abuttals  of  the  close  have  been  so  minutely 
described  in  the  declaration  as  to  leave  no  question  as  to  what  close  the  pit 
alludes  to^  aad  the  pit's  title  is  inconsistent  with  the  deft 's  ;  as,  if  the  pit 
insist  that  the  locus  in  qiu)  is  his  freehold,  or  the  freehold  of 
r*6863  another  *per8on,  then  the  replication  should  deny  the  deft.'s 
title,  by  replying  that  it  is  the  pit's,  or  the  third  person's  free- 
hold, and  not  the  deft's,  and  should  conclude  to  the  country  :  or  the  repli- 
cation may  merely  deny  that  the  close  is  the  deft's  freehold,  which  latter 
mode  is  proper  where  the  pit  is  not  entitled  to  the  freehold  :  Willes^  225  ; 
1  A  4*  C.  489  ;  2D.  ^R.  119',  1  Chit.  PI.  514.     If  the  pit  derive  title 
under  the  deft,  then  he  must  not  traverse  his  plea,  but,  confessing  the  deft-'s 
title,  must  reply  to  the  lease,  or  some  other  title  under  him,  concluding  with 
a  verification  :  fFilleSf  225.     If  the  pit  has  a  middle  case,  and  neither  de- 
rives a  title  under  the  deft.,  nor  has  a  title  inconsistent  with  the  deft.,  he 
may  reply  that,  before  the  deft  had  any  thing  in  the  premises,  another  per- 
son was  seized,  and  made  a  lease  for  years  to  a  person  under  whom  the  pit. 
clainis,  stating  his  derivative  title,  without  either  expressly  confessing  or  de- 
nying the  deft's  plea,  and  concluding  with  a  verification  :  1  Chit.  PL  516. 
If  the  declaration  does  not  state  the  name  or  abuttals  of  the  close,  &c.  with 
such  precision  as  to  avoid  the  possibility  of  the  deft's  havine  a  close,  &c.  in 
the  same  parish,  of  a  similar  description,  and  the  deft  has  pleaded  liberum 
tenementum,  without  describing  the  close,  the  pit  should  new  assign,  and 
not  take  issue  on  the  plea,  for,  if  he  were,  he  would  fail  upon  the  trial,  if  the 
deft,  could  show  that  any  close  in  the  same  parish  or  place  stated  in  the  de- 
claration was  his  freehold  :  10  East^  80 ;  11  ib.  51. 
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Froos*  itvdeb.]  On  a  direct  issue  taken  upon  a  plea  of  liberum  tenement 
iumj  or  where  that  is  set  up  as  a  defence,  without  pleading  it,  the  deft  must*, 
show  in  evidence  that  the  ireehold  is  in  himself,  or  a  third  person,  hy  whose 
command  he  entered  the  locus  in  quoy  which  may  be  proved,  either  by  di- 
rect evidence  of  title,  or  by  the  presumptive  evidence  of  his  title,  or  by 
proving  sufficient  acts  of  ownership  to  raise  a  presumption  of  title ;  as  to 
which,  see  anttj  457.  Where  the  pit.  has  declared  generally  for  a  trespSiss 
to  his  close  in  A.,  without  naming  the  close,  and  the  deft  has  pleaded  libe-- 
rum  ttnementumy  and  the  issue  has  been  joined  thereon,  it  will  only  be 
necessary  for  the  deft,  to  prove  a  freehold  in  any  part  of  A.  2  Salk,  453, 
Ooodright  v.  Richy  7  T.  R.  355, 1  Sound.  299,  as  the  pit  should  have  new 
assigned  :  supra.  ^  Where  the  pit  names  the  real  name  of  the  close  in  his 
dedaration,  and  the  deft,  pleads  liberum  tenementum  generally,  without 
setting  out  the  abuttals  of  the  close,  upon  which  issue  is  joined,  the  pit  'hiay 
recover,  on  proving  a  trespass  done  to  a  close  in  his  possession,  bearing  the 
name  stated  in  the  declaration,  though  the  deft,  may  have  a  close  in  the  same 
parish,  known  by  the  same  name  ;  and  it  will  therefore  be  necessary  for  the 
pit  to  new  assign :  Croker  v.  Cromptony  IB.  fyC.  489  \  2D.  fyR.  719  ; 
supr€L  The  pit  must  prove  the  situation  and  abuttals  of  the  close,  as  set 
out  in  the  declaration,  or  he  will  be  nonsuited  :  B.  N.  P.  B6.  This  is 
matter  of  proof  by  parol  testimony,  and  should  in  general  be  proved  by 
witnesses  who  know  the  close  in  question,  and  the  bounds  and  situation  of 
it  In  a  case  where  the  pit  described  the  land  as  abutting  on  the  ^t  to 
land  of  A.  B.,  and  in  fact  A.  B.  was  not  the  owner  of  that  piece  of  land^ 
but  another  person,  the  pit  was  nonsuited  :  Esp.  JSv.  314. 


LICENSE. 
See  "  Leavs  and  Licensiu" 
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Pleadings  as  to.}  In  detinue,  the  deft,  must  plead  a  lien  specially  : 
•Alexander  y.  APOawany  sittings  after  M.  7!,  3  G.  AyperMhotty  C.  J., 
I  Chit.  PI.  114.  In  trover,  and  other  forms  of  action,  however,  he  may^ 
give  it  in  evidence  under  the  general  issue. 

Requisites  of,  and  how  Proved. — General  Requisites.]  Liens  are 
generad  or  special,  and  exist  only  three  ways  :  either  by  express  contract, 
by  usage  of  trade,  or  where  there  is  some  legal  relation  between  the  par- 
ties: \  B.  8fJl.  5S2.  In  all  liens  there  must  be  some  unsatisfied  demaudf 
and  this  demand  must  be  certain  and  liquidated  :  2  East,  227  ;  Cawp.  251 ; 
1  Esp.  Rep.  119  ;  15  East,  554.  Liens  attach  equally,  whether  there  be 
a  stipulated  price,  or  an*  implied  contract  to  pay  a  reasonable  price  or  sum, 
the  payment  of  the  price  and  the  delivery  of  the  chattel  being  concurrent 
acts  :  Chace  v.  Westmore,  13  East,  357.  In  order  to  create  a  lien,  it  is 
necessary  that  the  party  vesting  it  should  have  power  so  to  do,  see  3  Chit 
Com.  L.  547 f  and  cases  there  cited.  Andf^there  must  be  a  complete  pos- 
aesaion  of  the  property  claimed  aa  a  lien,  and  if  a  party  once  part  with  tl^ 
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possession  of  his  lien,  the  right  of  lien  is  gone,  see  post;  such  possession  i§ 
a  mere  matter  of  fact,  depending  on  the  nature  of  such  particular  case^  and 
it  is  for  a  jury  to  say  whether  the  party  is  or  is  not  in  possession  :  8  Taunt. 
648  ;  see  3  Chit.  Com.  L,  550.  A  person  cannot  acquire  a  lien  by  hi9 
wrongful  act;  and  a  party  cannot  retain  a  lien  where  he  obtains  possession 
of  property  without  the  consent  of  the  owner,  either  express  or  implied, 
7  Taunt.  278,  2  Stark.  272,  3  T.  R.  787,  2  D.  fy  R.  288 ;  or  by  anv 
fraudulent  misrepresentation  or  concealment  of  facts,  1  Camp.  2,  12  id. 
597  ;  or  by  incurring  expense  thereon  without  the  owner's  consent :  2  T. 
R.  485  ;  1  ib.  153.  And,  where  a  persbn  obtains  possession  of  property 
either  expressly  or  impliedly  intended  by  the  oWner  to  be  detained,  or 
capable  of  being  detained  as  a  lien  in  the  first  instance,  he  cannot  after- 
wards detain  it,  2  Stark.  273  ;  4  B.  ^  ^.  50;  S  M.  ^  S.  167.  Nor  c«n 
a  person,  where  property  is  deposited  for  a  particular  purpose,  depart  from 
his  trust  in  neglecting  to  execute  it,  and  detain  it  as  a  lien  for  other  money 
due  to  him  :  6  T.  R.  258  ;  I  N.  R.  45.  In  general,  where  the  deft., 
claiming  a  lien,  has  entered  into  a  special  agreement,  or  taken  another  un- 
collateral  security,  which  is  inconsistent  wiui  the  right  of  lien,  and  shows 
that  he  never  relied  on  the  lien,  but  solely  upon  the  personal  credit  of  his 
debtor,  or  such  other  security,  there  he  has  no  ri^ht  to  retain  the  property 
as  a  lien  :  2  Marsh.  345  ;  7  Taunt.  24;  2  &  N.  P.  1322 ;  3  Chit.  Com. 
L.  548,  and  cases  there  cited. 

General  Liens.'\  A  general  lion  may  arise  by  contract,  by  general 
usage  of  trade,  or  by  particular  usage. 

Parties  may,  if  they  think  fit,  stipulate  for  the  introduction  of  general 
liens  into  their  dealings,  but  such  liens  are  encroachments  upon  the  com- 
mon law,  and  the  proof  is,  therefore,  to  be  regarded  with  jealousy :  per 
Ld.  Ellenb.  7  Ea^ty  228,  9.  Proof  of  t^e  particular  stipulation  must  be 
adduced.  A  livery-stable  keeper  may,  by  express  agreement,  have  a  lien 
for  the  keep  of  horses,  R.  fy  M.  C.  193  ;  but  he  must  prove  such  express 
agreement  A  person  in  any  business  may  agree  with  another  that  he  will 
not  receive  goods  to  be  manufactured,  or  have  any  dealings  with  another, 
unless  upon  condition  that  he  shall  retain  all  goods,  &c,  for  any  general 
balance  due  in  respect  of  work  or  business  of  the  same  kind  done  and 
transacted  for  the  employer:  6  7.  £.  14 ;  3  jB.  4*  P*  42.  Sometimes 
this  agreement  will  be  implied.  Thus,  upon  an  agreement  with  a  mil- 
«  ler  to  grind  quantities  of  com  at  a  stipulated  price,  part  of 

1^^6883  *which  had  been  ground,  and  delivered  back  in  different  parcels^ 
and  at  different  times^  and  the  rest  remained  in  the  miller's  hands^ 
it  was  held  that  he  had  a  right  to  detain  the  residue,  under  the  agreement 
for  grinding  the  whole  i  5  M.  fy  S.  180.  The  principle  of  this  case  ap- 
plies to  the  lien  of  all  workmen  and  others  who  have  bestowed  labour  on  a 
chattel  under  such  a  special  agreement  And  this  implied  agreement  will 
be  raised  by  evidence  that  the  prior  dealings  between  the  same  parties 
took  place  on  the  footing  of  such  an  extended  lien,  whereby  the  jury  might 
conclude  that  they  continued  to  deal  on  the  same  terms :  7  ^ast,  229. 
But  the  instances  of  such  previous  dealing  must  be  express  atid  uniform, 
to  warrant  the  jury  in  coming  to  a  conclusion  that  the  parties  intended  to 
adopt  such  general  lien  into  their  contract :  ib^  6  East,  258. 

Previous  notice  is  also  sud^cient  to  infer  such  a  contract  from ;  for, 
where  an  individual,  or  persons  of  any  particular  trade  (who  are  not  under 
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aleg^  liability  to  the  >:ontrary}/ agree  not  to  receive  goods,  or  perform 
services  thereon,  except  subject  to  a  lien  for  their  general  balance,  and  ^ve 
notice  to  that  effect,  it'will  be  binding  on  those  who  know  of  such  notice ; 
but  it  must  be  expressly  proved  that  the  party  had  kQowledge  of  such  no* 
tice,  and  proof  of  the  advertisement  of  such  in  the  newspapers  will  be  in- 
sufficient: 6  Eastf  523,  6.;  11  JBasi,  144.  As  to  sufficient  proof  of  no* 
tice,  infra. 

A  lien  of  this  nature  may  be  implied  from  the  custom  or  general  deal- 
ings  qf  others  engaged  in  the  same  employment;  but  they  must  be  proved 
to  be  of  such  notoriety,  so  general,  and  of  such  long  standing,  that  they 
might  &irly  be  presumed  to  have  been  known  and  acted  upon  by  the  par- 
ties; and,  where  a  usage  is  at  all  doubtful,  it  will  not  prevail:  1  B.fyC,  212* 
And,  in  cases  where  Oie  party  claiming  the  lien  is,  from  the  nature  of  his 
trade,  under  a  legal  obligation  to  accept  employment  from  any  one  who 
offers  it,  and,  for  that  reason,  has  a  right  to  a  particular  lien  upon  property 
entrusted  to  him  in  the  course  of  his  trade,  the  evidence  of  any  usage  for 
the  extension  of  that  lien  to  a  lien  for  his  general  balance,  ought  to  be  proved 
by  still  stronger  evidence  than  is  necessary  in  cases  where  no  such  obliga- 
tion exists:  H^itaker,  92;  6  T.  R.  14;  8  B.  ^  P.  42.  Where  a  carrier 
claimed  a  lien  for  his  general  balance,  and  many  instances  were  proved  in 
which  the  right  had  been  insisted  upon  and  acquiesced  in,  within  ten  or 
twelve  years  back,  and  one  case  in  which  the  same  had  been  done  thirty 
years  ago,  and  it  was  also  proved  that  this  had  been  the  practice  in  the  north 
(where  the  contract  arose)  for  twenty  or  thirty  years,  it  was  left  to  the  jury 
whether  the  usage  was  so  general  as  to  induce  them  to  infer,  that  the  party 
employing  the  carrier  knew  it,  and  intended  to  adopt  it  The  jury  nega- 
tived the  usage  and  right  of  the  lien,  and  the  E.  B.  refused  a  new  trial:  Ld. 
EUenb,  commenting  on  the  instances  as  not  being  sufficiently  old  or  nume- 
rous, the  evidence  as  open  to  observation,  said,  <<  In  many  cases  it  would 
happen  that  parties  would  be  glad  to  pay  small  sums  due  for  the  carriage  of 
former  goods,  rather  than  incur  the  risk  of  a  great  loss,  by  the  detention  of 
goods  of  value :  7  Eastf  228.  Evidence  of  this  kind  should  be  substantiated 
by  differentwitnesses,  having  knowledge  of  the  factfrom  frequent  experience^ 
personswhohaveknownandacteduponit:  ib.;  6  East^ 523,5.; Chit. B. 455, 
*<  Where  a  general  lien  has  been  frequently  proved  and  allowed  to  exist,  by 
the  usage  of  any  particular  trade,  the  courts  will  not  allow  the  right  to  I>e 
afterwards  disputed,  or  require  a  grant  to  give  evidence  of  such  usage. 
Thus,  attorneys  and  solicitors  have  a  lien  on  all  papers  in  their  hands,  and 
judgments  recovered,  for  their  costs:  Ld.  Kenyon,  4  S.  R.  124.  But,  in 
8  East,  <*  the  attorney's  only  attaches  upon  the  balance  of  the  costs  accru- 
ing in  the  same  cause,  and  that  the  cause  is  not  to  be  split;  his  lien  is  en- 
tire, not  one  lien  on  the  costs  of  the  declaration,  and  thereupon  the  costs 
of."  But,  though  an  attorney  has  a  general  lien,  as  against  his 
own  client,  he  has  not  against  three  persons  :  "and  therefore  |]*689l 
it  has  been  held,  that,  when  a  party  to  set-off  judgments  indiffer- 
ent actions  (which  were  cross-actions,)  the  attorney  shall  have  a  lien  for  his 
costs  in  the  particular  cause  only:"  p.  Mbott,  C.  </.,  Stephens  v.  fVestony 
3  B.fyC.  535;  5  D.fyR.  399;  2  B.  fy  C.  800;  2  B.  fy  P.  23.  An  at- 
torney has  a  lien  upon  papers  belonging  to  a  bankrupt,  not  only  for  his  bill 
for  business  done,  but  for  the  costs  of  an  action  brought  against  the  bank- 
rupt subsequently  to  the  issuing  the  commission,  to  recover  the  amount  of 
his  bill:  Lambert  v.  Buckmaster,  2  A  ^-  C.  61fi;  5D^*R.  399.     When 
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an  attorney  has  to  substantiate  his  lien  in  his  defenct  to  an  action,  he  should 
show  that  he  wa»  employed  by  pit.  as  his  attorney^  also  his  account,  and 
the  general  balance,  if  he  claims  in  respect  of  one  ;  and  he  should  further 
prove  that  the  papers  on  which  he  claims  his  lien  came  into  his  hands  in 
the  course  of  his  professional  employment,  as  he  can  retain  other  papers, 
which  is  sufficient,  than  those  on  which  he  has  done  a  particular  work: 

4  Taunt.  808;  ^  B.  fy  C.  2^5;  4D.  fy  R.  621.  And,  where  an  attorney 
received  money  from  his  client  to  pay  a  debt  to  a  third  person,  and,  upon 
discharging  the  debt,  he  received  back  a  lease  of  his  client's,  which  was 
pledged  to  such  third  person,  as  a  security  for  that  debt,  it  was  held  to  be 
liable  to  a  general  lien,  as  coming  into  his  possession  in  the  ordinary  course 
of  business;  1  M.  ^  S,  242.  It  would  seem,  howevery  <<  that,  where  an 
attorney  (or  any  person  having  a  lien)  has  made  an  agreement  to  take  bills 
fofi  his  debt,  such  agreement  takes  away  the  right  of  lien:" /}•  Oibbs,  C.J.f 

5  Marsh.  346.  The  lien  would  be  restored  if  the  bills  were  dishonoured: 
I  M.^S.  544. 

Fattora  have  genei^al  liens,  not  only  on  the  article  when  in  their  pos- 
session, but  on  the  price  of  the  article  when  sold,  and,  having  that 
lien,  *he  may  enforce  payment  to  himself  in  opposition  to  the  principal: 
per  Bayky^  t/.,  Hudson  v.  Granger^  5  B.  fy  A.  33;  Coiiop,  251;  3  J?.  4* 
P.  489;  2  Burr.  936.  But  a  factor  has  not  a  lien  in  respect  of  debts  which 
have  accrued  previously  to  the  time  at  which  his  character  of  factor  com- 
menced: 3  J9.  ^  P.  485,  ^Ivanley,  C.  t/.,  diss.  Packers^  being  in  the 
nature  of  factors,  are  also  entitled  to  a  lien  for  a  general  balance:  4  Burr. 
2222;  4  Esp.  C.  53.  Insurance-Brokers^  have  general  Dens  on  goods 
for  balances  due  thereon;  but  this  does  not  extend  to  any  sub-agent  em- 
ployed by  such  brokers:  1  Burr.  493, 4;  Whitehead  v  Vaughany  Co.  B. 
L.  566;  Parker  v.  Carter j  ib.  567;  1  East,  335;  2  ib.  523;  2  Camp. 
219,  597;  7  T.  R.  359,  360;  3  B.  fy  P.  119.  Bankers,  also,  have  Bens 
on  all  securities  deposited  with  them  for  the  balances  of  their  general  ac- 
counts: 1  Esp.  Rep.  66;  1  Stark.  C.  I;  5  T.  R.  488;  I  B.  ^  P.  546. 
fVharfingerSy  likewise,  have  liens  for  a  general  balance,  1  Esp.  Rep.  109, 
i3  ib.  81,  15  Easty  428,  \  M.  8f  Y.  173;  but  it  is  questionable  m  Hull 
whether  they  have  a  lien  for  warehouse-rent  and  harbourage:  1  B.  Sr  C. 
212.  Calico-printers,  Co.  B.  L.  429,  460,  3  Esp.  Rep.  268,  stnd  fullerSf 
sembl.  8  Taunt.  499,  1  •dtk.  288,  1  Easty  4,  have  this  general  lien:  but 
dyersy  2  Chit.  Rep.  455,  4  Esp.  Rep.  53,  1  fV.  Bl.  fi.  651,  sed  vid.,  6 
Easty  523,  S^Taunt.  499,  sembl.  con.y  millerSy  1  Jitk.  235,  1  fF.  Bl.  R. 
653,  znd  printers,  3  M.  ^  S.  167,  innkeepersy  S  Mod.  172, 1  Bulst.  207^ 
and  carriers,  6  7*.  P.  14,  3  B,  fy  P.  44,  6  East,  25,  supra,  have  not 
Printers  employed  to  print  certain  nuinbei*s,  but  not  all  consecutive  ones, 
of  an  entire  work,  have  a  Hen  upon  the  copies  not  delivered  for  their  gene- 
ral balance  due  for  printing  the  whole  of  those  numbers:  3  M.  fy  S.  167. 

To  enable  the  above  persons  to  establish  their  right  qf  detaining  property 
for  their  general  balances,  they  must  prove  their  acting  in  the  above  charac- 
ters, and  that  the  property  came  to  them,  and  that  they  kept  them  m  their 
possession  in  such  respective  characters.  And  bankers  wil/  not  establish 
their  right  of  detaining  the  goods,  if  it  appear  that  the  instrument  was  left 
at  ^he  banking-house  by  mistake,  the^y  having,  on  application,  declifted  to 
advance  money  on  it  as  a  security|7  Thiint.  292;  but,  as  observed,/?. 

Jibbotty  C.  J.y  Bgiland  v.  By  grave,  R.  fy-M.  C.  273.  "  wjiere 
r^640l   it  appears  that  bankers  thad  discounted  bills  for  a  customer  \k  a 

large  amounty^which  were  unpaid  at  the  time  of  actiod  brought, 
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and  had  also  accepted.a  bill  for  his  accoinmodatlon  to  a  large  amount,  not 
then  due,  I  think  that  a  banker  who  stands  in  this  relation  to  a  customer 
has  a  lien  upon  any  securities  of  that  customer  which  may,  for  any  pur- 
poscy  be  placed  in  his  hands." 

Particular  Liens."]  Such  liens  may  be  acquired  by  express  contract, 
by  implied  contract,  as  by  usage  of  trade,  &c.,  or  by  legal  relation. 

A  particular  lien  may  be  acquired  in  any  case  where  the  parties  stipulate 
for  it,  either  by  parol  or  in  writing;  and  it  may  be  created,  either  where  the 
goods  are  placed  in  the  hands  of  a  person  for  the  execution  of  some  parti- 
cular purpose  on  them,  with  an  express  contract  that  they  shall  be  consi- 
dered as  a  pledise  for  the  labour,  &c.,  the  execution  of  that  purpose  may 
occasion;  or  where  property  is  merely  pawned  or  delivered  for  bare  cos- 
tody  to  another,  for  the  sole  purpose  of  being  a  security  for  a  loan  made 
to  the  owner  on  the  credit  of  it:  Cro.  Car.  271. 

A  particular  lien  may  exist  where  there,  is  a  long-established  general 
usag^  of  trade  to  that  effect,  or  where  tliere  is  a  particular  usage  of  trade 
between  the  parties  themselves,  which  might,  in  effect,  be  considered  as  an 
implied  contract  for  the  lien.  The  existence  and  extent  of  liens  created 
in  this  manner  are  matters  of  evidence:  6  T.  R.  14.  Where  the  usuage 
is  doubtful,  it  will  not  prevail:  7  B.  ^  C.  212.  And,  where  the  wharf- 
inger at  Hull  elaimed  a  general  lien  for  wharfage,  labourage  (comprising 
landing,  weighing,  and  delivery  and  warehouse-rent,)  the  claim  for  wharf- 
age was  admitted;  but,  as  to  the  residue,  upon  a  case,  stating  that  in  Hull 
such  claim  had,  in  a  great  majority  of  instances,  been  acquiesced  in,  but, 
in  others,  had  been  rejected,  and  that  the  right  had  long  been,  and  still 
was,  disputed  there,  it  was  held  that  the  claim  could  not  be  supported,  as  the 
ri^t  of  general  lien  arises  out  of  an  express,  or  implied  contract,  of  which 
the  former  had  not  been  made,  and  the  latter  could  not  be  inferred  from  the 
circumstances  stated  in  the  case :  Holdemess  v.  Collinson,  1  B.  fy  C. 
212. 

A  particular  lien  may  be  created  by  legal  relation  in  two  ways:  Ist 
where  the  law  throws  an  obligation  on  a  party  to  do  a  particular  act,  and 
in  return  for  which,  to  secure  payment,  it  ei ves  him  such  lien,  1  Esp.  Rep, 
109,  as  in  the  case  of  common  carriers,  innkeepers,  &c.,  2  Ld.  Raym.  667. 
6  T.  R.  17,  ZB.  ^P.  42,  1  Esp.  Rep.  66;  and  2dly,  where,  from,  cir- 
cumstances, a  party  has  bestowed  his  labour  and  expense  upon  the  property 
detained,  thereby  creating  a  moral  and  legal  obligation  on  the  owner  of  such 
property,  to  make  a  remuneration  before  he  can  take  theni  away.    Upon 
tha  lirstv  principle  it  has  been  held,  that  conunon  carriers,  1  Ld.  Raym. 
867,  innkeepers,  ib. ,  and  fiaurriers,  Yelv.  67)  have  a  partteular  lien  for  their 
repective  labonrs  and  expenses  in  regard  to  their  particular  employment:  3 
ChU.  Catmn.  L.  539.  And  it  may  be  taken  as  a  general  rule,  that,  wherever 
gpods  are  delivered  to  a  tradesman  or  other  person,  for  th^  execution  of  the 
purp<Mes  of  his  trade  or  occupation  upon  them,  and  he  incurs  expetiS^e  and 
troubK  in  the  execution  of  such  purposes,  he  has  a  particular  lien  on  them: 
IMk*  2S!8^235;  and  see  the  varipus  instances  pointed  out  in  3  Chit. 
Comm.  L.  539  to  241. 

A  vendor  of  property  has  a  particular  lien  upon  it,  as  long  as  it  remains 
in  his  posaes8ion,.and  no  constructive  delivery  has  taken  place,  and  the 
veqSse  negtects  to  pay.  or  tender  the  p;ric#  agreed  upon  for  it :  1  I/.  Bla. 
3esj  %  BialC.  448;  \  ^awkt  458 j  ms^posty  '^Stoppage  in  Transitu.*^ 
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Where  goods  came  into  the  possession  of  z  party  by  findings  and  he  has 
been  at  some  trouble  or  expense  in  the  preservation  of  them^  as,  where  a 
party,  by  his  own  risk,  labour,  or  expense,  preserves  the  property  of  ano- 
ther from  loss  at  seOj  when  the  owner,  or  those  entrusted  with  the  care  of 
them,  have  either  abondoned  or  are  upable  to  protect  or  secure  them,  he 
is  entitled  by  the  common  law  to  take  possession  of  the  goods 
r^64ll  saved,  *until  a  proper  compensation  is  made  to  him  for  his  trou- 
ble, 1  Ld.  Raym.  393,  Salk.  654,  2  H.  Bl  264,  5  Burr.  2732; 
but  this  rule  only  applies  to  cases  where  the  property  is  saved  from  loss  at 
stay  and  not  where  it  is  saved  from  loss  on  a  river  or  on  land,  t&;  and  the 
finder  of  a  horse,  &c.  has  not  a  lien  on  it  for  its  expense  of  keep,  &c :  2 
W.  Bla.  B.  1171;  2  H.  Bla.  254;  3  Chit.  Comm.  L.  543. 

Zien,  how  waived.']  If  the  party,  when  goods  are  demanded  of  him, 
rests  his  refusal  to  detain  them  upon  a  different  ground^  making  no  men- 
tion of  the  lien,  it  will  be  considered  as  a  waiver  of  it,  1  Camp.  410,  2 
Bing.  23,  2  Stark.  272;  or,  if  he  set  up  a  lien  of  a  different  nature  from 
that  which  he  proves  on  the  trial,  as  in  Knight  y.  Harrison,  lOM  Dec. 
1823,  M.  S.J  where  the  pit.  brought  trover,  for  a  hundred  pieces  of  ca- 
lico: the  deft,  was  commission-agent  at  Manchester,  and  bought,  as  agent 
of  Moravia  and  Co.,  in  London,  of  pits.,  at  Manchester,  1500  pieces  of 
calico;  to  be  paid  for  by  bill  drawn  by  pit  on  Moravia  ahd  Co.  These 
were  delivered  to  deft  on  2d  October;  on  the  4th  of  October,  Moravia  and 
Co.  stopped  payment;  pits,  applied  to  deft  to  have  the  goods  then  in  his 
hands;  deft,  at  first  promised  to  return  them,  they  not  having  been 
drawn  for,  but  afterwards  he  said  he  would  not  deliver  them,  as  it  was 
doubtful  whether  he  could  safely  do  so.  Pits,  obtained  an  order  on  Mo- 
ravia, and  showed  the  order  to  deft.,  on  which  he  said  he  would  not  give 
up  the  goods  until  Moravia  and  Co.  had  paid  his  general  balance,  the 
amount  of  which  he  did  not  state;  pits,  demanded  and  tendered  an  indem- 
nity, but  deft,  refused  to  accept  it,  and  pit  brought  this  action:  for  the 
deft.,  it  was  contended  that  he  had  a  general  lien  for  his  whole  balance; 
2dly,  That  he  had  a  lien  for  £49,  expenses,  incurred  by  deft,  in  setting 
the  goods  glazed,  &c.;  but  Abbot^  C.  J.,  said,  *<He  has  po  lien  for  his 
general  balance  as  against  the  pits.,  as,  at  the  time  of  the  demand,  he  insist- 
ed on  having  his  general  balance,  and  did  not  name  his  particular  lien,  but 
made  too  large  a  claim:  he  is  precluded  from  now  setting  it  up,  for,  if  he 
had  relied  upon  that  at  the  time,  it  is  most  probable  pit  would  have  paid 
it;  and,  as  I  have  no  doubt,  I  will  not  reserve  the  point"  Verdict  for  pit, 
JS825.  Where  the  parties  contract  for  a  particular  time  or  mode  of  pay- 
ment, it  is  also  a  waiver,  and  destroys  his  right  of  lien,  the  detention  of 
the  property  in  such  case  being  inconsistent  with  the  contract:  ib.  So, 
where  the  owner  of  a  ship,  having  a  lien  on  the  soods  until  the  delivery 
of  gopd  and  applxived  bills  for  the  freight,  took  a  bill  of  exchange  in  pay- 
ment, and  though  he  objected  to  it  at  the  time,  afterwards  negotiated  it, 
it  was  held  that  such  ne^tiation  amounted  to  an  approval  of  the  Bill  by 
him,  and  that  it  wa6  a  relinquishment  of  his  lien  on  the  goods:  Homcastle 
V.  Farren,  3  B.  ^  JJ.  497;  2  Jlfar^A.  343;  I  M.  ^  S.  544. 

When  revived.}  Where  a  party  has  given  up  possession,  and  lost  his 
lien,  he  cannot  revive  it  by  ^pping  the  goods  in  transitu,  I  East,  4, 
1  Stark.  408;  SB.^P.  485;  2  D.  fy  B.  288;  and,  where  the  seller  parts 
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with  goods,  he  loses  bis  lien  ;  1  Str,  566.  But  where  goods,  which  have 
been  subjected  to  a  general  lien,  have  been  parted  with,  if  tbey  once  return 
into  the  same  possession  in  the  course  of  dealing,  the  lien  will  be  restored, 
because,  as  the  right  would  attach  upon  any  fresh  goods  coming  into  pos- 
session, which  is  the  churacter  of  a  general  lien,  there  seems  to  be  no  reason 
why  it  should  not  equally  attach  upon  the  same  goods  back  again:  Palef/y 
Prin.  jr  ^'  107.  And  where  a  policy-broker,  who  had  a  general  lien  on 
the  policy  of  insurance,  had  parted  with  it,  afterwards  regained  possession 
of  it,  it  was  held  that  his  lien  thereby  revived:  2  Moo.  34^  3  Chit.  Comm. 
L.55S. 


•LIGHTS.  [*642l 

See,  ^^  Ancient  mndotvs.'' 
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Pleadings  as  to,  642->3.  . 

Precsdents,  644. 

Effect  of,  in  Gebenal. — Enactment  of  2lJac.  1,  and  A  Annexe.  16, 
644.— 7b  what  Cases  theyextend^  645. — When  Statute  be- 
gins  to  run,  ib. — Exertion  as  to  Merchants'  Accounts^ 
646. — How  the  demand  may  be  revived  by  Acknowledgment 
or  Promise,  647. — Nature  qf  Acknowledgment  or  Promise^ 
•  and  by  whom  made,  fyc.  ib.^ 


Pleabinos  as  to.  Declaration.]  In  actions  to  recover  a  debt  after 
the  lapse  of  six  years,  and  where  a  promise  has  been  raised  by  implication 
from  a  subsequent  acknowledgment,  <<the  declaration  must  sometimes  be 
80  framed  as  to  agree  with  the  acknowledgment ;  and,  therefore,  in  an  ac- 
tion by  an  executor,  upon  promises  to  the  testator  in  his  life-time,  it  is  not 
suflEicient,  in  answer  to  a  plea  of  the  Statute  of  Limitations,  to  give  in  evi- 
dence an  acknowledgment  to  the  executor  within  six  years,''  p.  Bayley, 
Jl:  and  this  would  apply  where  an  attorney  or  agent  has  made  a  subsequent 
promise  to  make  satisfaction  to  the  pit  for  costs,  in  consequence  of  his 
negligence :  3B.SfA.626;  5  Moo.  105;  2JB.  ^E.  75.  It  is  often  advi^ 
sable,  in  actions  at  the  suit  of  an  executor,  or  the  assignee  of  a  bankrupt, 
that  counts  should  be  inserted  in  the  declaration,  laying  the  promise  to  the 
pit,  in  his  representative  character;  however,  it  should  be  stated  that  <<  the 
cause  of  action  accrued  to  pit.  on  a  matter  arising  in  the  time  of  the  testa- 
tor, as,  that  the  deft  accounted  with  them  as  executor  concerning  sums  due 
from  the  deft,  to  the  testator,"  or  they  will  be  liable  to  costs:  1  Bing. 
25S-A;  8  Moo.  146.  If  the  pit  declares  on  promises  to  the  testator  or 
bankrupt  alone,  a  promise  to  the  executor  or  assignee  could  not  be  given  in 
evidence:  3  East,  409;  6  Taunt.  210;  1  B.  fy  C.  249-251;  2D.^R.  368- 
370.  In  assumpsit  against  husband  and  wife  and  A.,  the  declaration, 
alleging  a  promise  by  A.  and  wife  before  marriage,  proving  a  promise  by 
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A.  after  the  marriftge^  ahe  hayins  been  married  more  than  six  years,  will 
not  sustain  the  issue  uujdeff  the  plea  of  actio  nan  iiccrevil:  I  B.^  C.  248; 
tD.^B.  363.  Uoweiiery  in  the  common  cases  of  acknowledgments^  the 
law  raises  by  implication  the  same  promise  as  that  stated  in  Sie  dedara- 
tion,  3  A  ^</?.  631,  1  Taunt.  212;  and,  therefore^  the  declaration  merely 
states  that  the  original  promise,  as  in  cases  where  the  statute  does  not  apply^ 
Upton  y.  Else,  12  Moo.  303:  and  the  pit.  may  prove  his  debt  under  the 
acoount  stated,  whenever  there  is  a  sufficient  acknowledgment:  16  East, 
423. 

Pka.']    If  the  deft,  rely  on  the  statute,  he  must  plead  it  specially,  1 
Vent.  191,  1  Lev.  110,  although  it  should  appear  on  the  face  of  the  decla- 
ration that  the  cause  of  action  did  not  arise  within  six  years,  as  it  forms  no 
<  defence  under  the  general  issue,  2  Sound.  63,  (6,)  Salk.  278,  1  I^i.  Raynt. 
153,838;  however,  it  st^ems  that,  after  a  considerable  lapse  of  time,  the 
jury  may  presume  payment,  and  Dallas,  C.  J.,  in  2  Stark.  R.A^l,  left  it  to 
the  jury,  after  a  lapse  of  liiirteen  years;  and,  on  a  note,  due  more  than 
twenty  years,  Ellenborough,  C.  J.,  held  pit  could  not  recover,  as  the  same 
rule  of  presumption  of  payment  raised  on  deeds  after  a  lapse  of  twenty 
years,  would  apply,  5  j&jr/?.  Rep.  52;  taeepost;  but  see,  \  D.fyR. 
r^648l  I^*     I^  ^^bt,  *it  has  been  held,  that,  as  the  pl^  of  nil  debet  is 
'  in  the  present  tense,  the  statute  may  be  given  in  evidence  under 

it:  1  Salk.  278;  sed  quasre^  1  Saund.  283,  n.  2.     The  statute  must  be 
'  pleaded  specially  in  trespass  or  case:  2  Saund.  63,  n.  &. ;  6  Easty  390. 

The  plea  that  the  causes  of  action  did  not  accrue  within  six  years,  is  the 
best  form,  land  may  be  adopted  with  safety  in  all  cases,  as  the  statute  ope- 
rates a  bar  only  from  the  time  the  cause  of  action  arose;  and  it  is  \he 
only  form  applicable  to  the  cases  of  actions  brought  for  breach  of  promises, 
founded  on  collateral  and  executory  considerations,  whereon  a  cause  of 
action  does  not  immediately  accrue  on  making  the  promise,  Selw.  N.  P. 
135,  as  in  actions,  upon  promises  to  pay  money,  3  B.  ^  R.  288,  2  Ld. 
Raym.  838,  or  to  do  any  act  at  a  future  period,  &c.:  2  Taunt.  323;  Saund. 
33,  n.  (2;)  283,  n.  (2;)  2  Saund.  63,  (6.)  But,  if  the  assignee  of  a  bank- 
rupt declare  that  the  deft  was  indebted  to  the  bankrupt,  and  premised  pit. 
to  pay,  this  plea  would  be  no  answer,  and  is  bad  on  demurrer:  2  Str.  919; 
see,  also,  2  H.  B.  5^1.  This  is  the  necessary  form  in  an  action  for  a  tort, 
where  the  cause  of  action  does  not  arise  immediately  on  the  tort  being 
committed,  but  from  some  consequence  of  such  tort,  see  3  B.  fy  A.  448; 
where  the  plea  of  '<  not  guilty  within  six  years"  was  held  bad.  It  may  be 
pleaded  with  the  general  issue,  and  any  other  plea.  In  assumpsit  on  seve- 
ral promises  in  different  counts,  if  the  deft,  plead  the  Statute  of  Limitations 
to  tne  whole,  and  it  is  a  bad  plea  as  to  one  of  ^e  counts,  it  will  also  be 
insufficient  as  to  the  residue:  1  Zev.  48. 

Replication.]  Where  the  Statute  of  Limitations  is  pleaded,  the  pit. 
may  reply  either  that  the  deft  did  undertake,  or  that  the  cause  of  action  did 
•  accrue  wfthin  six  years,  in  the  negative  of  the  words  of  the  plea:  see  5  B. 
4-  t/f:  215-i216.  Pit  should  reply  that  the  writ  in  the  action  issued  within 
six  years,  when  the  time  of  issuing  the  writ  is  material.  Thus,  if  the  cause 
of  action  accrued  within  six  years  before  the  issuing  of  the  writ,  but  not 
before  the  day  of  which  tl^e  declaration  is  entitled,  and  the  deft  plead  the 
statute,  run  <«  before  the  exhibiting  of  the  pit's  bill,''  the  pit  should  not 
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trayerse  the  plea,  but  show  the  issuing  of  the  writ,  99  the  production  thereof 
would  not  negative  the  plea,  see  form  in  3  Chit.  PL  \l%l\  5  B.  fy  Jl.  453; 
but,  if  the  deft  in  ^bis  plea  aver  that  the  causes  of  action  did  not  accrue 
within  six  years  *<  before  the  commencement  of  the  suit,"  a  denial  of  the 
plea  seems  sufficient,  S  B,  fy  Jl.  452,  I  D.  fy  R.  27^8.  c;  when  continued 
process  is  pleaded,  the  first  writ  must  be  shown  to  have  been  returned:  2 
Saund.  63;  7  7!  i?.  7;  6  ib.  617.  The  exceptions  to  the  statute,  as  that 
pit  was  abroad  (see  form  in  3  Chii.  PL  1161 ;)  that  the  debt  or  account  were 
due  between  merchants,  6  T.  R.  193,  2  Saund.  124,  &c.,  3  Wils.l^,  or 
infancy,  2  Sauiid.  118,  Lutw.  243,  may  be  replied.  Fraud  cannot  be  set 
up  as  an  answer  to  the  statute,  if  the  replication  contain  a  mere  traverse  of 
the  plea:  Clark  v.  Hougham^  2  B.  4r  C.  149;  3  D.  fy  R.  392.  As  to 
replications  in  actions  at  the  suit  of  executors,  see  1  Salk.  282, 2  LcL  Raym. 
1101,  6  Mod.  309,  s.  C.J  B.  N.  P.  150, 1  Tiddy  21,8  EasU  409, 2  Saund. 
68,  &c. ;  in  actions  against  husband  and  wife,  1  B.  4'  C.  248,  2  D.  ^  R. 
863,  Tidd,  1250.  And,  if  the  pit  rely  on  fraud  in  deft,  it  murft  be  spe- 
cially replied.  It  is  a  rule,  that  an  entire  replication  bad  in  p!art  is  bad  for 
the  whole;  as,  if  to  a  plea  of  the  Statute  of  Limitations  to  two  counts  of  a 
declaration,  the  pit  should  reply,  that  the  accounts  were  between  the  pit 
and  deft.,  as  merchants,  if  his  replication  should  be  bad  as  to  one  of  the 
counts,  it  is  bad  also  to  the  other:  Com.  D.  Pleader,  F.  25;  3  T.  R^  376; 
1  Saund.  2S,  n.  3 ;  2  Saund.  127.  Where  the  Statute  of  Limitations  is 
pleaded  in  an  action  of  trespass,  or  oj^i-'.the  case,  or  in  trover,  the  replic»> 
tions  will  be  similar  to  those  in  assumpsit:  1  Chit.  PL  510. 
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PLEA  THAT  CAV0B  OT  ACnON  DID  MOT  AOORUl  WITHDI  8IZ  TBAB& 

(Actio  noil,  M  jp0ft,  ■*P2ea.*')  BeoaoM  he  nys  that  the  said  leTerel  supposed  eaueet  of  action 
in  the  said  declaration  mentioned  did  niot,  nor  did  any  or  either  of  them,  acenie  to  the  laid  pit 
at  any  time  within  six  yeara  next  before  the  eflhibiting  of  the  faiU  of  the  said  pit  against  hmi* 
the  said  deft,  in  this  behalf  (or,  if  in  C.  P.,  or  by  original^  say^  **next  before  the  commenoemeat  of 
this  suit,")  in  manner  and  fonA  as  the  said  pit  hath  above  thereof  complained  against  him,  the  said 
defl    And  this,  A,c.  {Conclude  toiih  a  verifieatiomy  as  po§t^  **>  PZeos.") 

This  fi>rm  may  be  used  in  other  actions.  See  form  of  non^assnmpeit  within  the  six  years,  3 
Ckk.  PL  940;  in  case,  ib.  1030;  in  trespass,  t^  1067. 

EXPUCATION  THAT  CAOBH  OT  AOmON  DIP  AOOtOB. 

fPndudi  mm,  a$  pott,  **  RepHeation.''*  Because  he  saith  that  the  said  several  caoses  of  aetioo 
m  the  said  declaration  mentioned,  and  each  and  every  of  them,  did  accrue  to  him,  the  said  plt^ 
within  six  years  next  belbre  the  exhibiting  of  the  said  bill  of  him,  the  said  pit  {or,  **next  bemre 
the  commencement  of  this  suit,**  as  in  the  pUa^  in  manner  and  form  as  he,  the  said  pit,  hath  above 
oomplamed  against  the  said  deft,  to  wit,  at,  Sec,  aforesaid.  And  this  he,  the  said  pit,  prays  may 
be  inquired  0?  by  the  country,  ^c. 

RWUGATION  THAT  A  WBJT  WAS  8I7KD  OUT  WmilN  SIX  TXAES. 

(iVcclwf t  fiofi,  OS  ^osl,  *^RepUctawn.^  Because  he  saith  Chat,  within  six  years  next  albf  the  said 
several  causes  of  action  in  tlie  said  dedamUon  mentioned,  aeerued,  and  each  and  eviiy  of  thesa 
did  accrue,  to  the  said  pit,  to  wit,  on,  &.C.,  {Here  state  the  ieauitig  of  the  frocen  ouief  K.  B.,  C  P., 
OT  Exchequer,  and  the  proceedings  thereon,  and  the  purpose  for  which  they  tSere  i^ued,  asin  the  re- 
pikalAoina  to  the  pleas  of  tender,  post,  **•  Tsnder:^*  and  then  proceed  as  follows:)  And  the  said  pit 
further  saLtli,  that  the  said  seteral  causes  of  action  in  (he  said  declaration  mentioned,  and  eaeh  and 
every  of  them,  did  accrue  to  the  said  pit,  within  six  years  next  before  the  issuing  of  the  paid  first 
mentioned  precept  {or  "  writ**)  out  of  the  said  court  of  our  said  lord  the  king  here,  in  manner  and 
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femu  the  said  pit  hath  above  tteeofoomiOAineda^aiMt  the  said  ddt    And  this,  &c.(Cmclwb 
V)Uh  a  veri/UaHin  <u  post^ «'  RepUeitticnJ^ ) 

See  replications  of  contiDued  writsimied,  3  Chit.  PI  1161;  that  pit  was  abroad,  tft.;  thalf^eft.  was 
abroad,  ib^  1162;  and  other  replicationft  flee  replication  of  Skatate  of  Limitations  to  a  plea  of  set- 
ofi;t6.,1159. 

See  form  of  rejoinder  that  no  cause  of  actidn  accnied  within  six  yeare  of  iasnlnflr  of  writ,  3  CKfc. 
PL  i2SiS ;  showing  at  trial  time  of  issiung  writ,  ib,  1234:  denying  record  of  writ,  ti>.;  traversing  la- 
tent of  issuing  writ,  ib,;  that  action  waa  noioommencea  within  six  years  of  deft.*s  retain,  ib. 


Evidence.  . 

Enactment  qf  21  Jac.  1,  c.  16,  *.  3-]  By  this  statute  it  is  enacted,  that 
<«all  actions  of  trespass,  quare  clausum  f regit,  &c,  detinue,  trover,  and 
replevin^  for  taking  away  goods  or  cattle  ;  aU  actions  of  account  and  upoa 
the  case  (other  than  such  accounts  as  concern  the  trade  of  merchandize  be* 
tween  merchant  and  merchant,  their  factors  or  servants  ;)  all  actions  of 
debt,  grounded  upon  any  lending,  or  contract  without  specialty,  or  for  ar- 
rearages of  rent ;  and  all  actions  of  assault,  menace,  battery,  wounding,  and 
imprisonment,  shall  be  commenced  and  sued  within  the  times  hereafter  ex- 
pressed, tnd  not  after ;  that  is  to  say,  the  said  actions  upon  the  case,  oth^ 
thaa  for  slander,  account,  trespass,  muire  clausum  /regit j  &c.,  debt,  deti- 
•  nue,  and  replevin,  wiUim  six  years  next  after  the  cause  of  such 
{[^6453  actions  or  suit,  and  not  after  actions  of  ^assault,  battery,  wound- 
ing, or  imprisonment,  within  four  years  ;  and  actions  upon  the 
case  for  words,  within  two  years  next  after  the  words  spoken,  and  not 
after." 

The  seventh  section  enacts,  that  <<  if  a  person  entitled  to  any  such  action 
be,  at  the  time  the  cause  of  an  action  accrued,  within  the  ace  of  twenty-one 
je^TSffeme  coverte,  non  compos  mentis,  imprisoned,  or  beyond  the  seas, 
he  may  sue  within  six  years  from  the  time  such  impediment  shall  be  re- 
moved. And  the  stat  4  ^nne,  c.  16,  s.  19,  enables  a  creditor  to  sue  his 
debtor,  who  was  abroad  when  the  cause  of  action  accrued  within  six  years 
after  such  debtOr^s  return  to  this  country. 

V  To  what  Cases  it  extends.  ]  The  operation  of  this  act  is  confined  to  the 
particular  actions  therein  mentioned,  and  does  not  extend  to  actions  6f  debt 
on  bonds,  and  other  specialties,  1  Sound.  282,  ib.  66,  Bac,  Jib.  Limit.  D. 
2,  4  ;  nor.  does  it  extend  to  actions  of  annuity  or  of  account,  concerning  the 
trade  of  merchantci  \ib.  It  extends  to  all  actions  upon  a  written  or  parol 
contract,  ib.,  Bac.  M.  Limit.  D:  2,  4;  or  on  a  bill  of  exchange,  Carth. 
3  ;  or  for  attorney's  fees,  3  Lev.  367  ;  or  to  an  action  for  rent  on  a  parol  de- 
«mise  :  Leigh  v  Thompson,  \  B.fy  A.  Q2S. 

,  When  f  Ae  Statute  begins  to  run.  ]  In  assumpsit,  the  statute  begins  to  rua 
riot  from  the  time  when  the  damage  results  from  the  breach  of  the  promise, 
but  theiime  when  the  breach  of  promise  takes  place  :  Short  v.  iPVartheVy 
3.B.  fy  Ji.  626  ;  JBattley  v.  Faulkner,  ib.  288  ;  Broum  v.  Howard,  2  B. 
Sr  B*  75.  -It  appears  that  there  is  not  any  substantial  distinction  between  an 
aelieii*  of  assumpsit  founded  upon  a  promise,  which  the  law  implies,  that  a 
party  will  do  that  which  he  is  legally  liable  to  perform,  and  an  action  on 
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the  case,  which  is  founded  expressly  upon  a  breach  of  duty.  Whateyer  be 
the  form  of  action,  the  breach  of  duty  is  substantially  the  cause  of  action  ; 
and  the  statute  is  a  bar  to  th^  original  cause  of  action,  and  to  all  the  conse- 
quential damages  resulting  from  it,  unless  it  can  be  shown  that  those 
damages,  or  any  part  of  them,  constitute'  a  new  cause  of  action,  which  ac- 
crued within  six  years,  Howell  r,  Y6\ingj  5  B.  4*  C  S66,  2  Car.  ^  P. 
23S.  1  Salk.  11,  Gillon  y.  Boddingion^  fi.  4*  M.  161,  2  Hi^BL  14  ;  and, 
in  such  case,  the  allegation  of  specid  damage  is  a  mere  explanation  of  the 
manner  in  which  the  misconduct  of  the  deft  Twhich  is  the  cause  of  action) 
has  become  injurious  to  pit ;  but,  if  the  special  damage  be  of  itself  a  cause 
of  action,  it  would  be  otherwise  i  Parker  v.  Bay  lis,  2  B.  ^  B,75;  Brown 
y.  Howard,  4  Moo.  512  ;S  P.  W.  143.  Each  continuance  of  a  nuisance 
constitutes  a  fresh  cause  of  action ;  and,  where  the  defts.  undermine  a  wall, 
bat  which  does  not  fall  till  three  months^  that  being  the^avamen,  or  cause 
of  action,  the  limitation  runs  from  such  )eyent :  JSoberts  v.  Read,  16  East, 
215 ;  S.  ^  M.  161.  The  effect  of  fraud  practised  by  deft,  seems  to  haye 
been,  howeyer,  subject  to  some  doubt ;  but  it  would  seem,  that  thoush  the 
statute  was  a  bar  wnere  the  fraud  was  complete  more  than  six  years  oefore 
the  action  brotight,  yet  that,  where  the  party  had  been  actiye  in  correcting 
the  original  fraud  within  that  time,  such  act  would  be  a  sufficient  ground  H^ 
ayoid  the  stat :  Clark  v.  Hougham,  2B.^C.  153-6  )D.fyS.  ?2»^D6mg. 
654;  1  Bligh,  315.  .       . 

The  statute  begins  to  run  as  soon  as  there  is  a  complete  cause  of  action,  and 
not  from  the  time  of  making  the  contract  or  promise  ;  as,  where  apibrty  Gen- 
tracts  to  pay  a  sum  of  money  at  a  future  period,  or  on  the  happenihgof  a  cer- 
tain eyent,  as  on  the  marriage  of  J.  S.,  the  cause  of  action  only  accruing  on 
the  arriyal  of  such  time  or  eyent,  the  statute  does  not,  till  then,  begin  to  ope- 
rate, Fenton  y.  EmblerSj  1  fT.  Bl  R.  353-4,  Shutfordv.  Borough,  Godb. 
437  :  thus,  on  a  bill  payable  at  a  future  time,  the  statute  runs  from  such 
time,  and  not  from  date  of  bill ;  and,  if  a  note  be  payable  a  month  after 
sight,  the  statute  operates  only  from  the  expiration  of  a  month 
after  presentment :  *2  Taunt  323  ;  and  see  1  i7.  4*  M.  388 ;  [*6463 
Chit.  B.  373.  And,  where  a  demand  or  notice  is  necessary, 
statute  only  runs  from  the  making  thereof.  Thus,  if  the  goods  be  con- 
signed to  a  factor  for  sale,  a  demand  of  account  must  be  made,  and  an  ac- 
tion will  not  lie  till  such  demand  :  the  statute,  therefore,  begins  to  operate 
only  from  the  time  of  such  demand :  Topham  y.  Braddick,  1  Taunt.  572. 

if.  the  pit  be  abroad  at  the  time  wlien  the  cause  of  action  accrues,  the 
statute  will  not  begin  to  r^n  till  his  return,  RocActhildt  y.  Leibmah,  2 
Str.  836,  Fitzb.  81,  s.  c./'and  he  still  has  six  years  after  his  coming  hither 
to  bilng  his  action,  3  Wils.  145,  Strithorstr.  Orssme,  ii  Bl.  R.  723 :  d^d, 
if  he  neyer  come,  his  right  is  still  unbarred  by  the  statute,  and  so  is  that  of 
his  executors  and  administrators  :  see  ante,  642 ;  and  foreigners  reeeiye 
the  same  adyantage  of  this  clause  as  natiyes,  2  fF.  Bl.  R.  723,  3  fPtls. 
145,  s.  c.  :  but,  if  he  be  in  England  when  the  cause  of  action  •accrues, 
though  he  afterwards  go  abroad,  the  statute  begins  to  run,  as  in  other 
cases :  1  fFtls.  134.  If  one  of  seyeral  pits,  be  in  England,  tfiey  must  sue 
within  the  six  years :  Perry  y.  Jackson,  4  T.  R.  516.  Scotland  is  not 
considered  as  beyond  sea.  King  y.  Walker,  1  Bl.  R.  286,  but  Ireland  is  : 
1  Shoiw,  91.  The  4  Anne,  c.  16,  s.  16,  as  we  haye  seen,  extends  the  em^ 
eeption  in  the  21  Jac.  1,  to  cases  where  the  deft,  is  beyond  the  seas  i.and, 
by  ?irtue  of  that  act*  a  right  enures  to  the  pit  for  six  yeauri  ^^  after  ^kft.^s 
Vol  II.  21 
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Tttiffmfrom  iepond  the  seas. "  Therefore,  where  the  deft  was  in  the  Ea^ 
IndxbSy  when  the  caicse  qf  action  accruedj  it  w«i3  held  that  pit  might  sue 
him  within  6ix  years  after  his  return  to  England  :  VPllliams  v.  Jones,  13 
East,  439  ;  see  Plummer  v.  fVoodOmme,  4B.fyC.  625  ;  1  D.fyR.  25. 
If  the  six  ye^  have  not  expired  before  the  death  of  the  testator  or  in- 
testate the  executor  or  admininistrator  may  sue  at  any  time  within  a  year 
after  his  death;  but,  if  the  six  years  have  expired,  the  statute  is  a  final  bar, 
and  cannot  be  avoided:  Rex  v.  Morrall,  6  Price,  30;  B.  N.  P.  150.  If, 
however,  an  action  has  been  commenced  by  the  testator  or  intestate  within 
six  years,  the  executor  or  administrator  shall  have  a  reasonable  time  after 
death  to  sue,  as  to  avoid  the  statute,  although  the  six  may  then  have  elapsed: 
VSelw.  N.  P.  144,  n.  94.  And,  if  the  executor  bring  an  action,  and  die 
.  before  judgment,  his  executor  may  bring  a  fresh  action  within  a  reasonable 
time:  Cowp., 7SS.  The  statute  begins  to  run  from  the  time  of  granting 
letters  of  administration,  as  it  cannot  be  said  a  cause  of  action  exists,  unlesa 
there  be  also  a  person  in  existence  capable  of  suing:  Murray  v.  East  IwL 
Comp.5B.  ^«/9.  204. 

Exertion  as  to  Merchants^  •Accounts.']  This  exceptioB  extends  only 
to  miftual  accounts,  which  are  current  or  open,  and  not  to  accounts  stated 
between*them,  1  Mod.  70,  1  Vent.  89,  1  Lev.  298;  but,  if  the  account'be 
running  for  twenty  years,  it  is  excepted,  ib.;  but,  if  once  stated,  the  sta- 
tute operates,  2  Mod.  311-2,  unless  parties  continue  to  deal,  &c. :  ib.  Ac- 
tions of  assumpsit,  as  well  as  account,  are  included.  This  exception  is  not 
confined  to  mere  merchants,  Cranchr.  Kirkman,  Pea.  Rep.  121;  and  the 

,  tMSQoi  Sherman  Y.  Withers,  Chan.  C.  152;  is  not  law,  2Saund.  27.  And, 
where  there  are  mutual  accounts  (though  not  merchants'  accounts,)  for  any 
item  of  which  credit  has  been  given  within  six  years,  this  is  evidence  of  an 
acknowledgment  of  the  accounts  being  open,  and  sufficient  to  raise  a  pro- 
mise to  pay  the  balance,  so  as  to  avoid  the  statute,  Catling  v.  ScoulcUnff, 

'  6  T.R.  189,  S.  N.  P.  140;  this  extende  only  to  mutual  accounts;  and,  per 
'\Denison,  J.,  in  Cotes  v.  Harris,  B.  IM  P.  149,  "  where  all  the  items  are 
ofi  one  side,  as  in  an  account  between  a  tradesman  and  his  customer,  the 
last  item  which  happens  to  be  within  six  years  shall  not  draw  after  it  those 
that  are  of  a  longer  standing:"  cited  S.  N.  P.  140.  See  a  learned  and 
copious  note  on  this  subject,  2  Saund.  126,  (6.) 

r*6471  *B6w  the  demarui  may  be  revived  by  Acknowledgment  or 
Promise.^  In  assumpsit  it  haa  been  holden,  that  although  n. 
yeahitiave  elapsed  since  the  debt  was  contracted,  if  the  &th\oT  promises  to 
phy  it  within  six  years,  the  statute  does  not  attach,  because  the  promiae 
founded  on  the  existing  debt  (.which  is  a  sufficient  moral  consideration) 
gives  a  new  cause  of  action;  this  doctrine  ^eems  most  conformable,  not  only 
to  the  obvious  meaning  of  the  statute,  but  most  reconcikhle  with  the  plead- 
ing! and  the  weight  of  authorities  on  the  subject 

Nature  qf  ^Acknowledgment  or  Promise.)  An  unequivocal  promise  to 
pay  the  claim  clearly  takes  the  case  out  of  the  act  An  express  acknow* 
kdgment  of  the  debt  would,  perhaps,  1  Ld.  Raym.  421,  always  be  suffi- 
eient  to  infer  a  promise  to  pay,  or  evidence  of  a  promise,  unlesa  it  were 
accompanied  with  a  direct  refusal,  or  something  said  at  the  time  to  repel 
^  the  inference  oC  a  promise:  3  S.  329.     The  aeknowledgment  must  be  such 


LIMITATIONS.  STATUTE  OR  15? 

Mwill  afiford  some  evidence  that  the  party  intended  to  pay:  Pittamr. 
Foster,  \B.6rC.  250;  2  D.  fyR.  363;  Owen  v.  fFoolley,  B.  N.,P^14S} 
Trueman  r-  FentM^  €>owp.  548.  In  Claxk  v.  HougkamylB.  ^  C.  154, 
it  is  said,  "  wherever  itjappears,  by  the  acknowledgment  of  the  party,  that 
it  is  not  paid,  that  lakes  the  case  out  of  the  statute;"  and  ^e  Leaper  v. 
Tat  ton,  16  East,  420,  Douthwait  v.  Tibbutt,  5  M.  ^  S.  75 ;  and,  ac- 
cording to  those  cases,  it  makes  no  difference  whether  the  promise  be  ac- 
eompanied  by  a  promise  or  refusal.  In  conformity  with  this  doctrine,  it 
has  been  held,  that  an  acknowledgment  of  the  debt,  after  commencement  of 
the  action,  would  take  it  out  of  the  statute:  Vea  v.  Ibtvraker,  2  Burr. 
1099. 

A  conditional  or  qualified  promise  will  suffice,  and  evidence  on  the  pilst 
of  the  pit  will  be  allowed,  to  rebut  such  condition  or  qualification,  in  cafeft 
where  the  deft  states  that  the  debt  was  diicharged  by  particular  means/  to 
which  be  refers  with  precision,  and  where  he  has  designated  the  time  and 
mode  so  strictly  that  it  is  impossible  it  could  be  discharged  in  any  other 
manner  than  that  specified:  Beale  v.  Nindf  A  B.  Sp  Ji.  568;  Dat)is  v. 
Smithj  4  Bsp.  Rep.  36.  A  promise  to  pay  when  able,  is  sufficient,  on 
proof  of  ability:  ib.;  Tanner  v.  Smart,  6  B.  ^  C,  603.  Where  the  defL 
promises  to  pay  the  debt  by  instalments,  if  time  be  given,  no  proo$  of  the 
time  beine  given  need  be  adduced:  Thompson  v.  Osborne,  2  Stark,  98; 
Campbell y.  Sewell,  1  Chit.  Rep.  609.  So,  where  the  deft,  said  he  would 
pay  if  others  did  so,  proof  that  they  had  done  so  was  held  unnecessary: 
Delamainerr.  Winteringham,  4  Camp.  185. 

The  acknowledgment  is  not  sufficient,  if  it  merely  import  that  the  claim 
is  unsatisfied,  without  admitting  that  it  ever  existed,  and,  a  fortiori,  it  is  in- 
operative, if  the  deft,  dispute  that  he  ever  was  liable.  It  must  appear,  and  be 
acknowledged,  that  there  was  an  original  demand:  Chit.  Cont.  319;  Rmjih 
erqft  v.  Lomas,  4  M.  fy  S.  457.  A  qualified  admission  by  a  party  who 
relies  on  an  objection  which  would,  at  any  time,  have  exempted  him  from 
payment,  does  not  take  a  case  out  pf  the  act:  Delatorre  v.  Barclay,  1  * 
Stark.  7',  ^^  Court  v.  Cross,  3  B^g.  329;  Cory  v.  Bret  ton,  4  C.  f  P, 
462.  It  seems,  also,  that  if  a  party  acknowledge  that  the  debt  once  existed,*' 
but  at  the  same  time  assert  that  it  has  been  paid  or  discharged,  or  that  tlfere 
is  an  adequate  set-off  against  it,  the  statute  is  not  defeated ;  Swann  v.  Sowell, 
2B.^^.  759;  sed  vide  Boy  dell  v.  Drtimmond,  2  Camp.  161;  Craig  v. 
Cox,  Holt.  381. 

A  ysLTt payment  of  the  demand  will  revive  the  debtor^s  liability  to  •the 
remamder :  see  Dougl.  650.  But,  by  9  O.  4,  c.  14,  s.  3,  it  is  enactad, 
<«that  no  indorsement  or  memorandum  of  any  payment,  written  or  made, 
after  the  time  appointed  for  this  act  to  take  eflfect,  upon  any  promissory 
note,  biH  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of 
statute."  As  *to  payment  of  money  into  court,  see  post,  |[*p48] 
^^  Money,  Payment  of  into  Court. '^ 

In  all  cases  where  the  terms  used  by  the  deft  are  ambiguous,  it  is  a 
question  for  a  jury  to  determine  Whether  they  amount  to  a  sufficient  ac- 
knowledgment :  Lloyd  v.  Maund,  2  T.  R.  760  :  Rucker  v.  Sir  S. 
Bannay,  cited  4  Bast,  604,  n. ;  Frost  v.  Bengough,  1  Bingh.  266. 

Acknowledgment  or  Promise  must  be  in  fVriting.']  By  the  late  im- 
portant act,  9 .6.  4,  c.  14  s.  1,  it -is  enacted,  <<that  in  actions  in  debt  or 
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upon  the  case^  grounded  upon  any  simple  contract,  no  acknowledgment  or 
promise,  by  words  only,  shall  be  deemed  sufficient  evidence  of  a  new, 
or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of 
the  said  enactments,  or  either  of  them,  or  to  deprive  aiMr  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing,  to  be  signed  by  the  party  chargeable  thereby,  and 
tha^  where  there  shall  be  two  or  more  ioint  contractors,  or  executors,  or 
administrators  of  any  contractor,  no  such  joint  contractor,  executor  or  ad- 
ministrator, shall  loose  the  benefit  of  the  said  enactments ;  or  either  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written 
acknowled^ent  or  promise,  made  and  signed  by  any  other  or  others  of 
them,  provided  always  that  nothing  herein  contained  shall  alter  or  take 
away,  or  lessen  the  efiect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever ;  provided  also,  that  in  actions  to  be  commenced 
i^inst  any  two  or  more  of  such  joint  contractors,  or  executors,  or  adminis-. 
trators,  if  it  shall  appear  at  the  trial,  or  otherwise,  that  the  pit,  though, 
barred  by  either  of  the  said  recited  acts,  or  this  act,  as  to  one  or  more  such 
joint  contractors,  or  executors,  or  administrators,  shall  nevertheless  be  en-, 
titled  to  recover  against  any  other  or  others  of  the  deflts.,  by  virtue  of  ft 
new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given^ 
and  costs  allowed,  for  the  pit  as  to  such  deft,  or  defts.,  against  whom  he 
shall  recover,  and  for  the  other  deft,  or  defts.  against  the  pit:"  seethe 
third  section  as  to  indorsements  of  payment.    Before  this  act,  not  only  a 
verbal  promise  to  pay  the  debt,  but  a  mere  acknowledgment,  would  take 
the  case  out  of  the  act,  not  only  against  the  party  making  it,  but  also 
against  his  co-contractor,  2  Saund.  63,  though,  indeed,  such  promise  or 
acknowledgment  would  not  efiect  the  executor  of  a  contractor :  Jltkins  4r 
or4,  V.  Tredgold fy  ors.j  2  B.  ^  C.  23;  and  the  clause  that  <<no  acknow- 
ledgment shall  be  deemed  sufficient  evidence  of  a  new  or  conthiuing  con- 
tract, unless  such  acknowledgment  be  in  writing  and  signed  by  the  party 
chargeable,"  has  a  retrospective  operation,  and  applies  to  a  parol  acknow- 
ledgment made  before  the  provisions  of  the  statute  came  into  efiect,  al- 
.  though  the  acknowledgment  was  made  before  the  passing  of  the  act,  Tow^ 
ler*y.  Chattertony  3  Moo.  fy  P,  619.     The  payment  of  interest  within 
six  years  by  one  of  the  makers  of  a  joint  and  several  promissory  note, 
more  than  six  years  old,  will  take  the  case  out  of  the  statute  of  limitations,  as 
against  the  other  maker  of  the  note  :  and  the  stat  9  Geo.  4.  c.  14.  has  not 
altered  the  law  in  this  respect,  Chippendale  v.  Thurston^  4  C.  ^  P.  98 ; 
and  where  an  administratrix  sued  for  a  debt  due  to  the  intestate,  and  it  ap- 
peared, that  the  debt  accrued  more  than  six  years  before  tl\e  commence- 
ment of  the  action  ;  but  that  within  six  years  the  defendant  and  the  acent 
of  the  administratrix  went  through  the  account  together,  and  stru^  a 
balance,  which  the  deft,  promised  to  pay  as  soon  as  he  could,  it  was  held^ 
that  the  administratrix  was  entitled  to  recover  on  a  count  upon  an  account 
stated  with  her,  and  that  the  objection,  that  there  was  no  promise  or  ac- 
knowledgment in  writing,  was  not  available ;  Smithy  adm*  v.  Forty,  4 

a  fy  p.  126. 

7b  whom  Promise  or  •clcknowledgment  should  be  made^']  It  is  not 
necessary,  to  take  the  case  out  of  the  act,  that  the  acknowledgment  be  made 
to  pit.  himsdf,  or  even  with  a  reference  to  the  particular  suit  An  ac- 
knowledgment to  a  mere  stranger,  or  third  person,  is  sufficient  to  raise  a 
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promise :  Clark  v,  Haugham^  2B.8rC.\M\  Mountstephen  v.  Brook, 
Z  B.  tf  A.  141.  So,  where  deft  said,  with  reference  to  another  action,  I 
muflt  pay  Mr,  Peters  first,  then  I  will  pay  you,  this  was  held  sufficient  in 
an  action  at  the  suit  of  Mr.  Peters ;  Peters  v.  Brown,  4  Esp.  Bep,  46. 
And  therefore  where  A.,  by  a  misrejiresentation,  received  of  B.,  and  several 
other  of  his  tenants,  different  sums  of  money,  and  when  B.  applied  to  him, 
saying  that  he  and  the  other  tenants  hgd,  through  the  misrepresentation, 
paid  more  than  was  due,  and  A.  replied,  that  if  there  was  any  mistake  it 
should  be  rectified,  it  was  held,  that  this  obviated  the  statute,  as  well  to 
the  other  tenants  as  to  A :  2  B.  Sf  C.  149.  The  acknowledgment  how* 
ever,  when  made  to  a  third  person  must  be  sufficiently  connected  with  the 
debt  sought  to  be  recovered  to  satisfy  a  jury  that  it  applies  to  the  par- 
ticular claim  made  by  the  plaintiff,  who  is  bound  to  show  that  it  does,  af- 
firmatively, apply  to  the  particular  debt,  Feam  v.  Lewis,  A  C.  ^  P.  173. 

By  whom  Promise  or  •Acknowledgment  should  be  made.']  It  is  not 
necessary  deft  himself  should  make  the  acknowledgment:. one,  by  an 
authorized  agent,  is  sufficient  to  take  the  case  out  of  the  statute,  B%ist  v. 
Palmer,  4  Esp.  Bep.  145  ;  and,  on  this  principle  it  has  been  held,  that 
where  pit  relied  on  a  new  promise  made  by  the  wife,  who  managed  the 
business,  and  generally  gave  orders  and  paid  for  goods,  tliat  her 
promise  was  ^binding  on  her  husband,  and  would  take  the  case  []^649l 
out  of  the  statute*:  Palethorpv.  Furnish,  2  Esp.  Bep.  511. 
And,  in  an  action  against  husband,  for  goods  supplied  to  his  wife  while  she 
lived  apart,  but  he  occasionally  visited  her,  her  acknowledgment  is  suffi- 
cient, Gregory  v.  Parker,  1  Camp.  394,  Pittam  v.  Foster,  4B.  ^  C. 
248,  3  D.  fy  B.  22  ;  and  if  deft  refers  pit.  to  a  third  person,  he  is  bound 
by  such  third  person,  Williams  v.  Innes,  1  Camp.  364,  366,  n.;  or,  jjer- 
haps,  by  an  admission  made  by  his  counsel  at  the  trial,  in  defL's  hearing  : 
Colledge  v.  Horn,  3  Bing.  119.  An  acknowledgment  by  one  of  several 
joint  debtors  was  formerly  sufficient  to  take  the  case  out  of  the  act ;  but 
now,  by  the  0  G.  4,  c.  14,  as  we  have  seen,  the  promise  or  acknowledge 
ment  by  one  or  more  of  two  joint  contractors,  is  not  sufficient  to  bii\d  the 
rest :  ante,  648.  The  principle  on  which  this  was  decided  is,  as  laid  down 
by  Lord  Mansfield,  Doug.  682,  that  <<  payment  by  one  is  payment  by 
aU,  the  one  acting  virtually  as  agent  for  the  rest ;  and,  in  the  same 
manner,  an  admission  by  one  is  an  admission  by  all,  and  the  law  raises 
the  promise  to  pay  when  the  debt  is  admitted  to  be  due:''  see,  also,  Per^ 
ham  V.  Baynal,  2  Bing.  309.  Therefore,  an  acknowledgment  by  one 
of  several  makers  of  a  joint  and  several  promissory  note,  has  been  holdea 
to  be  sufficient  to  take  it  out  of  the  statute,  as  to  the  others,  and  may  be 
given  in  evidence  in  a  separate  action,  ib.;  and  that,  too,<Kvhere  the  other 
was  only  a  surety,  2  Bing.  306;  so  an  admission  after  dissolution  of  part- 
nership: 1  Taunt.  104.  But  an  acknowledgment  by  one  of  several  joint 
contractors  must  be  explicit  and  positive,  to  have  the  effect  of  binding  the 
otha*s;  and  it  is  not  sufficient  to  show  a  general  payment  by  a  joint  maker 
of  the  note  to  the  payee  within  the  six  years,  so  as  to  throw  it  on  the  deft, 
to  prove  that  it  was  not  made  on  the  note:  Holme  v.  Green,  1  Stark.  488. 
And  so,  where  one  of  the  joint  and  several  makers  became  a  bankrupt,  it 
was  held  that  the  payment  of  the  last  dividend  within  six  years  was  a  suffi- 
cient acknowledgment  as  to  the  other  joint  makers :  2  H.  BL  340.  The 
propriety  of  this  case  was  doubted  by  Ld.  Ellenb^  and  Baily,  J.,  in  Bran- 
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dram  v.  Wharton,  1  B.  fy  Jl.  468,  on  the  ground  that  the  acknowledg- 
ment, besides  being  a  constructive  one,  was  made  by  the  assignee,  who  never 
could  be  called  upon  for  contribution  also:  *dtkina  v.  Tredgoldy  2  B.  fy  C. 
27.  And  80,  in  an  action  against  A.,  on  the  joint  and  several  note  of  him- 
self and  B.,  it  was  holden,  that  a  letter  written  by  A.  to  B.,  desiring  him  to 
settle  the  money,  took  it  out  of  the  staXute^.HaUiday  v.  iVard,  3  Camp. 
32,  and  that  the  court  would  not  gQ  beyond  that  case;  therefore,  where  one 
of  two  joint  drawers  of  a  bill  became  bankrupt,  and,  under  his  commission^ 
the  indorsees  prove  a  debt  (beyond  the  amount  of  the  bill)  for  goods  sold, 
and  they  exhibited  the  bill  as  a  security  which  they  held  for  their  debt,  in 
an  action  by  them  against  the  solvent  partner,  it  was  held  that  the  statute 
was  a  good  defence,  although  the  dividend  had  been  paid  by  the  assignees 
of  the  bankrupt  partner  within  six  years :  ib.  After  the  death  of  one  of 
several  joint,  or  joint  and  several  contractors,  his  executors  cannot  be  pre- 
judiced, or  rendered  liable  after  the  lapse  of  six  years,  by  any  admission  or 
partial  payment  by  the  surviving  contractors:  2  B,  fy  C,  23\  S  D.  4r  B. 
200,  a.  c. 


LITERARY  PROPERTY. 
See  "CoPTRiOHT." 


LODGINGS. 
See  "Board  and  LoDoiwa,"  anttj  319,  and  ante^  465. 
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PLEADncas,  &c.,  AS  TO.]  For  a  cause  of  action  arising  to  a  lunatic,  the 
action  should  be  brought  in  his  name,  and  not  in  that  of  his  committee:  2 
Sid,  1245.  The  deft,  may  give  lunacy  in  evidence  under  the  general  issue, 
%  Sir.  1104;  even  on  a  specialty,  where  non  est  factum  is  pleaded,  3 
Camp.  126,  2  Bl.  C.  291.  He  is,  however,  at  liberty  to  plead  it  specially: 
1  Chit.  PL  420.  Though  an  idiot  should  appear  in  person,  yet  a  lunatic, 
or  one  who  becomes  rum  eompoa  mentis^  must  appear  by  guardian,  if  he 
be  within  age,  and  by  attorney,  if  he  is  of  full  age:  4  Co.  124;  1  Chit.  PL 
469. 

Effect  of.]  Though  a  lunatic  is  not  punishable  criminally,  he  is  liable 
to  a  civil  action  for  any  tort  he  may  commit:  Hob.  134^  It  would  seem, 
where  a  lunatic  is  under  actual  restraint,  or  is  sued  on  the  mere  ground  of 
the  contract  itself,  that  his  lunacy  may  be  given  in  evidence  to  defeat  Uie 
action,  as  he  would  not  be  considered  as  bound  by  contracts  in  the  ordinary 
meaning  of  the  term,  2C.  fy  P.  179 ;  but,  iti  an  action  on  an  executed  con- 
tract for  necessaries,  where  the  lunatic  has  been  at  large  in  the  worid,  and 
has  been  supplied  with  necessaries,  &c.,  suitable  to  his  rank,  and  no  impo- 
sition practised,  and  has  been  in  the  habit  of  conducting  his  ordinary  afl^ir^, 
his  lunacy  is  bo  defence,  even  though  an  inquisition  of  lunacy  fiave  found 
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that  he  was  non  compos  at  the  time :  Baxter  v.  Lord  Porismouthy  5  B. 
^  C.  172. 

Pboof  07  AS  TO.]  The  lunacy  and  restraint  may  be  proved  by  medical 
attendants,  or  other  persons  of  competent  knowledge,  who  are  acquainted 
with  the  lunatic,  or  by  proving  the  inquisition,  as  in  the  case  of  inquisitions 
post  mortemj  and  which  may  be  rebtitted  by  contrary  evidence:  2  Mk. 
412;  ante^  ^^ Inquisition.^^  It  will  be  necessary,  when  the  party  is  at 
large,  to  show  that  some  advantage  was  taken,  or  that  the  action  is  brought 
for  recovery  for  what  was  unsuitable  to  deft.'s  rank  in  life :  ib.  Where  a 
party  was  sane  at  the  time  the  contract  was  made,  evidence  of  previous  or 
subsequent  insanity  is  immaterial :  however,  if  Uie  case  were  doubtful,  it 
would  be  sufficient  to  create  a  suspicion  of  insanity  at  the  time  the  agreement 
was  entered  into:  1  Dowy  177.  It  should  be  shown  that  the  party  is  turn 
compos;  for,  if  he  be  merely  proved  to  be  of  weak  intellect,  it  will  be  insu&> 
ficient:  3  P.  W.  129. 

A  lunatic  may  be  admitted  to  give  evidence  during  a  lucid  interval:  Bat. 
Jib.  Ev.  A. 


MAGISTRATES. 
See  «^  Justice  oi"  Peace.*' 


•MALICIOUS  ARREST  AND  PROSECUTION.    [♦651] 

Form  of  Remedy  fob,  651. 

FoBM  OF  Pleadings. — In  Action  for  Malicio$is  Arrest,  651  to  653, — In 
Action  for  Malicious  Prosecution,  653  to  655. 

Precedents,  655. 

Evidence  in  Action  fob  Malicious  Arrest. — Issuing  of  Writ,  and 
other  Proceedings,  657. — Arrest,  or  giving  Bail,  ib. — Ter^ 
mination  of  former  Suit,  658. — Damages,  ib. — Competency 
qf  WUnesses,  660. 

EviDSNCE  IN  Action  for  Malicious  Prosecution. — Inducement,  661. 
— The  Proceedings  taken  against  Plaintiff,  ib.—The  Ttr* 
mination  of  the  Charge,  662. — The  Defendants  being  Pro» 
secutor,  ib. — Malice,  ib. — fVdnt  of  Probable  Cause,  663, — 
Damages,  ib. 


Form  of  Remedy. 

Whenevi^r  an  injury  to  a  person  or  his  property  is  occasioned  by  a  regu- 
lar process  of  a  court  of  competent  jurisdiction,  maliciously  adopted,  the 
remedy  is  by  an  action  on  the  case,  and  trespass  does  not  lie:  3  7!  i?.  185; 
1  ib.  535;  3  Esp.  Rep.  135 j  11  East,  397;  1  Camp.  295;  3  Chit.  Rep. 
304;  \  D.  8r  R,  97.  But  trespass  may  be  supported  where  the  court  has 
no  jurisdiction,  and  case  is  a  concurrent  remedy  therewith,  if  the  proceed- 
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ings  be  also  malicious  and  unfounded:  2  Wih.  309.  If,  however,  Uti^ pro- 
ceedings were  irregular,  the  remedy  should  be  in  trespass:  2  T.  R.  225; 
and  see  ante,  613,  as  to  actions  against  justices.  Where  a  party  is  arrested 
without  a  sufficient  probable  cause  of  action,  either  because  no  debt  is  due, 
or  that  he  is  held  to  bail  for  too  large  a  sum,  as  for  the  penalty  of  a  bond. 
1  Saund.  58,  a.,  or  because  he  is  detained  in  custody  after  a  sufficient  ten- 
der of  debt  and  costs,  &c.,  5  7!  R.  185,  2  Wtls.  305,  4  B.  ^  C.  26,  6  D. 
fy  R.  129,  or  because  the  pit  in  an  action  adopts  an  irregular  proceeding,  as 
issuing  a  second  jS. /a.  pending  the  first.  Hob.  205,  266, 1  Brownl.  12,  his 
remedy  is  by  an  action  on  the  case;  but,  where  there  was  sufficient  cause 
to  warrant  the  exercise  of  a  legal  remedy,  though  the  person  be  actuated  by 
motives  of  personal  malice,  no  action  lies  against  him:  1  Salk.  14.  There- 
fore, it  has  been  decided,  that  an  action  on  the  case  to  recover  damages 
against  the  lessor  of  the  pit,  in  a  vexatious  ejectment^  is  not  maintainable : 
1  A  fy  P.  205. 

Form  of  Pleadings. 

In  Action  for  Maliciotjs  Arhbst.]  The  venue  is  transitory.  It  is  not 
necessary  to  commence  the  declaration  by  stating  the  law  that  a  deft,  cannot 
be  arrested  for  a  debt  under  £20.  It  must  be  stated  that  deft,  had  no  rea- 
sonable or  probable  cause  whatever  for  the  arrest:  1  7!  R.  544;  2  ib.  231. 
In  1  Salk.  15,  it  is  said  the  pit  should  allege  how  much  is  due;  sed  qwere: 
ait  all  events,  the  present  form  of  declaring  is  not  so.  It  has  been  considered 
sufficient,  in  an  action  for  a  malicious  arrest  for  too  much,  where  there  was  a 
set-off,  to  aver  that  the  deft.,  <<  not  having  any  reasonable  or  probable  cause 
of  action  whatsoever  against  the  pit,  to  the  amount  of  the  money  for  which 
deft,  arrested  pit :''  J^ustin  v  Debnam,  S  B.  ^  C.  4  D.  fy  R.  653,  s.  c 
Qtiasre,  whether,  in  such  action,  the  declaration  ought  not  to  aver 
r^6523  ^^  scienter  of  t]|e  set-off,  or  Hiat  the  deft;,  had  not  'cause  of  ac- 
tion to  the  amount  for  which  he  could  arrest:  see  2  fFtls.  302. 
Sometimes  the  form  is  to  aver,  that  the  deft,  had  no  cause  of  action  to  the 
amount  of  £20,  or  upwards;  but,  when  there  was  a  debt  to  that  amount,  and 
the  arrest  has  been  for  too  much,  this  would  not  be  so  correct  as  the  other 
form:  1  Camp.  295. 

The  deft's  malicious  motive  to  injure  and  oppress  must  be  expressly 
stated;  and  it  is  nbt  enough  to  say,  that  the  defL  brought  an  action  against 
the  pit  ex  militia  and  sine  causa,  per  quod  he  put  the  pit  to  ereat 
charges,  2  Wtls.  30-5,  1  ib.  233,  but  falsely,  wronrfuUy,  &c.,  have  been 
holden  to  be  sufficient  allegations  to  support  proof  of  a  malicious  intent  in 
the  deft. :  1  Saund.  242,  a.  n.  2.  As  to  what  constitutes  malice  and  want 
of  probable  cause,  and  when  it  is  a  mixed  question  of  fact  and  law,  see  post. 

The  court  out  of  which  the  process  was  issued  should  be  correctly  de- 
scribed: see  RexY.  Leonard,  I  Str.  302;  3  M^S.  166;  3  Taunt.  271; 
ante,  188.  In  an  action  for  a  malicious  arrest  on  a  plaint  but  of  the  Sher- 
iffii'  Court  in  London,  it  is  sufficient  to  say,  ^  at  the  Sherifi^s  Court  in  Lon- 
don, before  J.  A.,  one  of  the  sheriffii',''  &c  So,  the  Court  of  Assize  may  be 
stated  to  be  held  either  before  the  judges  of  assize,  or  before  the  one  who, 
in  fact,  sat  at  the  time:  14  Bast,  216;  Rex  v.  Alford,  cited,  ib. ;  218,  n. 
\z.  But,  where  it  was  alleged  that  the  trial  and  acquittal  took  place  <<  in 
the  court  of  our  lord  the  king,  before  the  king  himself,''  and  the  proof  was 
of  a  trid  at  nisipriu^,  and  acquittal  in  banc^  the  variance  was  held  fatal: 
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11  East,  508;  Woodford  v.  Jishlet/y  2  Camp.  193.  In  2  Wils.  302,  it 
was  held  neceasaiy  to  aver  in  the  declaration  that  the  defl.  knew  of  the 
want  of  jurisdiction,  the  court  having  no  jurisdiction. 

The  issuing  of  the  writ  must  be  stated.  The  day  laid  to  this  fact  should 
be  either  the  day  of  the  teste  of  the  writ,  or  the  day  it  was  actually  sued 
out  When  the  writ  is  stated  to  be  sued  out  in  vacation,  it  should  be  laid 
under  a  videlicety  or  it  will  be  demurrable,  5  Burr.  2586,  Mkinson  v. 
Jlndersonj  cited  in  note  (6,)  3  T.  R.  184;  but,  if  the  day  be  laid  under  a 
videlicet i  although  it  be  a  day  in  vacation,  and  it  be  alleged  that  the  court 
was  then  held,  it  has  been  decided  in  C.  P.,  on  special  demurrer,  that  the 
day  may  be  rejected  as  surplusage,  Luckett  v.  Plummer^  2  B.  fy  S.  659^ 
and,  if  it  be  not  alleged  that  the  court  was  then  held,  a  writ  may  be  stated 
in  pleading  to  have  issued  in  vacation:  15  East^  378;  Harrington  v.  7by« 
for,  1  Saund.  300,  d.  n.  (1.)  The  writ  itself  should  be  correctly 'stated, 
ot  a  variance  would  be  fatal:  1  H.  Bl  49;  1  T.  R.  238.  It  is  usual  to  set 
out  the  writ  fully,  but  it  does  not  appear  to  be  necessary:  1  T.  R.  239. 
Where  the  introduction  of  a  letter  or  word  renders  the  meaning  nonsensical, 
it  may  be  rejected  as  surplusage,  td.,  Camp.  229;  and  even  tSe  addition  of 
a  name,  as,  where  the  declaration  stated  a  latitat  against  Donner  and  J.  Doe, 
with  an  ae-^tiamy  and  the  writ  produced  was  against  Donner  and  two 
others,  and  not  against  Doe,  it  was  held  not  to  be  a  material  variance.  Hen' 
drayY.  Spencer,  cited  in  I  T.  R.  238,  n.  (a);  nor  would  the  misdescrip- 
tion of  a  person  be  a  fatal  variance,  no  ambiguity  being  thereby  created ;  and,  * 
where  the  record  described  a  person  as  "  Samuel  Glover,  the  younger,'*  but 
the  declaration  styled  him  "  Samuel  Glover,"  Ld.  Ellenb,  overruled  the 
objection,  and  said,  that  had  there  been  a  wrong  description,  or  two  persons 
of  the  same  name,  <<  some  ambiguity  would  have  arisen  from  the  omission, 
and  the  objection  might  have  been  fatal:"  1  Camp.  15.  But  it  has  been 
held,  that  the  misspelling  a  name  was  fatal,  though  of  similar  sound;  and 
Ld,  Kenyon  observed,  <^In  case  of  pleas  of  abatement,  it  is  su£Scient  that 
the  sound  is  the  same;  but  here  it  is  a  matter  of  written  evidence.  A  writ 
stated  and  set  out,  and  not  cbrrespondine  with  that  produced  in  evidence,  I 
think,  is  bad:"  Brown  v.  Jacobs,  2  JEsp.  Rep.  726;  2  Camp.  270.  A 
writ,  directed  generally  to  the  Sheriff  of  Middlesex,  may  be  described  as  di- 
rected to  the  individual  by  name  who  was,  in  fact,  sheriff  of  the  county  at 
the  time:  2  Camp.  525.  See,  further,  as  to  what  a  variance  in  stating  the 
writ,  cnite,  188. 

•The  indorsement  on  the  writ  for  bail  is  usually  stated.  This  ["♦eSST 
should  be  according  to  the  fact.  Where  the  declaration,  for  ^false 
return  on  a^.  fa.,  in  setting  out  the  writ,  stated  the  indorsement  to  levy 
the  sum,  together  with  the  sherifis'  poundage,  o£Scers'  fees,  and  other  legal 
charges  and  incidental  expenses  attending  the  same,  and  the  writ,  when 
produced,  is  to  levy  the  sum,  together  with  the  sheriffs'  poundage,  officers^ 
et  csetercty  it  was  held  fatal,  5  Esp.  Rep.  133 ;  but,  where  the  indorsement 
was  stated  to  be  for  £2A,  and  the  writ  produced  was  £24  and  upwards,  it 
f  was  held  sufficient,  see  2  Chit.  PI.  447,  b.  In  Oadd  v.  Bennett y  5  Pries, 
540,  4,  it  was  held,  that  stating  the  ac^etiam  clause  of  the  writ  as  sued  out 
for  £50  (instead  of  £S0^  according  to  the  fact,)  and  an  indorsement  for 
£15t  the  warrant  being  for  iB30,  is  a  material  variance.  The  date  of  the  in- 
dorsetnent  should  be  atated  on  the  day  on  which  the  writ  is  stated  to  have 
issued,  adopting  the  same  venue.  See  further,  aa  to  the  mode  of  stating  the 
indorsement,  and  what  a  variance,  ante,  189. 
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The  arrest  must  be  stated,  and  that  it  was  eflected  maliciously  ;  or,  if 
there  was  no  actual  arrest  of  pit's  body,  but  pit.  found  bail,  that  fact  should 
be  stated  accordingly.  The  time  during  which  deft  remained  in  custody 
should  be  stated,  but  the  precise  time  is  immaterial :  1  Stark.  48. 

The  det^pnination  of  theformen  suit  must  be  alleged,  and  that  it  was 
&^////y«determined  in  his  favour ;  and  the  averment  must  be  proved  pre- 
cisely as  stated  :  Co.  J?.  193  ;  2  7".  R.  225.  It  seems  that  a  general  alle- 
gation of  discontinuance  is  sufficient,  without  stating  in  what  manner  :  5 
jPricty  545.  In  Morg.  Prec.  404-5,  the  allegation  of  discontinuance  is 
thus :  "that  the  plaint  was  duly  ended  and  determined  ;"  and,  in  the  pre- 
cedent in  3  Ld.  Jxaym,  Rep,  300,  "  that  the  said  suit  of  the  said  W.  M. 
is  now  whctiy  ended  and  determined  ;•'  and  see,  post,  Willes,  517 ;  1 
Camp.  295  ;  see,  also,  1  Esp.  Rep.  80.  When  a  rule  to  discontinue  the 
action  en  payment  of  costs  has  been  obtained  by  the  pit,  but  the  costs  not 
paid  till  a  subsequent  period,  the  court  held  that  the  judgment  of  discontin- 
uance, when  entered,  related  back  to  the  day  when  the  rule  to  discontinue 
was  taken  out,  and  the  action  was  to  be  considered  discontinued  from  that 
time  :  1  ^.  4-  C.  649  ;  2  2>.  ^  R:  363.  It  is  usual  to  state  that  the  deft, 
and  his  pledges  to  prosecute,  were  held  in  mercy,  &c.  ;  but,  being  useless,  it 
is  as  well  omitted,  as  it  is  of  no  consequence  whether  or  not  they  were 
amerced,  if  they  took  nothing  by  their  writ ;  and  a  variance  in  the  statement 
is  immaterial  :  13  East,  547  ;  2  Archb.  P.  248.  It  is  usual  to  refer  to  the 
proceedings,  as  remaining  of  record  \  but  this  does  not  seem  necessary,  and 
had  better  be  omitted  :  see  2  Chit.  PL  605,  n.  d.  Under  such  an  aver- 
ment the  record  must  be  produced  :  5  Price,  SAO  ;  post. 

The  special  damages,  if  any,  resulting  from  the  arrest,  &c.,  should  be 
stated ;  otherwise  the  pit  will  be  precluded  from  going  into  evidence  of 
them  :  Pea.  Rep.  46,  Q2  ;  see  ante,  520,  n.  {a.)  Under  assault  and  bat- 
tery, where  Ihe  declaration  stated  that  pit.  was  detained  till  he  gave  bail  to 
the  sheriff,  and  it  appeared  that  he  had  only  paid  the  debt,  and  J610  for 
costs,  under  the  statute,  Ld.  Eilenb.  said,  <<  Certainly  the  pit  cannot  re- 
cover any  damages  for  being  held  to  bail,  or  being  compelled  to  pay  the  debt 
and  costs,  &c. ;  but  he  may,  nevertheless,  support  the  action  pro  tanto  ;  and, 
if  the  arrest  was  malicious,  and  without  probable  cause,  I  think  he  will  be 
entitled  to  a  verdict :''  4  Camp.  214.  Pit  cannot  recover  damages  for 
imprisonment  after  gaol  delivery,  as  remaining  was  his  own  fault ;  Bro. 
Damages,  pi.  115  ;  Sayer,  do.  87.  See,  post,  "  Trespass*^ :  evidence 
under  alia  enormia.  The  pit  is  entitled  to  recover  the  taxed  costs  only, 
and  not  extra  costs  :  4  Taunt.  7  ;  1  Camp.  151-2  ;  9  East,  361  :  R.  4r 
M.  419. 

In  Jlction  for  a  Malicious  Prosecution.]  The  venue  is  transitory. 

The  declaration  usually  commences,  as  in  slander,  with  an  inducement  of 

the  pit's  general  good  character;  but  this  is  not  material  or  traversable  : 

Sty,   118.      If  the  proceedings  were  not  prejudicial  to  the 

[654*]  *plt'8  character,  it  had  better  be  omitted  :  Gilb.  Ca.  L.  8f  B. 

185  ;  12  Mod.  208. 

In  an  action  for  maliciously  issuing  a  commission  of  bankruptcy,  it  is  not 
necessary  to  aver  that  the  pit  had  not  committed  an  act  of  bankruptcy  :  2 
Wils.  145-7.  The  four  circumstances  necessary  to  support  this  action 
should  be  stated  :  viz.  the  falsehood  in  the  original  charge  ;  the  want  of 
probable  cause  for  instituting  it ',  the  malice  of  the  deft,  and  the  damage  to 
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pit,  either  by  imprisonment,  or  expense  to  him,  or  to  his  reputation  :  Oilb. 
Ca.  L.  4"  E.  185,  202.  As  to  the  allegation  of  want  of  probable  cause  and 
malicei  see  anU^  652. 

The  deft's proceedings  in  the  transaction  should  be  stated.  A  variance 
would  sometimes  be  fatal.  Thus,  in  stating  that  deft,  went  before  a  magis- 
trate, misnaming  such  magistrate  would  be  fatal;  and  a  variance  in  the  des- 
cription of  the  justice's  deputy  would  be  fatal:  see  2  B.  4*  •^-  756;  3  D.  ^ 
J?.  234;  1  ib.  266.  It  has  been  said,  that  pit.  should  allege  that  the  former 
proceeding  was  instituted  against  pit  before  a  justice,  or  a  court  of  compe- 
tent jurisdiction;  but  this  seems  now  immaterial:  2  Wils.  302;  Com,  D. 
Jlction  on  Case  for  Conspiracy ^  4  T,  R.  247;  1  Salk,  15;  2  Chit.  PI 
608,  n.  a.  An  action  may  be  supported  for  the  malicious  prosecution  of  a 
bad  indictment:  t6.,  6  M.  ^  S,  29,  The  proceedings  should  be  stated  to 
correspond  with  the  record  of  acquittal,  a  copy  of  which  should  be  produced 
at  the  trial,*-if  the  prosecution  were  for  a  felony,  but  not  where  it  was  for  a 
misdemeanor:  1  W.  BL  R,  365;  1  71  R.  518.  In  stating  an  indictment 
preferred  against  pit,  the  statement  should  accord  with  the  caption  or  style 
of  the  particular  sessions,  as  appears  on  the  record  of  acquittal.  In  2  W, 
BL  R.  1050,  a  declaration  for  maliciously  indicting  at  the  general  quarter 
sessions,  instead  of  the  general  sessions,  was  held  su£Scient,  because  the 
indictment  was  cognizable  at  both  sessions:  3  D,fy  R.  226;  4  B.fy  •3.  435. 
The  justices'  names  need  not  be  stated :  as  to  how  to  describe  the  justices, 
see  \  D.  ^  R.  166;  and,  as  to  what  are  variances,  Cro.  J.y  32 y  Jtelv.  46, 
9  East,  157.  An  allegation  that  the  justices  were  appointed  such  by  letters 
patent  is  unnecessary,  fVilles,  689;  2  R.  C,  P.  158.  It  is  not  necessary 
to  state  the  court  or  justices  had  jurisdiction,  ante,  652;  but  it  should  ap- 
pear that  the  court  had  authority  to  determine  the  charge :  2  Chit.  PI. 
612,  b.  In  an  action  for  maliciously  issuing  a  commission  of  bankruptcy, 
it  must  not  be  stated  that  the  commission  issued  out  of  the  Court  of  Chan- 
cery: 3  Camp.  58;  1  Taunt.  71.  Where  an  indictment  was  preferred, 
and  thrown  out,  it  should  be  described  as  a  <<  bill,"  and  not  as  an  indict- 
ment: 1  Salk.  376;  Com.  D.  tit.  Indictment,  B, 

The  charge  instituted  against  pit.  should  bd  stated  according  to  the  fact; 
where  the  charge  was  laid  before  a  magistrate,  the  statement  of  it  is  to  be 
taken  from  the  magistrate's  warrant,  or  from  the  examination  of  the  deft,  on 
oath,  when  a  sight  of  them  can  be  obtained.  A  count  stating  that  the  deft 
had  maliciously  indicted  the  pit  for  wilful  and  corrupt  perjury,  is  good  after 
verdict,  although  the  count  did  not  set  forth  any  indictment:  5  B.fy  Ji. 
634;  I  D.  ^  R.  266f  s.  c.  An  averment  generally,  that  deft  charged  pit 
with  an  offence  punishable  by  law,  has  been  held  good:  2  B.  fyC.  283 j 
3  D.  ir  R.  S\9\  6  M.  Sr  S.  29.  If  the  facts  be  stated  specially,  they  must 
be  proved  accordingly.  Where  the  substance  only  of  the  charge  contained 
in  a  judgment  or  information  before  a  magistrate  is  alleged,  it  seems  that  a 
variance  will  not  be  material,  unless  the  charge  itself  be  different  Where 
the  declaration  professed  to  set  out  the  substance  of  the  indictment,  and  in 
specifying  the  goods,  and  their  value,  used  the  words  valoris  for  valentias, 
it  was  held,  the  variance  was  immaterial:  6  Mod.  216.  Where  the  decla- 
ration alleged,  that  the  deft  charged  the  pit  before  a  justice  with  assaulting 
and  beating  him,  and  the  charge  was  in  fact  for  assaulting  and  striking,  it 
was  held  that,  as  the  declaration  did  not  profess  to  describe  the 
warrant,  and  had  stated  the  *charge  correctly  in  substance,  the  [^665]| 
variance  was  not  material:  Bt/ne  v.  Moore,  I  Taunt.  589.  So, 
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where  the  declaration  for  a  malicious  arrenf^ted  the  warrant  to  be  to  arrest 
the  pit  for  an  assault  with  intent  to  rob  A.  (the  informant,}  and  the  word^ 
of  the  warrant  were,  with  intent  to  rob,  as  he  verily  believes:  2  Stark.  Ev. 
909.  And,  where  it  was  alleged  in  the  declaration,  that  the  deft  charged 
the  pit  with  felony  before  a  magistrate,  it  was  held  that  the  averment  wa« 
supported  by  proof  of  a  charge  made,  stating  the  suspicion  of  th^  deft : 
JDavifi^.  Noakf  1  Siark.  377.  Evidence  that  the  deft,  upon  his  applica- 
tion ^o  a  magistrate,  stated  facts  which  showed  the  pit  to  have  been  guilty 
of  nothing  lAore  than  a  tortious  conversion  of  the  deft's  goods,  upon  which 
the  magistrate  issued  «  warrant  to  apprehend  the  pit  on  suspicion  of  felony, 
will  not  support  jan  averment  that  Uie  deft  imposed  the  charge  of  felony 
upon  him:  Leigh  v.  Webb,  3  Esp.  Sep.  166.  An  averment  setting  out 
the  indictment,  as  that  pit  <<  then  and  there  did  make  an  assault,^'  wheo 
the  indictment  really  said,  <Mid  then  and  there  make  an  assault,''  is  sqp- 

Sorted  in  evidence  by  such  indictment:  1  C.Sp  P.  137.  K  th&pit,  in  his 
eclaration,  set  forth  the  indictment,  which  contains  several  charges^  it  is 
sufficient  to  prove  that  some  of  them  were  maliciously  preferred,  dtbough 
there  were  good  grounds  for  the  rest :  Reed  v.  TaytoTj  4  Taunt*  616; 
9  Stark.  Ev.  910.  A  general  count,  stating  the  proceedings  very  gene- 
rally, should  be  adopted:  see  5  ^.  4*  vf.  634;  1  2).  4*  B.  97,  266. 

It  must  be  stated  that  the  prosecutioa  came  to  a  legal  end  before  action 
brought,  but  the  omission  will  be  cured  by  verdict:  see  ante,  Str.  114; 
Com.  jp.  Miction  on  Case  for  Conspiracy,  c.  S.  It  is  not,  however,  ne- 
cessary, that  the  pit.  should  have  been  formally  acquitted  of  the  charge: 
3  Esp.  Sep.  165;  2  Chit.  PL  610,  n.  a.  An  averment  that  the  pit  was 
<<  released  and  discharged  from  the  said  imprisonment,"  would  ^t  suffice; 
and,  if  there  has  been  a  i*egular  acquittal,  it  may  as  well  be  stated:  2  T.  S. 
231.  It  suffices  to  state  deft  was  acquitted  by  a  jury,  Willes,  ^17, 11  East, 
5,  1,  3,  4;  or  acquitted  generally:  Yelv.  161.  In  stating  a  trial  and  acquit- 
tal, the  statement  should  correspond  with  the  record  of  acquittal;  a  varianee 
would  be  fetal:  see 4  T.  R.  560,  590:  Willes,  517;  9  East,  157;  ante, 
653,  post.  If  it  be  stated  that  the  acquittal  was  ^<  in  the  court  of  our  lord 
the  king^  before  the  king  himself,"  when  it  was  at  TlUm  Prius,  the  vaiiance 
would  be  fatal:  11  East,  50S;  2  Camp.  193.  The  day  slated  of  the  acquit- 
tal is  immaterial:  see  9  East,  157.  It  does  not  seem  necessary  to  aver,  in 
an  action  for  maliciously  issuing  a  commission  of  bankruptcy,  that  the  same 
was  superseded:  2  Wils.  383,  Eden,  sed  vide  7  Taunt.  390. 

The  damages  sustained  by  pit  should  agree  with  the  feet;  see  ante, 
653i  All  damages  not  necessarily  inoidenUl  to  the  premises  shoukl  be 
stated. 

PxEA.]  In  both  actions,  the  g^eral  issue  not  guilty  will  suffice;  see  a 
special  plea,  stating  the  bankruptcy,  &.C.,  in  an  action  for  malicipusly  issuing 
out  a  commission  of  bankruptcy,  2B.^C.  90a 


'  Precedents. 


Bbc  Uipl  whflVMB  tlM  wd  de£t,hMretolbn,  to  wit,  on,  Sbo.  (fetite  of  wrd,)  ■!»  Ae.,  (veiwe,)  n 
then  haTing  anyreoaoaoUe  «r  frobakU  amte  of  Mtioii  wba^poerec  afiuiut  tlw  Mid  pit^  ' 
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Um  tmoiiDl  of  Umb  ram  of  looiiey  for  whloh  the  nid  deft  xnaHciously  caused  the  Mid  pit  to  be 
UTflftod,  u  hereinaAer  mentianc^  bat  wrongiully  and  unjaatly  continuin|r  and  intepding  to  im^ 
priaoDf  vex,  bann,oppreM,  and  injure,  the  said  pit,  fidaelj  and  maliciously  caused  and  procured 
to  be  sued  and  prosecuted,  out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself 
(the  said  court  then  liad  still  being  holden  at  Westminster,  in  the  county  of  Middle^ 
sex,)  a  certain  writ  of  our  said  lord  the  king,  called  a  latitat  i}fa  biU  of  Middlaex  *or  F  ^  6  5  61 
a  capiat  in  C,  P^  or  opedal  capias  hy  origiiudj  deaeribe  it,  as  ante^)  at  the  suit 


should  be  Ibund  in  his  lailiwid[,  and  him  safely  keep,  so  that  he  might  hav«  his.J>ody  before  our 

said  lord  the  klnf  ,  at  Westminster,  on -— ,  to  answer  the  said  deft  of  a  plea  of  trespass,  and 

also  to  a  hill  of  ua  said  deft  against  the  said  pit  for  £ — ,  upon  promises,  according  to  the  cus- 
tom of  the  said  court  of  our  said  lord  the  king,  before  the  king  himself^  to  ke  exhibited,  and  that 
the  said  sheriflT  should  then  haye  there  that  writ  And  the  said  deft,  contriving  and  intending, 
as  afiveoaid,  afterwards,  and  before  the  arrest  herelnafler  mentioned,  to  wit,  on  the  day  and  year 
first  aforesaid,  at,  Ac.  (venue J  aforesaid,  fUsely  and  maliciously,  and  without  having  any  reiu 
sonable  or  probable  cause  of  action  whatsoever  against  the  said  pit,  to  the  amount  of  jCSO,  or 
jiprnds,  caused  and  procured  the  said  writ  to  be,  and  the  same  th<m  and  there  was,  marked  and 
indorsed  fbr  bail  for  jCS3  ;  and  the  said  writ,  being  so  marked  and  indorsed  for  bail,  as  aforesaid, 
the  said  dsft^  afterwards,  and  before  the  said  return  thereof  to  wit,  on,  Ac  (day  of  arre$tor  abmU 
K,)  at,  Ae.  (vtmic,)  aforesaid,  contriving  and  intenduig,  aa  aforesaid,  and  without  having  any 
reasonable  or  probable  cause  of  action  whatsoever  against  the  said  pit,  to  the  amount  of  X^,  ox 
upwards,  ftlscSy  and  maliciously  caused  the  said  pit  to  be  arrested  by  his  bodv,  under  and  by 
virtue  of  the  said  writ,  and  to  be  thereunto  imprisoned,  and  kept,  and  detained  in  prison  for  a 

long  spaee  of  time,  to  wit,  for  the  space  of hours  then  next  fbUowing  (if  no  baU  were 

fmmd^  omii  ^  foUemng  averment  a$  toU,  4nd^  at  all  svcnte,  let  it  agree  toitk  tke  facte,)  and 
until  he,  the  said  pit.,  in  order  to  procove  his  release  and  discharge  from  the  said  -imprisonment, 
was  foroed  and  obliged  to,  and  did  then  and  there  procure  certain  persons,  to  wit,  E.  F.  and  6,  H.,  to 
beeoan  bail  and  pledge  for  the  appearance  of  him,  the  said  pit,  m  the  said  court  of  far  said  ford 
the  king  before  the  kmg  himself,  at  the  return  of  the  said  writ,,  to  answer  the  said  deft,  accord- 
iug  to  the  exigency  of  the  writ:  and,  upon  that  OQoasion,  he,  the  said  pit,  and  the  said  B.  F.  and 
6.  H.,  were  fwced  and  obliged  to,  and  did  then  and  there,  enter  into  a  certain  bond  or  obligation 
for  the  purport  afllresaid ;  whereas,  in  truth  and  fact,  he,  the  said  deft,  at  the  time  of  suing  forth 
the  said  writ,  and  of  the  said  arrest  and  hnprisonment,  had  not  any  reasonable  or  probable  cause 
of  action  A^hut  the  said  pit,  to  the  amount  of  the  said  sum  of*^  money  for  which  he,  the  said 
deft,  so  maliciously  caused  the  said  pit  to  be  arrested  and  held  to  bail,  as  aforesaid,  or  whereby  or 
for  which  he,  the  said  pit,  by  the  law  nf  this  realm,  or  by  the  practice  of  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  could  or  ought  to  have  been  arrested  or  holden  to  bail, 
as  aforesaid.    And  the  said  pit  mrther  saith,  that  such  proceeding  were  thereupon  had  on  the 

said  suit,  that,  afterwards,  to  wit,  in term  then  next  following,  the  said  deft  did  not  pro- 

•eeote  his  said  writ  (or  hilt)  with  efitfbt,  but  voluntarily  permitted  the  said  suit  to  be  disoontiiraed 
forwent  of  prosecution  thereof,  and  the  said  action  was  and  is,  by  means  of  the  premises,  and 
aoooidittg  to  the  oourse^tnd  practiee  of  the  said  court,  wholly  ended,  determined,  and  discharged. 
Ey  means  of  which  said  several  premises,  he  the  said  pit,  whilst  he  was  so  imprisoned,  as  afora* 
said,  not  only  suffered  great  pain  of  body  and  mind,  and  was  greatly  exposed  and  injured  in  hia 
credit  and  circumstances,  and  was  hindered  and  prevented  fi^m  perrorming  and  transacting  hia 
iawflil  affiHraandbusine8B,by  him  during  that  time  to  be  performed  and  transacted,  but  was  abo 
foroed  and  obliged  to  lay  out  and  expend  and  did  necessarily  ]^y  out  and  expend,  divers  krgo 
•ms  of  mooe^,  in  the  whole  amoontmg  to  a  Ivgc  sum  of  monej,  to  wit,  the  sum  of  j6 — ,  in  and 
about  the  obtaming  of  his  release  from  the  said  arrest  and  imprisonment  and  in  and  about  other 
tihe  premises,  and  hath  been,  and  is,  by  means  of  the  premises,  otherwise  greatiy  injured  and 
dnttified^tD  wit,  at,  Ac,  aforesaid,  to  the  damage  of  the  nid  pb.  of  j&— ;  and  therefore  ha 
Mfa  hia  suit,  Aie.    Fle^pesiAc. 

THB  UK>  WBERS  AT.  IN  A  imUOEE  SUIT  WAS  flDH-PBOSirab 

^A$  in  the  fint  freeoientttSU  the  deacriftiom  of  termanaHoH  of  auit;  and  then 
proceed  aa  foOmusJ    And  tiie  said  A.  B.  in  foot  saith,  that  die  said  C.  D.  did  not  r^657j 
prosecute  Ins  suit  against  the  said  A.  R,  but  therein  wholly  foiled  and  made  defoult  "^ 

And,  thereupon,  afterwards,  to  wit,  in  — ^-»-  Term,  in  the year  of  tiie  reign  of  our  said 

kid  the  king,  it  waa  considered  by  the  said  court  of  our  said  ford  the  king,  before  the  kmg  him. 
ssl^  that  tiiaaaid  a  D.  should  take  noOiing  by  hia  aaid  biU  (or  wit;,)  and  tiiat  the  said  a  D* 
should  go  thereof  without  day,  Ac;  and  the  said  action  was  and  is  thereby  wholl;  ended  and" 
dMonnined,  to  wit,  at,  Ac,  aforesaid.    ^  means,  Ac  (Conclude  aa  ante^  &6.) 

WHKftX  THOUB  WA8  ▲  VlKmCr  lOK  TBS  DSFT.  Ol  THX  fOaiOEE  8D1& 

(i;aiaithafiraipfeeedenttiUthe  deaeription  of  termination  ofaaft^and  Aen  proceed  aafeU 
hma:)  And  the  said  pit  in  foot  saith,  that  such  proceedings  were  bad  in  the  forst  suit;  that,aner- 
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wardB,  to  wit,  in  — ^—  Term,  In  the yea»  rf  the  reJgn  of  our  mid  lord  the  long,  \t  was 

oonridered  in  and  by  the  said  court,  that  the  said  deft,  should  take  nothing  by  his  said  biU  {or 
tnrU);  whereupon  and  whereby  the  said  suit  bonfne  and  was,  and  is,  wholly  ended  and  deter- 
mined, to  wit,  at,  &Ai^  aforesaid.    Conclude  with  411  dUegatUm  of  danuige^  ^c,  at  ante,  656.) 

See  ferm  where  first  suit  was  ended  by  payment  of  money  into  court,  2  Chit,  PL  600. 

OaUeunis  Proteeution,]  See  precedent  ibr  maliciously  prosecutingr  a  charge  of  felony  beibre 
a  magistrate,  and  notes,  2  Chit.  PL  608;  for  a  prosecution  of  an  indictment  for  perjury,  t6.,  612r 
and  a  good  eeneral  coimt,  t6.,  616,  5  B.  ^  A.  634, 1  D.  Sf  R.  266,  a.  c;  for  a  prosecution  for  an 
assault,  2  Chit,  PL  614;  see  form  for  maliciously  issuing  a  commission  of  bankruptcy  against 
plt.,t6.617. 


Evidence. 


In  action  for  Malicious  Arrest.]  The  pit.  should  be  prepared  to 
prove — 19  the  issuing  of  the  writ,  and  proceedings  previous  to  the  arrest; 
dy  the  arrest;  3,  the  termination  of  the  former  suit;  4,  the  malice  and  want 
of  probable  cause  in  the  arrest;  and^  5,  the  pit's  damages. 

Proof  of  tht  Issuing  of  Writy  and  Proceedings  previous  to  the  Jlr^ 
rest,']  The  observations  already  made,  ante^  652,  as  to  the  form  of  the 
declaration  requiring  strict  proof  of  tiie  affidavit  to  hold  to  bail,  &c.  will 
here  apply.  It  is  unnecessary  to  prove  the  affidavit,  if  the  declaration  do 
not  state  the  indorsement  was  made  by  virtue  of  an  affidavit  filed,  &c.y 
ante,  188,  652.  It  is,'  however,  advisable  and  usual  to  prove  the  affidavit, 
to  connect  the  deft,  with  the  arrest,  which  is  done  by  producing  it,  or  an 
examined  copy,  and  proving  the  handwriting  of  the  deft,  or  his  agent, 
subscribed  to  the  original :  B.  N.  P.  13  ;  fVoulfe  v.  ShoUsy  1  H.  S.  282  ; 
Jlrundel  v.  White,  14  Ekist,  224  ;  1  Burr.  330. 

The  writ  must  be  returned  and  proved,  zspost,  "  Writ.^^  If  there  be  a 
variance,  it  will  be  fatal :  ante,  188,  652. 

Proof  of  Arrest  or  finding  Bail']  The  arrest,  or  that  pit  was  put  to 
some  expense  in  finding  bail,  &c.,  must  be  proved.  To  prove  the  actual 
arrest,  call  the  officer,  or  other  witness  present  The  officer  should  be 
served  with  a  subpoena  duces  tecum,  to  produce  the  warrant  directed  to 
him,  though  this  is  not  indispensably  necessary,  and  it  will  be  sufficient  to 
prove  the  arrest :  Jones  v.  Wood,  3  Camp.  228  ;  Fairlie  v.  Birch,  ib. 
397.  It  would  seem  that  the  sheriff's  return  of  cepi  corpus  would  be  suffi- 
cient for  this  purpose,  as  it  is  evidence  of  the  facts  therein  stated  :  Gyfford 
V.  Woodgate,  11  East,  299  ;  2  Ph.  Ev.  166.  And  it  has  been  held,  that 
the  writ  indorsed  is  sufficient  evidence  of  the  holding  to  bail : 
[*658]  Sogers  v.  Ilscombe,  2  *J5*p.  D.  38.  The^length  of  time,  sta- 
ted in  declaration,  during  which  pit.  remained  in  custody,  need 
not  be  proved  to  its  full  extent :  Bristow  v.  Heywood,  1  Stark.  48. 

The  execution  of  the  bail-bond  should  be  proved,  as  stated,  and  the 
charge  for  the  bond  and  execution  thereof,  &c.,  paid  by  the  pit  for  the 
same  ;  for,  unless  the  pit  give  proof  to  that  effect,  he  will  not  be  entitled 
to  recover  such  disbursement.  The  subscribing  witness  to  the  bond  should 
be  subpoenaed,  and  one  of  the  bail  or  sheriff's  officer  called  to  prove  the 
disbursements. 

With  respect  to  what  constitutes  an  arrest,  it  is  essential  that  some  re- 
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0traint  has  been  imposed  on  pit.  contrary  to  his  will,  and  bare  words  used 
to  the  party  at  the  time  are  insufficient,  Genner  y.  Sparkis,  1  Salk.  79  ; 
but  a  touch,  however  slight,  will  constitute  an  arrest :  6  Mod.  173.  It  is 
sufficient,  however,  if  pit.  prove  that  the  officer  said  to  him,  <<  I  arrest 
you,*'  or  any  words  to  that  effect,  and  that  the  deft.,  in  consequence  thereof, 
acquiesced  and  went  with  the  officer  :  Homer  v.  Batty Uy  B.  N,  P.  153  ; 
1  C.  fy  P,  153.  And  so,  if  a  bailiff  come  into  a  room,  and  tell  the  deft. 
he  arrests  him,  and  lock  the  door,  that  is  an  arrest,  for  he  is  then  in  the 
custody  of  the  officer:  Williams  v.  Jones,  Rep,  T.  Hardw.  301 ;  2  N. 
B.  211-2.  But,  where  a  constable,  directed  by  the  deft  to  take  the  pit 
on  a  charge  of  felony,  told  the  latter,  <<  you  must  go  with  me,"  upon  which 
.the  pit,  without  further  compulsion,  attended  the  constable,  it  was  held 
that  this  was  a  sufficient  imprisonment :  Pocock  v.  Moore,  B.  fy  M,  321. 
But,  where  a  sheriff's  officer,  having  a  writ  against  A.  B.,  tells  him  that  he 
has  a  writ  against  him,  upon  which  A.  B.  says  very  well,  I  will  come  to 
you  immediately,  and  shortly  after  makes  his  escape,  without  having  been 
touched  by  the  officer,  it  is  no  arrest ;  B.  ^  M.  26. 

It  should  seem  that,  though  there  has  been  no  arrest,  yet,  that  proof  o£ 
the  pit  being  compelled  to  procure  bail  would  suffice  to  sustain  the  action. 
In  a  case,  however,  where  A.,  by  mistake,  sues  out  a  bailable  writ  against 
B.^  and  gives  it  to  C,  an  officer,  to  be  executed,  and  C.  says  to  B.  he  has 
a  writ  against  him,  but  B.  denying  that  he  owed  the  money,  C.  did  not 
take  him  into  an  actual  custody,  and,  on  inquiry,  the  mistake  was  dis- 
covered, and  B.  was  told  he  need  give  himself  no  farther  trouble  in  the 
matter,  but,  notwithstanding  this,  he  afterwards  put  in  bail  above  and  in- 
curred ah  expense  of  j8l4.;  it  was  held,  that  he  could  not  maintain  an  ac- 
tion against  A.  for  a  malicious  arrest :  Bieten  v.  Burridge,  3  Camp.  139. 

Proof  of  Termination  of  the  former  Suit.  ]     It  is  an  essential  requisite 
that  the  termination  of  the  former  suit  be  proved  :  3  Price^  543.     It  must 
be  determined  by  some  le^  means :  1  Esp.  Bep.  80.    Where  it  is  de^ 
termined  by  rule  of  court,  it  is  generally  proved  by  putting  in  the  rule  of 
court  to  stay  proceedings  ;  and  the  mere  production  of  a  rule  of  court  is 
sufficient,  if  under  the  hand  of  the  proper  officer  of  any  of  the  courts  at 
Westminster  ;  and  there  is  no  need  to  prove  it  to  be  a  true  copy,  for  it  is 
an  original :  B.  N.  P.  229  ;  2  Ld.  Baym.  745.     Proof  of  a  rule  to  stay 
proceedings  and  deliver  up  to  the  then  deft,  the  bill  of  exchange  upon 
which  the  action  was  brought  has  been  held  sufficient :  Brooke  v.  Carpen- 
ter, 3  Bing.  297.     Where  the  party  discontinued  by  rule  of  court,- on 
payment  of  costs,  it  was  objected,  that  some  record  of  discontinuance  ought 
to  be  produced  :  but  it  was  held,  where  there  is  a  rule  of  court  to  discon- 
tinue, on  which  the  party  obtaining  has  acted  by  paying  the  costs,  that  it 
was  of  itself  sufficient,  for,  that  where  there  is  merely  a  writ,  followed  up 
with  a  discontinuance,  no  entry  of  judgment  is  ever  made :  Bristow  v. 
ffaytoood,  4  Camp.  214;  1  Stark.  48,  s.  c;  3  Price,  546  ;  Brooke  v. 
Carpenter,  11  Moo.  59.     The  pit  should,  in  that  case,  prove  that  the 
costs  have  been  taxed  and  paid.    A  Judge^s  order  to  stay  proceedings  has 
been  held  insufficient :  Kirk  v.  French,  1  Esp.  Bep.  80  ;  sed.  vide  S  B.  Sf 
C.  140  )  A  D.  fy  B.  653.     In  an  action  for  a  false  arrest,  upon 
a  plaint  in  the  sheriff's  court  of  London,  evidence  was  *given  j^*659j' 
that  the  usual  course  of  that  court,  upon  the  abandonment  of  a 
suit  by  the  pit,  was  to  make  an  entry  in  the  minute-book  of  "  withdrawn,'' 
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and  it  was  held,  that  proof  of  such  entry  in  the  minute-book  was  soffident 
evidence  oftheaetermination  of  the  suit:  ^rundellr.  White^  14  East,  216. 

Proof  of  Malice  and  Wantofprobabk  Cause.']  Thia  is  a  most  essential 
proof,  and  a  failure  in  it  would  entitle  the  deft  to  a  verdict :  see  Co.  Lit. 
161,  n.  4  ;  3  Lev.  210  ;  2  mis.  305  ;  1  Lev.  275.  Though  the  pit  should 
prove  malice,  yet,  if  he  failed  to  prove  the  want  of  probable  cause  for  tho 
proceeding,  he  would  not  succeed :  see  Purton  v.  Honnor^  1  JB.  4"  •?• 
205  ;  Jlustin  v.  Debenham,  3  B.  ^  C.  139  ;  4  D.  ^  S.  653. 

Malice  and  the  want  of  probable  cause  is  a  compound  proposition,  and 
may  be  a  mixed  question  of  fact  and  law  for  the  jury  to  ascertain  the  facts^ 
under  the  Judge's  direction:  thus,  where  A.  arrested  B.  on  professional  ad-* 
vice,  and  it  was  a  question  whether  he  acted  bona  fide  upon  such  advice, 
the  jury  are  to  draw  the  conclusion  as  to  his  sincerity  from  the  facts  before 
them;  and  it  was  in  this  case  observed  by  Abbott,  C.  J.  that,  under  the 
circumstances  of  the  cc^Cj  the  question  of  <<  probable  cause  was  matter  of 
fact  for  the  jury,  and,  not  of  law,  for  the  Judge  to  decide,  and  that  he  had^ 
in  consequence,  directed  the  attention  of  the  jury  to  the  d(ftJs  condud^^ 
but,  x>n  the  contrary,  if  the  fact  had  appeared  that  the  deft  acted  bona  fide 
on  th^  advice  given,  the  inference  of  want  of  malice  and  probable  cause 
would  then  have  been  a  matter  of  law  for  the  Judge  to  determine,  who, 
thereupon,  must  have  nonsuited  the  pit :  JRavenga  v.  Mackintosh,  4  D.  ^ 
R.  193;  2  S.  ir  C.  693,  s.  c;  Snow  v.  ^Ikn,  1  Stark.  503;  see,  also, 
Johnstone  v.  Sutton,  1  T.  R.  545;  1  Wils.  232;  S.  N.  P.  14;  1  Oow, 
20;  2  Moo.  82;  Freeman  v.  Arkelly  \  C.  fy  P.  138.  In  these  actions, 
proofof  express  malice  will  be  required,  but  defts.  are  less  favoured  than 
in  those  arising  from  malicious  prosecution;  as  a  civil  suit  is  prosecuted 
merely  for  the  private  benefit  of  the  individual,  whereas  a  prosecution  of 
an  offence  affects  the  public  interest;  2  Wils.  307. 

There  are  two  descriptions  of  malice:  malice  in  fact,  and  in  law.  The 
former,  in  common  acceptation,  means  ill-will  against  a  person;  the  latter 
means  a  wrongful  act,  done  intentionally.  And  the  question  of  malice,  atf 
a  question  of  fact,  which  may  be  very  comprehensive,  including  the  truth 
of  the  whole  series  of  facts  forming  the  defies  justification,  from  the  man- 
ner, the  occasion,  &c.,  is  for  the  jury;  <<  but,  where  the  law  implies  such 
malice  as  is  necessary  to  maintain  the  action,  it  is  the  duty  of  the  Judge  to 
withdraw  the  .question  of  malice  from  the  consideration  of  the  jury:  4  B. 
fy  C.  247;  6  D.4r  B'  269.  And  one  of  these  two  descriptions  of  malice 
must  be  proved.  It  is  not  sufficient  to  show  Hiat  a  writ  was  sued  out,  or  the 
arrest  made,  after  the  payment  of  the  debt,  but  a  malicious  intent  must,  in 
such  case,  be  made  out  in  evidence,  Scheibal  v.  Fairbaimj  1  B.fy  P. 
388,  Gibson  v.  ChcUerSy  2  B.  fy  P.  129,  Page  v.  fFiplCy  3  Bast,  S14; 
and,  in  a  late  case,  where  a  writ  was  issued,  by  mistake,  against  the  son 
instead  of  the  father,  and  he  was  imprisoned  four  days,  Abbott,  C.  J.,  held, 
that,  as  there  was  no  evidence  of  malice,  the  action  was  not  sustainable: 
Guildhall,  October,  1825,  M.  S.,  cited  3  Chit.  B.  C.  Com.  126.  It  is  not 
of  itself  evidence  of  malice  that  the  deft.  suflCered  himself  to  be  nonprossed  in 
the  former  suit,  Sinclair  r.  Eldrid,  4  Taunt.  7;  as  to  taking  money  ont  of 
court,  post.  But  it  has  been  held  prima-faeie  evidence  of  malice,  that 
the  deft  discontinued  the  former  suit  immediately  after  being  niled  to  de- 
clare, on  the  ground,  <<  that  the  very  short  interval  that  elapsed  between 
the  arrtsi  and  abondonment  of  the  action  precluded  the  supposition  of  an/ 
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change  taking  place  in  his  means  of  |H*oof,"  Nicholson  y.  Coghijl,  4  B.  fy 
C,  22;  and,  where  a  deft,  is  in  custody  under  a  ca.  sa.y  and  tenders  the 
debt  and  costs,  the  pit  is  bound  to  accept  them,  and  to  sign  an  authority 
to  the  sheriiT  to  discharge  him,  and  the  refusal  is  prima  facie  evidence  of 
malice:  4  B.  ^  C.  26;  6  JD.  ^  B.  129. 

•The  want  of  probable  cause  must  be  established,  antCy  569;  []*660] 
it  is  not  enough  to  show  that  the  action  was  unfounded;  for,  if 
there  was  reasonable  ground  to  apprehend  that  the  sum  for  which  the  par- 
ty was  arrested  was  due,  no  action  ^vould  lie:  3  Esp,  Bep.  34.  And  a 
party  is  not  liable  if  he  acts  under  what  he  conceives  the  sound  advice  of 
a  pleader:  1  Stark.  502;  Bavenga  v.  Mackinioshf  2  B.  4-  C.  693;  4  2). 
fy  B.  107;  1  C.fy  P.  264,  s,  c.  And,  where  there  were  mutual  dealings, 
if  it  be  proved,  and  the  pit  in  the  former  suit,  who  arrested  for  the  whole 
imoant,  knew  there  was  a  set-off,  greatly  diminishing  his  debt,  it  will  be 
evidence  of  want  of  probable  cause  and  malice:  •Austin  v.  Debenham,  3 
B.  ^  C.  139;  4  D.  4*  B.  653.  The  case  of  Brown  v.  Pigeon,  2  Camp. 
594,  was  overruled.  In  such  case,  the  deft's  knowledge  of  the  set-off 
may  be  proved  by  bis  admission  or  settlement  of  accounts,  or  by  evidence 
of  the  set-off,  as  in  other  cases,  post,  <<  Set-off.  ^^  Taking  a  less  sum  out  of 
courts  and  not  proceeding  in  the  suit,  is  not  sufficient  evidence  of  malice 
and  want  of  probable  cause,  it  appearing  that  deft,  had  claimed  a  larger 
sum :  Jackson  v.  Burleighj  3  Bsp.  34.  But  circumstances  will  often 
exclude  the  presumption  of  malice  and  want  of  pr6bable  cause:  thus,  where 
a  pit  in  a  former  action  arrested  deft  for  £25,  and  deft  paid  £9.  6s^  into 
court, which  pit  took  out,  it  was  held  not  to  be  evidence  of  malice;  though,  on 
a  previous  settlement  of  accounts  between  pit  and  deft,  deft  made  himself 
debtor  merely  in  a  balance  of  £9.  6s. ,  it  appearing  that  the  pit  had  then 
claimed  a  balance  of  £25  as  due  to  him;  and  Lord  Kent/on  observed,  «<  that 
as  deft  acted  under  the  impression  of  a  mistake,  in  believing  more  than' 
£10  to  be  due,  and  under  that  belief  held  him  to  bail,  he  had  a  probable 
cause,  and  was  warranted  in  that  proceeding;"  that  pit.  (deft  in  former  suit) 
must  prove  that  the  arrest  was  made  with  lull  knowledge  that  the  debt  was 
under  i&lO,  Jackson  v.  Burleigh,  3  Esp.  Bep.  34;  and,  where  the  party 
was  arrested  after  the  payment  of  the  debt  to  deft's  agent,  but  upon  an 
affidavit  made  before,  it  was  held  not  to  be  malicious:  2  S.  fy  P.  129.  Also, 
where  pit  discontinued  a  former  action,  on  a  note  against  the  4eft.,  where 
he  would  have  been  acquitted  from  the  laches  of  the  former  pit  in  not 
giving  due  notice  of  dishonour,  it  was  held  that  there  was  no  evidence 
of  malice,  1  Stark.  48,  s.  c,  4  Camp.  213;  and  when,  after  suing  a  baila- 
ble writ,  pit  was  told  not  to  trouble  himself,  but  went  to  the  expense  of 
putting  in  special  bail,  it  was  held  he  could  not  maintain  an  action  for  a  ma- 
licious arrests  3  Camp.  139;  but  it  was  held  to  be  malice  to  have  sued  out 
a  writ  after  the  release  of  the  debt:  Hob.  267. 

Proof  of  Damages.^  The  special  damage  must  be  proved  as  laid  in  the 
deeIaratio»,^aQd  the  pit  will  not  be  allowed  to  give  evidence  of  any  injury 
not  stated  therein:  see  ante,  653.  It  is  necessary  the  arrest  should  actually 
have  been  OEhade,  and  the  merely  suing  out  a  bailable  writ,  to  which  pit 
volunt^ly  put  in  bail  above,  will  not  entitle  the  deft,  to  recover  his  costs, 
Bicten  v.  Burridge,  3  Camp.  139,  2  AI  JS.  211;  and  he  must,  therefore, 
prove  the  expenses  he  was  put  to  in  consequence  of  the  arrest,  and  tHfe  spe^ 
cial  daraaee  or  injury  above  stated:  4  Taunt.  7;  2  Esp.  D.  35;  ant$^  653. 
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Costs,  9a  Wt^9«Sn  client  and  attomfey,  will  not  be  allowet):  see  4  Taunt  7; 
Webber  v.  'Nicholas,  JR.  ^  M.  41 9.  sed  vick  1  Stark.  306. 

Competency  of  Witnesses^]  An  arbitrator  cannot  be  called  as  a  witness 
to  prove  facts  which  transpired,  by  examining  the  parties  themselves,  and 
on  examining  the  pit's  books  on  a  reference  of  the  former  action :  Haber- 
»hon,y.  Tr^yy  3  Esp.  Rep.  38;  sed  vide  Chregory  v.  Howard^  3  ib.  113. 

Actions  for  Malicious  Prosecutioks. 

Evidence.']    In  these  actions,  pit  must  prove — 1,  the  inducement,  if  it 

be  material  to  support  the  action;  2,  the  prosecution  against  pit ; 

r^66ll  ^9  ^^  termination*  thereof  in  pit's  favour;  4,  the  deft's  bkng 

J  the  prosecutor;  5,  the  deft's  malice,  and  Want  of  probable  cause 

for  the  prosecution;  and,  6,  the  damages. 

Proof  of  Inducement.'}  The  general  inducement  of  good  character^ 
usually  inserted  in  declarations  for  malicious  prosecutions,  is  not  traversa- 
ble, and  no  evidence  of  such  good  character  is  admissible:  Styles,  118; 
ante,  653;  post,  ^^ Slander.^'  But  special  inducements,  in  a  case  where 
pit  has  been  peculiarly  injured  in  his  trade,  or  otherwise,  should  be  proved: 
see  postj  ^^Slander.^^  In  an  action  for  maliciously  issuing  a  commission 
of  bankruptcy,  the  inducement  should  be  proved,  but  in  such  action  it  is 
not  necessary  to  prove  that  the  pit  did  not  commit  an  act  of  bankruptcy : 
2  Wils.  145-7.  But  it  may  be  advisable  to  be  prepared  to  do  so,  or  else 
to  prove  pit  was  not  a  trader,  or  otherwise  subject  to  the  bankrupt  laws. 

Proof  of  the  Prosecution.']  The  proceedings  themselves,  which  the 
deft  issued,  or  procured  to  be  issued  against  him,  should  be  proved ;  as, 
where  deft  has  been  taken  into  custody  under  a  warrant  granted  by  a  jus* 
tice  of  the  peace^  the  information  must  be  produced,  which  is  done  by  sup- 
pcenaing  the  justice  of  the  peace,  or  his  clerk,  with  a  duces  tecum  to  produce 
the  original  information,  and  proof  by  them  that  it  was  made  and  sworn  by 
the  deu.,  and  then  the  warrant  granted  on  it,  which  must  be  produced, 
either  from  the  constable  or  the  justice.  But,  where  evidence  was  ^vea 
of  the  loss  of  the  warrant,  parol  evidence  of  its  contents  has  been  received, 
without  proof  of  the  information :  Newsam  v.  Carr,  2  Stark.  70.  In  a 
case  for  maliciously  charging  the  pit  with  an  assault  before  a  magistrate, 
and  where  the  depositions  were  returned  by  him  to  the  sessions,  and  a  bill 
for  indictment  preferred  by  the  deft,  which  was  ignored,  the  clerk  of  the 
peace  having  proved,  that  when  a  bill  of  indictment  was  thrown  out  by  a 
jury,  he  usually  destroyed  or  threw  av^ay  the  depositions,  bshK  those  in  the 
present  case  having  been  searched  for  and  not  found,  it  was  fteld  to  be  suf- 
ficient evidence  of  their  destruction,  and  parol  evidence  of  their  contents 
was  admitted:  Freeman  v.  Arkell,  2  S.^  C.  494.  In  the  same  manner, 
whether  the  prosecution  were  by  indictment  in  the  El.  B.,  at  the^ssizes,  or 
quarter  sessions,  the  prosecution  and  acquittal  must  be  proved  in  the  visual 
way,  by  the  production  of  the  record,  or  proof  of  an  examined  «opy:  B.  Ni 
P.  13;  Kirk  v.  French,  1  Esp.  Rep.  81;  I  W.  Bl.  R.  B85; post,''Record.'^ 
And  in  an  action  for  a  malicious  prosecution,  by  indicting  the  pit  at  the 
quarter  sessions,  it  was  held  insufficient  to  produce  the  original  indictment, 
as  it  was  no  evidence  of  the  caption^  which  was  a  material  averment  in  the 
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declaratioa,  tiz.  that  the  quarter  lessiood  was  held  at  su<)i  a  time,  such  a 
place,  and  before  such  parties;  as  WilmotfJ.j\vBa  of  opinion,  that  this  could 
not  he  supported  by  parol  evidence  of  tiie  minutes  of  the  sessions^  but  that 
a  record  should  have  been  made  for*  the  purpose,  and  an  original  or  an  ex- 
amined copy,  thereof  produced :  Edwards  v.  Williams^  2  Bsp.  Rep.  37. 
The  record,  or  copy,  is  admissible,  without  proof  of  an  order  of  the  court, 
otafiat  of  the  attorney-general:  LegaU  v.  Tollervey,  14  Hasty  342.  If 
the  court  will  not  grant  a  copy  of  the  record,  or  pit.  cannot  otherwise  ob- 
tain it,  no  action  can  be  supported:  1  Chit,  Com.  L.  835.  But,  if  it  be 
obtained,  it  is  immaterial  how:  .Afon.  4"  -S.  275.  We  have  already  seen, 
that  the  action  may  be  supported,  although  the  original  prosecution  was  on 
a  bad  indictment,  or  though  no  further  act  was  done  thaw  obtaining  a  war- 
rant against  pit :  ante,  654.  Proof  must  be  given  to  identify  the  pit  with 
the  person  prosecuted. 

We  have  alieady  seen  what  will  constitute  a  variance  between  the  state- 
ment, and  proof  as  to  the  prosecution  against  pit ;  if  the  mode  of  prosecution 
and  chai^  against  pit  be  substantially  proved,  it  will,  in  general,  suffice,   ^ 

*Proof  of  Determination  qf  Prosectttion  in  Plaintiff's  [|*662] 
F€Svour.  ]  It  must  be  proved  that  the  prosecution  was  determined 
in  pit's  favour.  S.  N.  P.  13;  Hunter  v.  French,  fVilles,  517.  It  is  not 
sufficient  to  show  that  the  proceedings  were  stayed  by  the  nolle  prosequi 
of  the  attorney-general,  (roddardy.  Smith,  6  Mod.  262;  as,  notwithstand- 
ing the  nolle  prosequi,  fresh  proceedings  may  be  sued  out  upon  the  indict- 
ment: ib.  But  it  is  otherwise  if  he  had  pleaded  not  guilty,  and  the  attorney- 
general  had  confessed  it:  ib.  It  is,  however,  sufficient,  if  the  party  were 
acquitted  upon  a  defect  in  {he  indictment:  Wtcks  v.  Fentham,  4  T.  R.  247; 
2  Stark.  Ev.  W7.  The  return  of  "not  a  true  bill"  by  the  grand  jury,  or 
the  verdict  of  acquittal,  will  be  evidence  of  the  termination  of  the  prosecu- 
tion in  pit's  favour:  Hunter  v.  French,  Willes,  617.  An  action  for  ma- 
liciously suing  out  a  commission  of  bankrupt  against  pit,  under  which  his 
goods,  &c,  were  sold,  is  sustainable,  whether  the  commission  has  been 
niperseded  or  not,  if  the  party  bp  not  liable  to  the  bankrupt  laws:  see,  how- 
ever, 7  Taunt.  399.  But  the  supersedeas  must,  at  all  events,  be  proved, 
if  stated ;  and  it  is  not  enough  to  prove  an  order  by  the  Lord  Chancellor, 
<lirecting  it  to  be  superseded ;  but  a  writ  of  supersedeas,  under  the  great 
seal,  should  be  proved:  Poynton  v.  Forster,  S  Camp.  58;  see,  generally, 

1  Salk.  U;  iB.fyP.  205;  1  Saund.  238,  9. 

Proof  that  Defendant  was  Prosecutor.^    Where  the  prosecution  is  by . 
indictment,  the  pit  must  prove  the  deft,  to  have  been  the  prosecutor.    For 
this  purpose,  it  may  be  shown  that  deft  employed  an  attorney  or  agent  to 
conduct  the  prosecution;  that  he  gave  instructions  concerning  it,  paid  the 
expenses,  &c.,  or  was  otherwise  instrumental  in  forwarding  the  prosecution; 

2  Stark.  Ev.  908.  The  indorsement  of  the  deft's  name  on  the  back  of 
the  bill  will  only  be  sufficient  to  prove  him  to  be  a  witness,  but  not  the  pro- 
secutor, B.  N.  P.  14.  He  may,  thereAn-e,  establish  that  fact,  by  calling 
one  of  the  grand-juiy  who  found  the  bill,  St/kes  y.*  Dunbar,  Selw.  N.  P. 
1095,  or  the  originsd  information  taken  before  the  justice,  or  give  in  evi- 
dence a  copy  of  the  indictment  and  acquittal,  examined  with  the  original, 
either  in  the  KIng'vS  Bench  or  quarter  sessions;  or  the  original  proceedings 
may  be  pr&duced  by  the  officer  of  the  court  where  the  indictment  was  pre- 
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ferred.  But,  if  the  indictment  was  for  Alony>  as  no  action  will  lie  in  that 
cjtse,  where  the  deft  had  been  acquitted,  unless  the  court  grant  a  copy  of 
the  record  and  acquittal,  evidence  must  he  given  to  that  eSect,  and  the  leave 
te  proved,  t4. ;  in  which  case  there  ahottld  be  an  order  from  the  attorney- 
general  tP  the  officer  of  the  court,  to  produce  the  record  of  acquittal,  and  the 
order  oi"  ibe  court     The  copy  of  the  indictment,  if  produced,  must  be 

E roved  by  a  witness  who  examined  it  with  the  original,  and  then  evidence 
e  given  of  the  trial  and  acquittal,  of  the  deft ;  for  which  purpose  the  re» 
cord,  or  an  examined  copy,  is  sufficient,  and  should  be  given  in  evidence : 
Esp.  Eu.  411. 

'  Proof  of  Malice  J]  The  pit  should  give  evidence  from  which  malice 
•imay  be  inferred;  but  he  is  not  called  on  to  give  direct  evidence  cff'it,  for, 
if  he  proves  absence  of  probable  cause,  it  will  be  sufficient:  \Surfey  v.  JSe- 
thuncy  5  Taunt.  583.  Proof  that  the  deft  published  an  adi^rtisement  of 
the  finding  of  the  indictment,  with  other  scandalous  matter,  is  evidence  of 
malice:  Chambers  v.  Robinson,  1  Str.  691.  Proof  of  an  acquittal,  for 
want  of  prosecution,  is  not  even  prima  facie  evidence  of  malice. to  support 

i>It's  action:  Pwcellv.  M^Namara,  9  East,  361.  In  an  action  by  A., 
or  the  malicious  prosecution  by  C.  of  an  indictment  against  A.  and  B.,  evi- 
dence of  the  misconduct  of  C.  towards  B.,  after  his  apprehension,  tending 
to  show  the  bad  motives  of  C,  is  admissible:  Caddy  y.  Barlow,  1  Man.  4r 
R,  275.  In  an  action  for  maliciously  issuing  a  commission  of  bankruptcy, 
it  seems  that  proof  of  the  chancellor's  having  a3signed  ,tbe  bond  to  pit  is 
conclusive  evidence  of  malice:  seel  Swanst,  23. 

r*668"|  *Proof  of  Want  of  probable  Cause."]  Pit.  must  prove  that 
there  was  no  colour  for  making  the  charge,  or  taking  him  up  oq 
the*warrant,  by  proving  that  he  was  at  another  place,  or  was  confined  with 
illness  at  the  time  the  imputed  offence  was  committed.  This  can  be  proved 
by  witnesses  who  were  with  him  at  that  time,  but  it  requires  very  clear 
evidence,  as,  if  there  be  a  doubt,  or  he  could  by  possibility  be  guilty,  from 
the  existence  of  suspicious  circumstances,  which  might  deceive  the  deft^ 
pit  will  be  nonsuited,  Jncledon  v.  Berry,  I  Camp.  203,  n. ;  and  even 
proof:  of  express  malice  will  not  be  proof  of  it:  Johnson  v.  Sutton,  I  71 
R.  545.  In  an  action  for  maliciously  indicting  pit  for  an  assault,  it  is  not 
sufficient  evidence  of  the  want  of  probable  cause,  to  prove  that  deft,  was 
guilty  of  the  first  assault:  Pea.  Rep.  135.  It  has  been  held,  that^evidence 
of  the  bill  having  been  thrown  out  by  liie  grand-jury  is  sufficient  to  warrant 
an  inference  of  the  absence* of  probable  cause;  per  Holroyd,  J.,  Nicholson 
V.  Coghill,  4B.  fy  C.  24.  In  B.  N.  P.  14,  it  is  said,  with  reference  to 
actions  for  a  malicious  prosecution,  that  <<  where  the  facts  be  in  the  know- 
ledge of  the  deft  himself,  he  must  show  a  probable  cause,  though  the  in- 
dictment be  found  by  the  grand  jury,  or  the  pit  shall  recover  without  prov- 
ing express  malice;"  per  Bay  ley,  J.,  ib.',  see  further,  ante,  662^  659. 
The  remarks  of  the  Judge  on  the  trial  of  the  indictment,  tending  to  cast 
censure  on  the*mode  in  which  the  prosecution  hdd  been  conducted,  are  ad* 
missible  for  the  ph.:  JVarne  v.  Terry,  coram  Littledale,  J.,  fFintan 
Sum.  ^ss.  1826,  M.  &;  Roscoe,  Ev.  241. 

Proof  of  Damage.']    In  order  to  support  this  action,  it  is  essential  to 
prove  that  some  le^  damage  has  been  sustained,  either  to  th^  person  by 
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imprisonment,  to  the  reputation  bj^icandal,  or  to  the  property  by  expeaae.- 
Damage  by  imprisonment  will  be  sufficiently  proved,  though-  the  detention 
might  have  been  momentary;  but  the  length  o{  the  imprisonment,  and  other 
circumstances  of  aggravation,  should  be  given  in  evidence,  to  increase  the 
damages  awarded  by  the  jury.  Pit  cannot  recover  damages  for  Joiprison* 
ment  after  gaol  delivery,  as  it  was  his  own  fault  to  continue  in  priaoiw  Sayer, 
Dam.  87.     As  to  what  constitutes  an  imprisonment,  see  aniCy  65S. 

As  to  proof  of  damage  to  the  reputation  by  scandal,  the  prejudice  t0  the 
party's  fame  and  reputation  constitute  a  sufficient  ground  of  action,  Savil  y. 
JRobertSy  B.\N.  P.  13;  and  any  charge  which  would  be  a  libel,  i^not  pre- 
ferred in  the  course  of  legal  proceedings,  may  be  considered  sufficiently  de- 
famatory to  enable  the  party  to  support  an  action  for  a  malicious  prosecution. 
But  an  indietiQent  for  a  mere  trespass,  as  an  assault,  does  not  sufficiently 
scandalize  the^ party  accused  to  enable  him,  on  the  ground  of  injury  to  his 
reputation,  t6  support  an  action:  12  Mod,  210;  2  B.  fy  C.  494;  3  D.  ^.  S, 
669.  Where  a  man  is  maliciously  indicted  for  a  crime  which  is  a  scandal 
to  him,  and  hurts  his  fame,  an  action  lies,  although  the  indictment  be  insuf- 
.  ficient,  or  an  ignoramus  found,  B.  JV.  P.  13,  Chambers  v.  JRobinson,  Str. 
691;  for,  although  no  expense  may  have  been  incurred,  the  mischief  of  the 
slander  has  been  effected:  ib. 

As  to  proof  of  damage  to  the  property  by  expense,  pit  may  prove  that  he 
has  been  put  to  needless  expense  to  defend  himself:  B.  N.  P.  14.     As 

J  prosecutions  must  be  carried  on  for  the  benefit  of  the  public,  the  courts, 
rom  a  wish  to  discourage  prosecutions  in  the  case  of  indictments  for  felo- 
nies, will  not  afford  the  deft  a  copy  of  the  indictment,  without  which  a 
civil  action  cannot  be  supported,  unless  in  the  opinion  of  the  court  the  prose- 
cution appear  to  be  malicious :  I  T.  S.  518;  Carth.  421  :  1  Ld,  Raym, 
252.     As  to  when  pit  voluntarily  puts  himself  to  expense,  see  ante,  659. 


•MARRIAGE. 
Proof  or,  ante,  396. 


[*664] 


MARRIAGE,  Breach  07  Promise  of. 


FoR^  OF  Remjbdt,  and  Pleadings.]  Assumpsit  is  the  proper  remedy 
for  a  breach  of  a  promise  to  marry.  With  respect  t»  the  pleadings,  it  is 
not  necessary  that  pit  should  specify  a  particular  time  for  the  marriage, 
Carth.'  467 ;  nor  is  it  necessary  to  allege  in  the  declaration.  If  the 
promise  were  to  marry  on  a  particular  day,  it  should  be  so  described  in  one 
count :  2  Chit.  PL  321.  As  to  what  request  is  sufiScient,  see  Ld.  Raym. 
387.  As  to  the  count  to  marry  in  a  reasonable  time,  it  is  advisable  to  state 
a  count  of  this  nature,  omitting  the  averment  of  the  deft's  having  notice  of 
plt.'s  readiness  to  marry,  and  mserting  an  averment  of  a  request  to  marry, 
or  a  positive  refusal  to  marry  :  2  D.^  R.  55. 


Precedents. 

VOK  NOT  ■AMLTINO  UPON  aidDtST. 


For  tliat  wberau,  heretofore,  to  wit,  00,  &o.  (any  iay  abomt  time  of  /mnnifee,)  at,  Ac  (wmtt,) 
loonnteatMNitfaat  tlie  nid  pit,  being  thien  and  there  eoleand  ttnnuuriied,  et  the  epeeial,  6ce.,  it 
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Um  nid  deft,  had  then  and  there  undertaken  andfrithAiIly  prombed  the  atid  deft«  te  mmrf 

iiini,  the  aaid  deft.,  when  she,  the  said  plt^  shoold  be  theraunto  afterward*  requested,  he,  the  said 
deft  ondertook,  and  then  and  there  fiuthfhlly  promiaed  the  aaid  pit,  to  marry  her,  the  aaid  plt« 
when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested.  And  the  aaid  pit  mf^snf  fliat 
ehe,  confiding^  in  the  said  promise  and  undertaking^  of  the  said  deft,  hath  alway*  &9m  thene» 
hitherto  remained  and  continued,  and  still  is,  sole  and  unmarried,  and  hath  been  for  and  during 
all  the  time  aforesaid,  and  still  is,  ready  and  willin^r  to  marry  him,  the  said  deft.,  to  wit,  at,  &c. 
•foresaid.  (IT  the  deft,  have  married  another  woman,  no  requeet  ne»i  he  averred,  but  ihefoUeitmg 
aUegationshiddbe  inaerted:  **  Yet  the  said  deft.,  not  regardin|r,  &e.,  but  oontrivin|f,  dtc,  after 
ihe  making  of  his  said  promise  and  undertaking,  to  wit,  on,  dDC.,  at,  dDC.,  aforesaid,  wrongfiillj 

and  injuriously  married  a  certain  other  person,  to  wit,  one ,  contzary  to  his  said  promise 

and  undertaking  to  wit,  at,  &&,  aforesaid.*'  The  other  eounte  uriU  vary  accordingly.)  And,  al* 
though  the  aaid  pit,  after  the  making  of  the  said  promise  and  undertakinj^  of  the  said  deft^  to  wit» 
on,  £0.,  at,  &&,  aforesaid,  requested  the  aaid  deft,  to  marry  her,  the  said  pit,  yet  the  aud  deft* 
not  regarding  his  said  promise  and  undertaking,  but  contri?ing  and  fraudulently  intendiagmf^ 
tily  and  subtily  to  deceive  and  injure  the  aaid  pit  in  thla  respect  did  not  nor  would,  at  the  aaid  time 
when  he  waa  so  requested,  aa  aforesaid,  or  at  any  time  before  or  afterwards,  niarry  her,  the  mid 
pit,  but  hath  hitherto  wholly  neglected  andreftiMd,  and  still  dolh  neglect  and  reftiae,  so  to  dOt 

BBOONU  CO0NT,  WR  MOT  MA&RTINO  IN  A  BXAaONABLB  TOfK. 

And  whereas,  als(v  heretofore,  towit,on  the  day  and  year  aforesaid,  at,  A^^idbranid,  in  oonai- 
deration  that  the  said  pit,  being  then  and  there  unmarried,  at  the  like  apecial  instance  and  re- 
quest of  the  said  deft.,  had  then  and  there  undertaken,  and  faithftiUv  promised  the  said  deft.,  to 
Biarry  him,  the  aaid  deft.,  he,  the  said  deft^  undertook,  and  then  and  there  foithfully  pramiaed  the 
•aid  pit,  to  marry  her,  the  aaid  pit,  in  a  jeasonaUe  time  then  next  following.  And  the  said  pit 
avera,  that  ahe,  confiding  in  the  said  lastmentioned  promise  and  undertaking  of  the  aaid  deft., 

C  hath  always  hitherto  remained  and  continued,  and  still  is,  sole  and  unmarried,  and 

^665j  hath  been  fotr  and  during  all  the  time  last  aforeaaid,  and  itill  is  ready  *and  willing 
"^  to  marry  the  said  deft^  to  wit,  at,  dtc,  aforesaid,  whereof  the  aaid  deft,  hath  alwaya 
had  notice;  and,  although  a  reasonable  tune- for  the  said  deft,  to  marry  her,  the  said  pit,  halh 
elapsed,  since  the  making  of  the  said  last-mentioned  promise  and  undertaking  of  the  said  deft.,  yet 
the  said  deft.,  not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriving,  ttc 
(OS  in  the  first  count,)  did  not  nor  would,  within  such  reasonable  time,  as  a^fesaid,  or  at  any  time 
afterwards,  marry  her,  the  aaid  pit,  but  hath  hitherto  wholly  neglected  and  reftiaad  so  to  do. 

Tszan  COUNT,  for  not  maretino,  OmXRALLT. 

And  whereas,  also,  heretofore  to  wit,  00,  ^c,  and  dtc,  aforesaid,  in  consideration  that  the  nid 
pit,  being  then  aud  there  sole  and  unmarried,  at  the  like  apecial  instance,  dtc,  had  then  and  there 
undertaken,  and  foithfully  promised  the  said  deft.,  to  marry  him,  the  said  deft.,  he,  the  said  deft., 
undertook,  and  then  and  there  foithftdly  promised  the  said  pit,  to  marry  her,  the  aaid  pit  And 
the  said  pit  avers,  that  she,  confiding  in  the  said  last-mentioned  promise  and  undertaking  of  the 
said  deft,  hath  always  from  thence  hitherto  remained  and  continued,  and  still  is,  sole  and  unmar- 
ried,  and  hath  been  for  and  during  all  the  time  last  aforesaid,  and  stiO  is,  retAy  and  willing  to 
marry  him,  the  said  deft.,  to  wit,  at  dtc,  aforesaid ;  and,  although  a  reasonable  time  for  the  said 
deft,  to  marry  the  said  pit  hath  elapsed,  since  the  making  of  the  said  last-mentioned  promise  and 
undertaking,  and  although  the  said  pit,  after  the  making  of  the  said  lastmentioned  promise  and 
undertaking  of  the  said  deft.,  to  wit,  on,  &&,  at,  dLC,  aforesaid,  requested  the  said  deft,  •to  marry 
her,  the  said  pit,  yet  the  said  deft.,  not  regarding  his  saidlast-mentioned  promiae  and  undertak- 
ing, but  contriving  and  fraudulently  intending  craftiljr  and  subtilT  to  deoeivek  and  defiand  the 
aaid  pit  in  this  respect,  did  not  nor  would,  at  the  said  time  when  he  waa  so  requeeted,  aa  hat 
aforesaid,  or  at  any  time  before  or  afterwards^  marry  the  said  pit,  but,  on  the  contrary  thereof  he, 
the  said  deft.,  at  the  said  time  when  he  was  so  requested,  aa  last  aforesaid,  wholly  reftised  then  or 
ever  to  marry  her,  the  said  pit,  to  wit,  at,  dui,  aforeaaid,  to  (ha  damage,  dtc 


Evidence  for  Plaintiff. 

The  action  is  sustainable  only  where  the  promise  to  marry  is  mutual, 
and  evidence  must  be  adduced  accordingly  r  1  JRol.  M.  1,  5,  22.  It  has 
been,  however,  held,  that  a  promise  by  a  person  of  full  age  to  marry  an 
infimt,  was  binding  on  the  person  of  full  age:  Holt  v.  Ward,  2  Str.  937. 
A  promise  to  marry  is  not  within  the  Statute  of  Fzauds,  Com  v.  Bak&Tf 


r  A 
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1  Sir.  S4{  Viit  an  executor  or  administrator  cannot  sue  upon  such  a  promise 
made  to  his  testator  or  intestate:  Chamberlain  v.  Williamsan,  2  M.  ^  S. 
408*  A  bill  in  equity  lies  to  compel  the  deft  to  disclose  whether  he  pro* 
mised  to  marry:  Vaugh  v.  Jlldridgej  Forrest ^  R.  42. 

la  support  of  this  action,  the  pit.  must  prove  the  mutual  promises  to 
marry^  either  express  or  presumptive.  In  an  action  by  a  lady  for  a  breach 
of  promise  of  marriage,  it  is  not  necessary,  for  the  purpose  of  making  out 
the  mutual  promises  which  are  necessary  to  support  the  action,  that  the  pit 
by  words  consented  to  accept  the  deft. ;  but  the  jury  may  infer  such  con- 
sent from  the  circumstances  of  her^  making  no  objection  at  the  time  of  the 
ofier,  and  her  afterwards  receiving  visits  from  the  deft  in  capacity  of  a 
suitor:  Daniels  y.  Bowles j  2  C.Sf  P.  553.  And  in  an  action  by  a  woman 
against  a  man,  it  was  held,  that  her  carrying  herself  as  one  consenting  and 
approving,  was  sufficient  evidence  of  her  having  mutually  promised,  and  no 
other  evidence  is  usually  given:  Sutton  v.  Mansellj  3  Sall^.  10.  A  pro- 
mise to  marry  generally  is,  in  point  of  law,  a  promise  to  marry  within  a 
reasonable  time:  Potter  v.  DebooSy  1  StarL  82.  Thus,  it  has  been  held, 
that  where  A.  stated  to  the  father  of  the  pit.  that  he  had  pledged  himself  to 
marry  his  daughter  in  six  months,  or  in  a  month  after  Christmas, 
that,  although  it  varied  from  the  promise  laid  in  the  ^special  [[^6661 
eounts,  which  alleged  a  promise  to  marry  within  a  specified  time, 
it  was  evidence  from  which  the  jury  may  infer  a  promise  to  marry  gene- 
rally: id.  In  an  action  for  a  breach  of  promise  of  marriage,  the  promises 
declared  on  were,  first,  to  marry  on  request :  secondly,  the  like,  assigning 
for  breach  that  the  deft  had  married  another;  thirdly,  to  marry  within  a' 
reasonable  time;  and,  lastly,  to  marry  generally.  The  proof  was,  that  the 
deft,  had  said  that  he  would  marry  the  pit  in  July:  held  that,  notwithstand- 
ing the  variance,  the  jury  were  warranted  by  the  evidence  in  inferring  a 
promise  to  marry  generally,  and  that  the  pit  was  entitled  to  recover  on  Sie 
last  count  of  the  declaration:  Phillips  v.  Crutchfyy  iM.  fy  P.  239. 

To  support  this  action  for  a  breaA  of  promise  of  marriage,  if  the  deft,  has 
not  married  another,  there  must  be  evidence  of  an  offer  to  marry  on  the 
part  of  the  pit,  and  a  refusal  by  the  deft;  but,  if  the  pit  V  father  go  to  the 
deft,  and  ask  him  if  he  means  to  fulfil  his  engagements  to  his  daughter,  and 
he  reply  "Certainly  not,''  this  will  be  sufficient:  Gough  v.  Fatr^^  C  fy 
P.  634.  And  conduct  and  declarations  which  are  equivalent  to  a  refusal 
ju*e  sufficient  evidence.  Where  it  is  alleged  that  pit  has  married  another 
woman,  the  fact  must  be  proved.  1 

A  promise  to  marry  need  not  be  stamped:  Orford  v.  Cole^  2  Stark.  351. 

Evidence /or  Defendant. 

In  general,  where  one  party  has  improvidently  made  a  promise  to  marry, 
the  immoral  conduct  and  general  bad  character  of  the  other  party  will  con- 
stitute a  sufficient  defence.  In  an  action  for  a  breach  of  promise  of  mar- 
riage, if  on  the  part  of  the  deft,  it  is  proved  that  the  pit  is  a  loose  and  im- 
modest woman,  and  that  he  broke  his  promise  on  that  account,  it  goes \n  bar 
of  the  action;  but,  if  it  also  appear  that,  when  he  made  the  promise,  he  was 
aware  of  these  circumstances,  it  is  no  defence.  '  In  such  an  action,  the  deft. 
may,  in  mitigation  of  damages,  go  into  evidence  that  his  relations  disap- 
proved of  the  match;  and,  if  his  father  is  an  incompetent  witness,  on  ac- 
count of  his  having  employed  the  attorney  to  conduct  the  defence^  a  witness 
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*  will  be  allowed  to  proye  that  lie  Ivas  heard  the  father  exjness  to  the  deft,  his 
dislike  to  the  marriage:  Irving  v»  Crreentvoodf  \  C.  fy  P,  350.  Thus,  if 
a  man  who  has  made  a  promise  of  marriage,  discovers  that  the  person  he 
has  promised  to  marry  is  with  child  by  another  man,  he  is  justified  in 
breaking  such  promise,  and,  if  any  man  has  been  paying  his  addresses  to 
one  that  he  supp08es  to  be  loose  and  immodest,  he  is  justified  in  breaking 
any  promise  of  marrisrge  that  he  may  have  made  to  her;  but  the  jury  must 
be  satisfied  that  the  pit.  was  a  loose  and  immodest  woman,  and  that  deft 
broke  his  promise  on  that  account,  and  they  must  also  be  satisfied  that  the 
deft  did  not  know  he)^  character  at  the  time  of  the  makihg  of  the  promise; 
for,  if  a  man  knowingly  promise  to  marry  such  a  person,  he  is  bound  to  do 
so:  pef'Mbottf  Irving  v.  Greenwood^  I  C.  fy  P.  350.  General  charges 
and  imputations  of  this  kind  wpuld,  however,  go  to  the  damages:  Badde^ 
ley  V.  Moriiockf  Holt.  C.  151.     And,  though  a  promise  to  marry  be 

{iroved,  yet,  If  it  appear  that  the  pit  was  a  man  who  had  conducted  himself 
n  a  brutal  and.  violent  manner,  and  had  threatened  to  use  her  ill,  she  had  a 
right  to  say  that  she  would  not  commit  her  happiness  to  such  keeping,  and 
she  might  set  it  up  as  a  good  legal  defence;  but  his  Lordship  considered 
that  the  gross  manners  of  the  pit  only  went  to  the  damages,  and  not  to  the 
verdict:  per  Ld.  Ellenb.y  C.  t/i,  Leeds  y.  Cark,  4  Esp.  Sep.  256.  And, 
where  the  defence  was,  that,  previous  to  the  breach  of  the  promise,  dishon* 
esty  and  perjury  had  been  imputed  to  the  pit,  and  that,  the  defL's  wife 
calling  upon  him  io  vindicate  Us  character,  he  said  he  could  do  so,  but  in 
fact  did  not,  and  therefore  she  broke  her  promise,  Gibbsj  C.  t/I, 
r^667l  'ul^^y  ^^^9  ^^^  ^^^  to  ^  absolved  from  her  promise,  she  *^must 
show  that  the  pit  was,  in  fact,  a  man  of  bad  character;  for,  with- 
out proof  that  the  charges  were  well  founded,  such  charges  would  only  go 
to  the  damages:  Baddeky  v.  Mortlock,  Holty  C,  151.  .  Where,  in  an  ac- 
tion for  breach  of  promise  of  marriage,  the  deft,  relies  on  the  general  bad 
character  of  the  pit,  a  witness  may  be  examined  as  to  representations  made 
to  him  by  third  persons,  Foulkes  V.  Seltoayj  3  Esp.  Rep.  236;  and,  in 
this  case,  Kenyon^  C  /.,  observed,  ^*  Character  was  the  only  point  in  issue; 
«nd  that  was  public  opinion,  founded  t>n  the  conduct  of  the  p^rty :  he  there- 
fore thought  that  what  the  public  thought  was  evidence:^'  see  Pothiery 
Trcdte  (^  Contrat  de  J\iariage,p.  2,  c.  1,  art  7. 


MASTER  AND  SERVANT. 
See  "'Aoent,'*  "Pbincipal  and  Agent." 


MENACES. 
See  "  Duress." 
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Form  qf  Rsm£dy.]  As,  in  most  actions  of  ejectment,  mere  nominal  da- 
linages  and  costs  are  recoverable  therein  (when  otherwiaci  aee  ante$  456*-7,) 


MESNE  PROFITS.  1T9 

* 
in  order  to  compTete  the  remedy  for  ditfnages,  when  th^  possession  has 
been  long  detained,  an  action  of  trespass  for  the  mesne  profits  must  ba 
brought,  after  the -recovery,  in  ejectment.  A  lessor  in  ejectment  may 
waive  the  trespass,  and  recover  the  mesne  profits,  in  an  action  for  use  and 
occupation;  but  this  election  must  be  limited  to  the  profits^ accruing  ante^ 
cedently  to  the  time  of  the  demise  in  the  ejectment:  Addms^  328)  Bvtth 
V.  Wright^  1  7!  i?.  378;  Goodtitle  v.  North,  Doug.  584;  Cowp.  243. 
When  a  tenant  holds  over  after  the  expiration  of  the  landlord's  notice  to 
quit,  the  landlord,  after  a  recovery  in  ejectment,  may  waive  his,  action  of 
mesne  profits,  and  maintain  debt,  on  the  4  G  2,  c.  28,  against  the  tenant, 
for  double  the  yearly  value  of  the  premises,  during  the  time  the  tenant  so 
holds  over;  for  the  double  value  is  given  by  way  of  penalty,' and  not  as 
rent:  Trimins  v.  Rowlinson^  Burr.  1603.  Quscrey  as  to  debt  for  double 
rent,  see  ^damSf  13S. 

Trespass  lies,  though  the  profits  were  taken  anterior  to  t^  time  of  the 
demise  in  the  declaration  in  ejectment,  2  Burr.  667;  unless  where  a  fine 
has  been  levied,  in  which  case  trespass  cannot  be  supported  for  an  injury 
committed  anterior  to  the  entry  to  avoid  the  fine:  7  T.  i?.  732;  3  BL  Co. 
210.  A  copyholder  may  maintain  an  action  of  trespass  for  mesne  pro- 
fits from  the  time  of  surrender,  after  admittance  and  subsequent  recovery 
in  ejectment,  16  East,  210:  but  trespass  will  not  lie  for  mense  profits 
which  accrued  before  an  actual  entry,  made  to  avoid  a  fine,  1  Sound.  31 9> 
*.;  7  T.  R.  727 

This  action  may  be  brought  in  the  name  of  the  lessor  of  the  pit ,  or  of  the 
nominal  pit  in  ejectment:  2  M.  fy  S.  473.  If  there  were  several  demises, 
and  the  party  interested  had  no  right  of  possession  anterior  to  the  day  of 
the  demise  laid  in  the  declaration  in  ejectment,  or  if  there  be  any  expecta- 
tion of  the  death  of  lessor  of  the  pit,  or  of  the  bankruptcy  of  deft.,  it  is 
most  advisable  to  proceed  \jx  the  name  of  the  nominal  pit. ,  but,  otherwise, 
in  the  name  of  the  lessor.  If  the  action  is  brought  by  the  les- 
sor, the  *court  will  compel  the  real  pit  to  give  security  for  |[*668] 
costs:  Sayer  on  Cosis^  126.  A  tenant  in  common  may  sue  se- 
parately in  trespass  for  the  mesne  profits:  5  T.  R.  248;  2  W.  BL  R.  1077. 
A  tenant  in  common,  who  has  recovered  in  ejectment,  may  maintain  this 
action  against  his  companion:  3  Wtls.  118.  A  joint  action  for  m^ne  pro- 
fits may  be  supported  by  several  lessors  of  the  pit  in  ejectment,  after  re- 
covery therein,  although  there  were  only  separate  demises  by  each:  5  M.  ^ 
iS.  84;  2  Chit.  Rep.  410. 

The  action  should  be  against  the  deft,  against  whom  the  juflgment  in 
ejectment  was  recovered,  or,  at  all  events,  against  the  party  in  actual  posses- 
sion and  trespassing :  Burnt  v.  Richardson^  4  Taunt.  720;  post  669. 

Any  person  found  in  possession  after  the  recoveiy  in  ejectment,  is  liabl^  ' 
for  the  mesne  profits,  .during  the  |ime  heiwas.  in  pcissession:  Wbodfall,  L. 
4*  T.  511.     The  action  does  not  lie  against  executors  or  administrators  for 
the  profits  accruing  during  the  lifetime  of  the  testator.     See  6  Ves.  73,  as 
to  relief  against  them  in  equity..  ,.  ^ 

^• 

Form  ov  Pleadings.]  There  is  nothing  peculiar  relating  to  file  form  of 
the  pleadings^  distinguishing  thejn  from  other  actions  of  trespass:  posty 
<<  Trespass.'^  It  is  usual  to  state  the  day  of  deft's  entry  to  be  the  samtf 
as  the  day  of  the  ouster  laid  in  the  declaration  in  ejectment,  bat  this  i^ 
immaterial  and,  where  the  deft.'s  right  of  possession  and  the  deft's  uor 
Vol  n.  24 
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lawful  entry  were  anterior  to  that^day,  the  time  had  better  be  stated  ac* 
cording  to  the  fact.  The  declaration  should  expressly  state  the  different 
parcels  of  the  land,  &C.9  from  which  the  profits  arose,  or  the  deft,  may 
plead  the  common  bar.  It  should  also  state  the  time  when  the  deft  broke 
and  entered  the  premises,  and  ejected  the  pit,  the  length  of  time  dur- 
ing which  he  so  ejected  him,  and  the  yalue  of  the  mesne  profits  of  which 
he  deprived  him.  l^he  omission  of  these  statements  would  be  objectiona- 
ble on  demurrer,  but  will  be  aided  after  a  judgment  by  default,  or  on  gene- 
ral demurrer:  13  Eastj  407:  %ddain$^  33d.  If  any  particular  damage, 
waste,  or  injury,  were  done  by  deft,  to  the  premises>  the  same  should  be 
stated  fully.  The  costs  should,  at  all  events,  be  stated^  in  an  action  where 
thejudgment  was  aeainst  the  casual  ejector. 

The  plea  is  usually  the  general  issue.  As  to  what  defences  should  be 
pleaded  specially  see  post ,  <<  Trespass.^^  Deft,  cannot,  under  the  general 
issue,  give  in  evidence  that  the  pit  accepted  the  rent  of  the  premises  for 
the  time  in  dispute,  and  agreed  to  waive  the  costs  in  ejectment:  Doe  v.  Ijee, 
4  Taunt  459.  He  may  plead  the  Statute  of  Limitations,  B.  N.  P.  83; 
and,  in  that  case,  pit  cannot  recover  beyond  sit.  years'  profits.  The  in* 
solvency  of  the  deft  is  not  a  good  plea,  2  B.  S^  A.  407,  nor  is  bankruptcy^ 
Doug.  584.     The  deft,  cannot  pay  money  into  court:  2  Wih.  115. 


Precedents. 

DICXAEATION  IN  TKB8PAS8  VOft  ME8NI  PaORTa. 

{CcmiMmeemeWt  and  eonchmon  as  ante^  *^Deelarationy*^**po8t,^  Tre8pa$$.^)    For  tliat  tbo 
deft.,  heretofore,  to  wit,  on,  4tc.  (supra,)  with  force  and  arms,  &.C.,  broke  and  entered  direre,  to 

wit, messuages,  &^.  {the  premues  are  to  be  described  as  in  the  dedaraiion  in  ejectment,) 

situate  and  being  in  parish  of ,  in  the  county  of ,  and  ejected,  expelled,  pot  out* 

and  amoved,  the  said  pit  from  his  possession  and  occupation  thereof,  and  kept  and  contintiod 
him  so  expelled  and  amoved  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  aforesaid 
until  and  upon,  &c.  (the  day  on  which  possession  was  obtaiTied,)  and,  during  that  time,  took  and 
had,  and  received  to  the  use  of  him,  the  said  defti,  all  the  issues  and  profite  of  the  said  tenements, 
being  of  great  value,  to  wit,  of  the  value  of  jC-*;  whereby  the  said  pit,  during  all  the  time  afore- 
■aid,  not  only  lost  the  issues  and  profits  of  the  said  tenements,  with  the  appurtenances,  but  was 
deprived  of  the  use  and  means  of  cultivating  the  same,  and  was  forced  and  obli^od  to 
r^  66  91  ^^^  ^'^  necessarily  lay  out  and  expend  divers  large  sums  of  *money,  amountmg  in 
^  ^   the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  J^,  in  and  about  the  re- 

covering of  the  possession  of  the  said  tenements,  with  the  appurtenances,  to  wit,  at,  ^c^  afore* 
said.  {If  there  have  been  anvpartieidar  injury  done  to  the  premises,  desaibe  it.  Add  a  eotmt 
de  bonis  apostatis /or  com,  ^c,  carried  atoay,  according  to  the  faetJ)  And  other  wrong*,  dte» 
{Conclusion  ms  post^  **  TVespass.^* 


Evidence. 

The  requisite  evidence  in  this  action  consists — 1,  in  pit's  title;  2,  his 
re-entry;  3,  the  deft. 's  liability;  and^  4,  the  damages* 

Jvo/of  Title.]  As  this  action  cannot  be  maintained  until  the  pit  has 
bed  a  judgment  in  ejectment,  pit  must  prove  his  title  by  producing  aa 
examined  copy  of  the  judgment  in  ejectment;  and  this  will  be  sufScient 
evidence  of  title,  whether  the  action  he  by  the  lessor  of  the  pit,  or  by  the 
nominal  pit,  against  all  who  are  parties  to  such  judgment,  and  whether  it 
be  upon  verdict  or  by  default;  jSslih  v.  Parker^  2  Burr.  665;  B*  N.  P. 
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87.  It  is,  however,  only  evidence  of  title  from  the  time  of  the  demise  laid 
in  the  declaration  in  ejectment;  and,  therefore,  if  the  pit.  seeks  to  recover 
damages  anterior  to  that  time,  it  will  be  necessary  for  him  to  give  further 
evidence  to  substantiate  his  title:  id.;  and,  as  to  such  evidence,  see  ante, 
**  EJectmenL'^  The  judgment  in  ejectment  on  the  several  demises  of  two 
will  be  evidence  of  title  for  them  in  an  action  of  trespass,  brought  by  them 
jointly:  Chamier  v.  Llingoriy  5  M.  fy  S.  64;  2  ChU.  Sep.  410,  j.  c. 

Proof  of  Re-Entry.'\  A  re-entry  must  be  proved,  for,  without  it,  the 
possession  is  not  vested  in  the  pit  Some  doubt  seems  to  exist  as  to  what 
proof  of  entry  will  be  sufficient;  the  better  opinion,  however,  seems  to  be, 
that  when  once  an  entry  has  been  made,  it  will  have  relation  to  the  time  the 
title  accrued,  so  as  to  entitle  the  claimant  to  recover  the  mesne  profits  from 
that  time:  MefccUf  v.  Harvey^  1  Ves.  248;  AdamSy  334.     Pit.  should 

I>rove  the  writ  of  possession  executed^  in  case  the  deft  has  not  voluntarily 
et  the  pit  into  possession,  Calvert  v.  Horsfallj  4  Esp.  Rep,  167;  or 
where  the  judgment  has  been  by  default  against  the  casual  ejector:  B.  N.  P. 
87.  Such  writ  and  execution  will  be  proved  by  an  examined  copy  of  the 
writ  and  sheriflfs  return.  Where  the  deft  has  entered  into  the  common 
consent-rule,  it  does  not  appear  to  be  necessary,  though  it  is  very  usual, 
and  perhaps  prudent,  to  prove  the  writ  of  possession  executed:  and  it  ap- 
pears sufficient  to  prove  the  rule  to  confess  lease,  entry j  and  ouster^  and 
that  deft  entered  into  it:  B.  N.  P.  87.  By  entering  into  the  rule  to  con- 
fess, the  deft  is  estopped  both  as  to  the  lessor  and  lessee  from  disproving  the 
entry:  ib. 

Proof  of  Defendant's  Liability.']  It  must  be  established  that  the  deft, 
was  the  trespasser,  and  in  possession,  either  as  tenant  or  landlord,  during 
the  time  for  which  pit  claims  the  mesne  profits:  see  ante,  668.  When 
the  judgment  in  ejectment  is  against  the  casual  ejector  for  want  of  an  appear- 
ance, and  the  action  for  mesne  profits  is  brought  against  the  landlord^  pit 
should  prove  that  the  deft,  was  landlord  when  the  ejectment  was  brought, 
which  may  be  done  by  showing  him  to  have  received  the  rents  and  profits 
accruing  subsequently  to  the  day  of  the  demise ;  and  that  he  received  the 
notice  of  the  service  of  the  declaration  in  ejectment  upon  the  tenant  in  pos- 
session; but,  if  the  landlord  has  subsequently  promised  to  pay  the  rent  and 
costs  of  the  ejectment,  this  proof  will  be  dispensed  with:  Hunter  v.  BrittSj 
3  Camp,  455;  Jidamsy  336.  The  proof  of  the  party's  being  actually  in 
possession  should  be  established  by  parties  acquainted  with  that 
fact  When  the  deft  was  deft  in  the  ejectment*  his  being  the  r*670l 
trespasser  will  be  readily  proved  by  the  judgment  in  the  eject- 
ment, or  by  the  consent-rule  entered  into  by  him.  If  there  be  a  recovery 
in  ejectment  against  the  wife,  the  judgment  will  not  be  evidence  against 
the  husband  and  wife  in  this  action:  Denn  V.  White,  7  T.  P.  Ill;  ante, 
41,  50. 

Proof  of  Damages.]  The  action  is  for  the  damages  which  the  pit.  has 
sustained  by  being  kept  out  of  possession,  and  hence  damages  must  be 
proved  accordingly.  The  pit  should  therefore  be  prepared  to  prove  the 
annual  value  of  the  premises.  The  jury  are  not  confined  in  their  verdict  to 
the  mere  rent  of  the  premises,  but  they  may  give  such  extra  damages  as  they 
may  think  the  particular  circumstances  of  the  case  demand:  Goodtitle  v. 
ToowASy  3  Wils.  126.     If  he  goes  only  for  damages  from  the  day  of  the 
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demise  laid  in  hia  declaration  in  the  ejectment,  the  judgment  in  ejectment  is' 
conclusive  as  to  his  right  from  that  time:  but  he  may  go  for  a  time  preced- 
ing the  day  laid  in  the  ejectment;  but  he  must,  in  such  case,  go  into  evi- 
dence of  his  title  from  that  period,  as  he  would  be  bound  to  do  in  bringing 
his  title  by  ejectment:  antty  66S.  He  can  only  recover  againsi  deft,  the 
mesne  profits  during  the  time  deft  was  wrongfully  in  possession:  ante^ 
668,  He  can  in  no  case  recover  beyond  the  extent  of  six  years;  if  the  stat- 
ute of  limitations  be  pleaded,  antey  668. 

The  pit  may  recover  the  amount  of  the  taxed  costs  of  the  ejectment, 
but  not  any  extra  costs :  Doe  v.  DaviSj  1  *E9p.  Rep.  358 ;  Brook  v* 
BrydgeSy  7  Moo.  471  ;  R.  Sr  M.  419.  But  this  mode  of  recovering  taxed 
costs  is  seldom  resorted  to^  unless  where  the  judgment  was  obtained  against 
the  casual  ejector. 

The  pit  will  be  entitled  to  give  evidence  of  any  injury  done  to  the 
premises  in  consequence  of  the  misconduct  of  the  deft,  if  such  fact  have 
been  specially  alleged  in  his  declaration :  Adorns^  336.  Pit  may  recover 
some  damages  for  his  trouble  :  3  WUs.  121. 

As  to  the  recovery  of  damages  in  ejectment  under  the  1  6.  4,  c.  87,  b. 
2,  see  antty  456,  7. 

Where  the  pit,  in  an  action  for  mesne  profits,  recovers  less  than  40».,and 
the  Judge  does  not  certify  that  the  title  came  in  question,  the  pit  will  be 
entitled  to  no  more  costs  than  damages  ;  Doe  v.  DaviSj  6  T.  R.  593. 

We  have  already  seen  what  deft  may  plead,  and  his  evidence  should  be 
prepared  to  support  his  plea  accordingly,  or  else  to  rebut  pit's  proofs. 
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«Pe|^  OF  Remebt  and  Pleadings.]  Where  a  deft  receives  money 
which  belongs  to  pit,  or  which,  in  equity  and  justice,  he  should  not  retain, 
and  which  ought  to  be  paid  to  pit,  assumpsit  or  debt  lies  against  him  for 
the  amount  of  it,  as  for  so  much  money  had  and  received  to  pit's  use  :  2 
T.  R.  370  ;  2  Burr.  1012 ;  3  5.  §•  P.  169.  Assumpsit  lies  to  recover 
money  had  and  received  to  the  use  of  the  pit ;  and,  in  some  cases,  though 
the  money  have  been  received  tortiously,  or  by  duress  of  the  person  or 
goods,  it  may  be  recovered  in  this  form  of  action,  the  law  implying  a  con- 
tract in  favour  of  the  party  entitled,  2  Ld.  Raym.  1216,  1  B.  fy.  C.  418, 
2  lb.  369,  3  D.  ^  R.  568  ;  as,  against  a  person  who  has  usurped  an  office, 
and  received  the  known  and  accustomed  fees  of  office,  though  mere  gra- 
tuitous donations  cannot  be  recovered  in  assumpsit:  6  T.  R.  631.  But, 
though  the  pit  may,  in  some  cases,  waive  the  tort  or  trespass,  and  declare 
in  assumpsit  for  money  had  and  received,  Cowp.  419,  yet  it  cannot,  in 

Seneral,  be  supported  to  recover  back  money  paid  for  the  release  of  cattle 
istrained,  damage  feasant;  but  the  party  must  resort  to  trespass  or  reple- 
vin ;  i6.  415;  1  ChiL  PI.  96.  The  asignees  of  a  bankrupt  may 
[*67l]  ^recover,  as  for  money  had  and  received  against  the  deft,  who 
took  the  goods  of  the  bankrupt  in  execution  after  an  act  of  bank- 
ruptcy, and  then  purchased  the  goods  from  the  sheriff  under  a  bill  of  sale, 
although  no  money  actually  passed :  1  Stark.  134.  And  where  the  as- 
signees of  a  bankrupt^  suing  for  another  as  trustee,  recovered  against  the 
aheriff  for  ^e  escape  on  mesne  process,  the  party  beneficially  interested 
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may  recover  the  amount  from  the  aflsignees,  in  the  form  of  action :  1  M. 
^  &  714.  Assignees  may  also  declare' in  assumpsit  for  money  paid  by 
way  of  fraudulent  preference,  anterior  to  the  act  of  bankruptcy  :  10  East, 
378.  And  the  assignees  of  a  bankrupt  may  declare  for  money  had  and  re- 
ceived against  a  creditor  who  has  levied  his  debt  by  ^.  fa.  after  the  act  of 
bankruptcy :  1  fF.  Bl.  R.  827  ;  1  Chit.  PI  306.  And,  where  the  deft.; 
having  fraudulently  induced  pit  to  sell  goods  to  A.,  who  could  not  pay  for 
them,  and,  on  the  nominal  resale  of  those  goods  by  A.,  in  which  the  deft. 
was  really  concerned,  had  obtained  himself  the  money  paid  on  such  re-sale, 
it  was  held,  that  the  pit  nyght,  in  an  action  for  money  had  and  received, 
recover  of  the  deft  the  value  of  the  goods  unpaid  for  by  A. :  2  -B.  4*  B. 
369.  And,  where  the  landlord  refused  to  allow  property-tax,  and  dis- 
trained and  sold  for  the  whole  of  the  rent,  the  tenant  recovered  the  amount 
of  the  tax,  in  assumpsit  for  money  had  and  received  i  \  M,  fy  S.  609. 
But  a  landlord  cannot  sue  the  sherLS*  for  money  had  and  received,  where 
the  sheriff  does  not  leave  a  year's  rent,  according  to  8  Anne^  c.  14,  8.  1 ; 
3  Camp.  260 ;  2  C.  ^  P.  103.  If  a  contract  be  broken^  an  action  for^ 
money  had  and  received,  will  not  lie  for  money  paid  under  it ;  an  action  i 
for  the  breach  of  such  contract  is  the  proper  form  of  remedy  ;  but,  if  the 
contract  has  been  rescinded,  it  is  otherwise,  and  assumpsit  for  money  had  < 
and  received  lie,  Beel  C.  fy  P.  18:  as,  where,  either  by  the  terms  of  the< 
contract,  it  was  left  in  the  pit's  power  to  rescind  it,  and  he  does  so,  or  1 
where  the  deft  afterwards  assents  to  its  being  rescinded,  assumpsit  fori 
money  had  and  received  lies ;  but,  if  the  contract  continue  open,  he  can^ 
only  recover  damages,  and  must  declare  specially  :  I  T.  S.  214  ;  1  ChiL 
PI.  307.  And  thus,  where  a  horse  or  goods  warranted  sound,  or  of  a  cer- 
tain quality,  turn  out  to  be  otherwise,  the  vendor  must,  in  general,  sue  on 
the  warranty  or  special  contract,  and  cannot  maintain  assumpsit  for  money 
had  and  received,  to  recover  back  the  price,  or  part  of  it :  7  East,  274, 
279  ;  1  T.  R.136:  post.  And  where  some  act  is  to  be  done  by  each' par- 
ty under  a  special  agreement,  and  deft,  by  his  neglect  prevents  the  pit. 
from  carrying  the  contract  into  execution,  the  pit.  may  recover  back  any 
money  he  has  paid  under  it,  as  received  to  his  use :  7  T.  JR.  181.  Unless 
the  pit  has  received  benefit  in  part'  from  the  original  contract,  he  shpuld 
declare  specially  :  I  N.  B.  260.  351-4  ;  5  East,  449  ;  7  ib.  274  ;  1  Chit. 
PL  307.  Interest  cannot  be  recovered  under  a  count  for  money  had  and 
received,  as  only  the  sum  really  received  is  recoverable ;  therefore,  if  pit 
proceed  for  interest,  he  must  declare  specially  :  1  B.  fy  P.  306  ;  2  TV.  BL 
R.  1078 ;  4  Esp.  Rep.  223.  This  count  will  not  lie  for  stoc^  :  2  B.  fy 
md.  51.  Foreign  money  may  be  recovered  under  the  denomination  of 
English :  1  Marsh.  33 ;  5  Taunt.  228,  s.  c. 


Precedents. 

INDKBITATUS  ASSUUPSIT  WOK  MONKT  HAD  AND  RKCEIVEO. 

(Tk$  indthitatua  count  in  aBSumpHt  is  asanU^  instrting  these  words:)  For  bo  much  money  by 
the  nid  deA.  before  that  time  had  and  received  to  and  for  the  use  of  the  said  pit;  and,  being  so 
indebted,  &c.    {Cvnelusum  in  assumpsit  as  ante,  139. 

INDKBITATUS  IN  DEBT  FOR  MONET  BAD  AND  RBCBITKD. 

r  And  whereas,  also,  the  said  deft,  alterwards,  to  wit,  on,  Slc,  aforesaid,  at,  &C.,  aforesaid,  had 
and  received  a  certain  oUjer  sum  of  moiiey,  to  wit,  the  sum  of  £— ,  of  like  lawful  money,  to  and 
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for  the  use  of  tbe  said  pH.,  and  to  be  paid  by  the  said  deft  to  the  said  pit,  when  he,  the  said  deft, 
should  be  thereunto  afterwards  requested.    Whereby,  2cc    ( Conclude  as  ante,  409. ) 


r*672l  ^Evidence  for  Plaintiff. 

The  pit.  must  prove  the  receipt  of  the  money  by  the  deft,y  and  that  it 
was  received  to  his  (plL's)  rise. 

Proof  o/Seceipt  of  the  Money,]  It  must  be  proved  that  money  or  cash 
came  into  the  deft,  's  hands.  Proof  of  deft,  's  receipt  of  money's  worth  will 
not  suflSce ;  thereafter,  the  action  will  not  lie  for  stock :  5  Burr.  2589 ;  2 
JB.  fy  Jl.  51.  If  a  party  gives  another  that  which  may  be  readily  turned 
into  money,  it  may  be  treated  as  such  in  an  action  for  money  had  and  re- 
ceived, Doug,  137,  4  Bing,  178;  and,  where  the  property  delivered  to 
deft  is  saleable,  the  receipt  of  money  may  be  presumed,  particularly  after 
a  lapse  of  time:  ib,\  4  T.  R,  687;  SB.  fyP.  559.  A  bill  of  exchange,  pay- 
able to  the  drawer's  order,  is  evidence  in  an  action,  by  the  drawer  against 
the  acceptor,  of  money  had  and  received  by  the  latter  to  the  use  of  the 
drawer:  Thompson  v.  Morgan^  3  Camp.  101.  The  receipt  of  provincial 
notes  by  the  deft,  which  he  has  received  as  money,  is  sufficient  evidence  of 
the  receipt  of  money  by  him :  Prichard  v.  Bankesy  13  Bastj  20.  And, 
where  an  insurance-broker  has  received  credit  in  account  with  an  under- 
writer, for  a  loss  upon  a  policy,  his  principal  may  maintain  this  action  against 
him  to  recover  the  amount,  although  he  has  not  actually  received  it :  6 
Taunt.  110;  3  Camp.  199.  As  to  when  it  lies  by  assignees  of  bankrupt, 
ante,  237,  239. 

Money  had  and  received  will  not  be  supported  to  recover  the  value  of 
bank-notes,  if  it  appear  that  the  party  found  them,  Moyes  v.  PricCj  Chit. 
BillSj  426 ;  though  if  not  produced  at  the  trial,  the  receipt  of  their  value 
will  be  presumed:  ib.;  Longchamp  v.  Kenny y  Doug.  138.  TTshould  be 
shown  deft  received  some  particular  or  specific  sum:  3  B.  fy  C.  626;  5  D. 
^  R.  500. 

Proof  of  Receipt  of  Money  by  Defendant."]  The  money  must  appear 
to  have  been  received  by  deft,  or  his  agent,  for  pit's  use:  9  Easty  378; 
C.  fy  P.  128;  1  Taunt.  65.  Deft  must  be  the  principal:  if  he  appear  to 
be  the  mere  bearer  of  the  money  from  one  party  to  the  othe^,  he  will  not 
be  liable,.  Voles  v.  Wright y  4  Taunt.  198;  nor  will  he  be  liable  if  he  was 
a  mere  receiver  or  collector,  4  Burr.  1985 ;  nor  if  he  were  an  agent,  who 
has  paid  over  money  pursuant  to  the  directions  of  the  party  depositing  it 
with  hinu  and  without  notice  of  the  plt.'s  title;  but,  until  thero  has  been  a 
change  ot  circumstances,  by  his  having  paid  over  the  money  to  his  princi- 
pal, or  doing  something  equivalent  to  it,  he  remains  liable.  Cox  v.  Prenr 
ticCy  3  M.  ^  S.  344;  and  he  always  remains  liable,  if,  before  any  act  done 
by  him  as  to  the  money,  he  has  received  notice  from  the  pit  to  retain  it: 
Edwards  T;  Haddingy  5  Taunt.  815;  8  li.  136.  An  agent's  merely  pass- 
ing money  in  account,  or  making  arrest,  without  new  credit  given,  fresh 
bills  accepted,  or  further  sums  advanced  for  the  principal  in  consequence 
of  it,  is  not  equivalent  to  a  payment  over:  Cou)p.  565 ;  3  M.  fy  S.  344 ;  5 
Taunt.  657  y  815.  The  payment  must  be  bona  fide:  ib.  Money  had  and 
received  cannot  be  maintained  against  a  church-warden  to  recover  back  dues 
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which,  previous  to  the  commencement  of  Ihe  action,  had  been  paid  over  to 
the  trustee  of  a  chapel,  for  whom  they  were  received:  Horsfall  v.  Hand- 
ley,  8  Taunt  136.  Where  money  was  deposited  by  a  bankrupt  in^  the 
hands  of  an  arbitrator  to  decide  to  whom  it  belonged,  and  the  arbitrator, 
before  a  commission  issued,  and  without  knowledge  of  any  act  of  bank* 
ruptcy,  paid  the  money  over  to  the  person  whom  he  thought  entitled  to 
receive  it,  it  was  held  the  assignees  could  not  recover  from  the  arbitrator ; 
Tope  fy  Nicholls  v.  Hocking  1  B.  fy  C.  101 ;  and  see  judgment  of  Lord 
Tenterden,  ib.  When  the  action  lies  against  a  partner,  see  3  Bing,  54; 
po3ty  ^^  Partner. ^^  Where  money,  in  litigation  between  two  parties,  has, 
by  mutual  consent,  been  paid  over  to  a  trustee,  in  trust  for  the 
•party  entitled  to  it,  it  can  only  be  recovered  by  the  party  enti-  []*673"] 
tied  to  it  from  the  stakeholder,  and  not  from  the  original  party 
who  was  indebted:  9  East,  378;  2  Camp.  68.  After  a  sale  by  a  sheriff, 
under  an  execution,  at  the  pit's  suit,  an  action  may  be  maintained  against 
such  sheriff  for  money  had  and  received,  without  calling  the  sheriff  to  re- 
turn the  writ  or  demanding  the  money:  3  Salk.  323;  1  Esp.  Rep.  263;  3 
Camp.  347;  SB.S^Ji.  696;  \  B.  fy  B.  370. 

Praqfthat  Money  was  received  for  Plaintiff  ^s  Use.']  It  must  be  shown 
that,  at  the  time  of  the  receipt  of  the  money,  it  was  reeeived  for  pit's  use, 
for  a  chosQ  in  action  is  not  assignable:  1  Eas,tj  103:  3  A  ^  P.  559.     Pit 
must  be  lecally  entitled  to  the  money  at  the  time  of  the  receipt,  and  not  at 
the  time  of  the  action:  ib.    But,  in  soi^  cases,  where  a  party  has  engaged 
to  pay  a  sum  of  money  over  to  a  third  person,  the  latter  may  recover  it  as 
had  and  received  to  his  use ;  and  this  may  be  effected  by  the  arrangement 
between  the  parties:  thus,  where  A.  owes  B.  £100,  and  B.  owes  C.  £100, 
and  the  three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay  C.  the 
iDlOO:  B.'s  debt  is  extinguished,  and  C.  may  recover  the  sum  against  A.: 
p.  BiUler,  J.,  3  T.  R.  180;  3  jB.  4-  C.  855;  S  D.fy  R,  735;  5  B.fy^. 
22S',  4  B.  fy  C.  163;  6  B.  4*  R.  288.     In  such  case,  however,  two  ingre- 
dients are,  it  seems,  necessary,  in  order  to  enable  the  pit  C.  to  sue  A. :  as ' 
for  money  had  and  received:  viz.  that  the  debt  originally  due  to  him,  the 
pit,  from  the  third  person  B.,  should  be  extinguished  by  the  new  arrange- 
ment, and  that  the  debt  due  from  the  deft  to  the  third  party,  B.,  should 
have  been  for  money  had  and  received,  5  B.  4*  w?.  228,  Wharton  v.  Walk- 
er, 4  B.  fy  C.  163;  and  the  debt  due  to  the  pit  from  B*.  is  not  extinguished, 
unless  there  be  a  communication  between  all  parties,  and  an  express  agree- 
ment by  the  pit.  to  accept  the  deft  only  as  his  debtor,  ib.,  3  B.  ^  C.  591, 
5  D.  fy  R.  735 ;  and,  if  the  deft  was  not  originally  indebted  to  the  third 
party,  B.,  as  for  money  had  and  received,  the  pit's  remedy,  as  it  seems,  is 
OQJy  by  special  action  of  assumpsit  on  the  agreement:  id.;  and  see  Chit,  on 
Cont.  184.    Where  A.  sent  bills  to  B.,  his  hanker,  directing  him  to  pay 
part  of  the  produce  to  C,  and  B.,  refused  to  act  upon  the  order,  but  re- 
ceived the  produce  of  the  bills,  it  was  held,  that  C.  could  not  maintain  an 
action  against  B.  for  so  much  money  had  and  received  to  his  use,  since,  as 
between  the  pit  and  deft,  there  was  no  privity,  either  express  or  impMed: 
Williams  v.  Everett,  14  East,  582.     But,  where  money  was  paid  into  a 
bankbg-house,  for  the  purpose  of  taking  a  particular  bill  then  lying  there 
for  payment,  although  the  banker's  clerk  said  at  the  time  that  he  could  not 
give  up  the  bill,  but  took  the  money,  it  was  held  to  be  money  had  and  re- 
ceived to  the  use  of  the  owner  and  holder  of  the  bill,  and  that  it  could  not 
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be  applied  by  the  bankers  to  the  general  account  of  the  acceptor,  who  Itad 
paid  the  money :  De  Bemales  v.  Fullery  ib.  590,  in  notes.  A  person 
cannot,  in  general  revoke  an  authority  to  his  debtor  to  pay  the  debt  to  a 
third  party,  the  creditor  of  the  former,  after  the  debtor  has  given  a  pledge 
to  such  third  party  that  he  will  pay  the  money  according  to  the  authority: 
Hodgson  V.  Anderson^  3  B.  fy  C.  842;  8  Moo.  10.  As  to  the  effect  of  a 
transfer  in  a  banker's  books,  &c.,  see  I  S.  ^  M*  68;  Cowp.  565;  Chit,  on 
Cont.  185. 

/  This  action  may  alsobe  maintained  on  9i  consideration  which  hvAfailedy 
for  on  a  contract^  rescinded  or  not  performed,  as,  on  the  purchase  of  an 
sestate,  to  recover  a  deposit,  if  the  title  be  defective,  2  W.  BL  Rep,  1078, 
/l  Esp.  Rep.  268,  4  ib.  221 :  or  the  seller  is  not  prepared  to  make  it  out  by 
L  the  time  prescribed,  4  Taunt.  334,  1  Esp.  Rep.  150;  or  there  be  any  other 
/  circumstances  entitling  the  pit.  to  rescind  the  contract,  and  which  he  has 
^  rescinded  accordingly.     The  pit  must  prove  the  defect  in  the  title,  ante^ 
169,  &c.,  and  such  other  circumstances  entitling  him  to  a  return  of  the 
money.     Each  party  must  be  put  in  statu  quo  to  sustain  an  action  on  this 
ground:  therefore,  if  the  purchaser  of  premises  has  taken  pos- 
r*674l  session  of  them,  he  will  *be  considered  to  have  adopted  the  con- 
tract, and  cannot  disaffirm  it;  in  such  case  the  pit  must  resort  to 
a  special  action  on  the  agreement;  5  Ea^sty  449.  Where  the  agreement  was 
by  parol,  and  money  was  paid  by  the  pit  to  the  deft  for  the  purchase  of 
leasehold  premises,  under  a  misapprehension,  by  both  parties  that  the  deft, 
was  the  legal  representative  of  the  lessee,  though  it  turned  out  afterwards 
that  he  was  not,  it  was  held,  that  the  money  might  be  recovered  as  paid  by 
mistake:  6  T.  R.  606.    And,  where  a  party,  under  an  agreement  to  pur- 
chase some  premises,  took  possession  of  them,  and  the  vendor  evicted  him 
before  the  sale  was  complete^  it  has  been  held  in  equity,  that  the  purchaser 
was  not  bound  to  complete  his  agreement;  3  Mer.  124;  Ohit.  on  Cont.  189. 
On  the  sale  of  a  horse  or  other  chattel,  with  a  warranty,  or  other  contract^ 
which  the  deft  has  broken,  if  the  pit  has  rescinded  the  contract  in  a  proper 
and  reasonable  time,  by  returning,  or  offering  to  return,  the  horse  or 
chattel,  on  proof  of  those  facts,  this  action  lies:  ante,  536.    Where  an  an- 
nuity is  defective,  and  the  deeds  are  set  aside,  the  consideration-money  is 
recoverable  back  in  this  form  of  action:  Shore  v.  Webb,  1  T.  R.  7S2.  And 
this,  where  one  of  several  securities,  securing  the  annuity,  fails :  Scarjield 
V.  GovJand,  6  Easi,  241.   The  deeds  should  be  produced  and  proved,  and 
the  rule  of  court,  setting  them  aside,  produced:  2  Stark.  Ev.  215,  (n.) 
But  the  grantor  has  this  remedy,  even  though  the  annuity  has  not  been  set 
aside,  if  the  knowledge  that  the  memorial  is  defective  has  been  communi- 
cated: 3  Taunt.  56.  But  deft,  may  deduct  payments  made  on  the  annuity: 
3  East,  12;  4  Esp.  Rep.  196;  Chit,  on  Cont.  189.   Where  a  scheme  for 
establishing  a  tontine  was  put  forth,  stating  that  the  money  subscribed  was 
to  be  laid  out  at  interest,  and  after  some  subscriptions  had  been  paid  to  the 
directors,  in  whom  the  management  of  the  concern  was  vested,  but  before 
any  part  of  the  money  was  laid  out  at  interest,  the  directors  resolved  to 
abandon  the  project;  it  was  held,  that  each  subscriber  might,  in  this  action, 
recover  the  whole  money  advanced  by  him,  without  deduction  of  any  part 
towards  the  payment  of  the  expenses  incurred:  Nocketts  y.  Crosby,  3  B. 
4*  C  814;  5  D.  ^  R.  751.  Where  A.  having  sold  B.  shares  in  a  projected 
joint-stock  company,  and  the  undertaking  having  been  abandoned  before 
any  thing  was  done  pursuant  to  the  project,  it  was  held,  that  B.  might  reco- 
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ver  froni  A.  the  money  paid  for  the  shares:  3  Bing.  5.  And  the  mother 
of  an  illegitimate  child  may  recover,  in  this  action,  money  deposited  with 
the  officers  to  meet  any  charge  to  which  the  parish  might  be  liable  in  re- 
spect of  the  child,  3  Bing.  424;  so  it  lies  where  the  child  dies  before 
expense  is  incurred:  3  Moo.  211. 

Money  obtained  by  fraud  or  misrepresentation  is  also  recoverable  in 
this  action,  and  it  is  no  answer  that  the  deft,  would  be  entitled  to  it  in  equity: 
Crockford  v.  Winter ^  1  Camp.  124.  Thus,  where  the  deft  had  fraudu- 
lently colluded  with  J.  S.,  who  was  in  insolvent  circumstances,  to  obtain 
goods  from  the  pit  and  the  proceeds  of  such  goods  eventually  came  to  the 
deft's  hands,  in  satisfaction  of  a  debt  due  to  him  from  I.  S.,  it  was  held 
that  the  pit  was  entitled  to  recover  in  an  action  for  money  had  and  received: 
Abbott  V.  Barry ^  5  Moo.  98;  2  B.  fy  B.  369,  s.  c;  3  Taunt.  274.  So 
it  lies  where  goods,  not  liable  to  seizure,  are  seized  by  a  revenue  officer,  who 
extorts  money  to  release  them,  Irving  v.  Wilson j  4  T.  R.  485;  or  where 
a  sheriff  extorts  a  larger  fee  than  he  has  a  right  to:  Dew  v.  Parsons^  2  B. 
Sr*d.  56S,  And  this  action  is  maintainable  to  recover  money  in  the  hands 
of  an  overseer,  levied  on  a  conviction  which  has  been  quashed:  Felt  ham 
V.  Tarry f  1  T.  B.  387.  It  also  lies  to  recover  money  where  the  person 
who  received  It  acted  under  a  void  authority:  Robson  v.  Eaton,  1  T.  R. 
59;  Cowp.  419. 

This  action  lies  to  recover  money  extorted  or  obtained  by  oppression; 
and,  thus,  it  is  maintainable  against  a  lessee  of  tolls,  who  impro- 
perly exacts*  from  the  pit  more  toll  than  ought  to  be  taken,  r*675"l 
Wightw.  22,  2  J5.  4*  ^.  206,  4  ib.  200;  or  for  a  fee  paid  by  a 
publican  to  a  justice  of  the  peace  for  his  license:  2  B.  8^  C.  729,  ante,  674; 
4D,  fy  R.  283.  It  lies  to  recover  the  excess  of  interest  taken  from  the  pit 
on  an  usurious  bargain,  ^Doug.  697,  n.,  Str.  915;  or  money  paid  by  the 
pit.,  a  banjcrupt,  as  an  inducement  to  the  deft.,  his  creditor,  to  sign  his  cer- 
tificate, Doug.  472,  697;  or  money  paid  by  A.,  the  pit.,  to  B.,  in  order  to 
compromise  a  quitam  action  of  usury  brought  by  B.  against  A.,  on  the 
ground  of  an  usurious  transaction  between  the  latter  and  one  E. :  8  Ec^t, 
378. 

This  action  sometimes  lies  for  money  paid  and  had  and  received  by  deft, 
by  mistake.  Where  a  person,  with  a  full  knowledge.of  the  facts,  volunta- 
rily pays  a  demand  unjustly  made  on  him,  though  attempted  to  be  enforced 
by  legal  proceedings,  it  will  not  be  considered  as  paid  by  compulsion,  and 
he  cannot  recover  it,  though  he  protested  at  the  time  of  payment:  1  Esp. 
Rep.  279-84;  2  ib.  572,  723;  3  B.  ^  P.  520;  5  Taunt.  147;  I  M.  ^  S. 
610-11;  4  jB.  4*  C.  290;  6  D.  ^  R.  288;  Chit,  on  Cont.  190.  But,  if  a 
party  making  a  {payment  is  obliged  to  pay,  in  order  to  obtain  possession  of 
things  to  which  he  is  entitled,  the  money  so  paid  is  not  a  voluntary,  but  a 
compulsory,  payment,  and  may  be  recovered  back:  1  B.fy  C.  85.  If  a 
party  pay  money  under  a  mistake  of  laWy  he  cannot  recover  it" back;  but  if 
he  pay  money  under  a  mistake  of  the  real  facts,  and  no  laches  are  imputable 
to  him,  (in  respect  of  the  omitting  to  avail  himself  of  the  means  of  know- 
ledge within  his  power,)  he  may  recover  back  such  money:  p.  Bay  ley  ^  «7I, 
Miines  v.  Duncan,  6  jB.  ^  C  677.  Where  pit  paid  to  an  attorney  the 
amount  of  his  bill,  which  was  afterwards  taxed,  and  reduced  considerably 
Vol.  n  25 
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thereby,  he  cannot  recover  for  the  difference:  2  Stark,  85.     A  setUement 
of  accounts  will  have  the  same  operation  as  payment:  4  jB.  ^  C.  281 ;  6  D. 
^  JR.  288.     A  person  discounting  a  forged  money-bill  may  recover  back 
the  money  in  this  action:  Jones  v.  Bydcy  5  Taufti.  187.     So,  in  the  case 
of  forged  bank-notes:  ib.     And  thus,  where  a  banker  by  mistake  paid  a  bill 
for  the  honour  of  the  customer  whose  name  was  forged,  but,  discovering 
the  mistake,  gave  notice  thereof  to  the  holder  in  sufficient  time  to  enable 
him  to  give  notice  of  nonpayment  to  the  indorsees,  it  was  held  that  the 
money  was  recoverable  from  the  holder:  Wilkinson  v.  Johnson,  3B.^  C, 
428;  5  Z>.  4"  JR.  403,  s.  c.     And,  where  the  pits*,  who  were  brothers,  dis- 
counted for  the  deft,  a  bill-broker,  a  bill,  which  the  latter  did  not  indorse, 
and  the  signatures  of  the  drawer  and  acceptor,  the  latter  of  whom  kept  an 
account  with  the  pits.,  were  forged,  it  was  held,  that  the  deft  was  liable  to 
refund  the  money,  and  that  the  fact  of  his  having  paid  over  the  amount  to 
the  indorsee,  for  whom  he  was  broker,  did  not  exonerate  him:  Fuller  y. 
Smithy  S.  fy  M.  49;  Chit,  on  Cont.  191.   But,  where  the  party  who  pays 
the  money  has  the  means  of  knowing,  or  is  bound  to  know",  the  forgery,  or 
where,  by  his  delay  in  discovering  the  forgery,  he  has  deprived  the  holder 
of  the  means  of  resorting  to  other  parties,  he  cannot  maintain  this  action. 
Thus,  bankers  who  pay  a  forged  acceptance  of  a  customer,  made  payable  at 
their  house,  to  a  bona  Jide  holder,  and  who  do  not  discover  the  forgery  till 
it  is  too  late  for  the  holder  to  give  notice  of  the  nonpayment,  cannot  recover 
back  the  amount  from  him:  6  Taunt.  16,  3  B.  fy  C.  435;  5  D.  Sr  R.  735. 
And,  where  the  drawer  of  a  bill  accepts  and  pays  it  under  a  mistaken  no- 
tion, that  the  bill  is  drawn  by  his  creditor,  he  cannot  recover  the  amount 
from  a  bona  fide  holder,  on  the  drawing  proving  to  be  a  forgery:  3  Burr. 
1354;  3B.  fy  C.  434;  5  D.  fy  R.  735;  3  Esp.  Rep.  60.  Where  the  captain 
of  a  king's  ship,  which  brought  home  treasure  from  abroad,  for  which  he  is 
allowed  freight,  believing  that  the  admiral  was  entitled  to  a  share,  paid  him 
a  third,  but  discovering  afterwards  that  the  admiral  was  not  so  entitled, 
brought  his  action,  to  recover  it  back,  it  was  held  not  to  lie, 
r*676l  ^Brisbane  v.  Dacres,  5  Taunt.  143.     But  if  an  underwriter, 
supposing  a  ship  to  be  lost  on  which  he  had  underwritten  a  policy, 
has  paid  for  a  total  loss,  and  she  afterwards  returns  to  port,  he  has  a  right  to 
recover  back  his  money,  he  having  paid  it  under  a  belief  that  the  ship  had 
been  lost:  Moses  v.  M'Ferlanej  2  Burr.  1010;  Bilbie  v.  Lumlet/y  2  Eastf 
469;  Ctomery  v.  Bond,  3  M.  fy  S.  378.     Where  a  person  pays  money 
which  the  law  would  not  have  compelled  him  to  discharge,  but  which  in 
justice  he  ought  to  pay,  he  cannot  maintain  this  action  to  recover  it,  1  7.  R. 
286,  2  W.  BL  R.  825,  2  Burr.  1012,  and  that,  notwithstanding  the  de- 
mand arose  out  of  an  illegal  transaction:  6  Esp.  Rep.  256.  The  action  does 
not  lie  to  recover  money  paid  on  a  legal  judgment,  7  T  R.  269,  2  Camp. 
63;  or  money  mistakenly  paid  into  court,  2  T  R.  545;  or  levied  under  an 
irregular^.}?!.;  4  Camp.  58. 

'  Where  the  actieifis  brought  to  recover  money  paid  by  mistake,  the  pit 
"  must  go  into  evidence  of  the  whole  transaction  and  the  circumstances  under 
which  he  paid  it;  and  it  must  be  clearly  made  out  that  the  payment  was 
made  in  consequence  of  the  pit.  supposing  something  to  have  taken  place, 
or  some  fact  to  have  happened,  which  turns  out  to  be  otherwise  than  he 
supposed.  Where  the  demand  is  connected  with  any  instrument  or  writing, 
the  latter  must  be  produced  and  proved.   - 

Money  paid  on  an  illegal  contract  may  sometimes  be  recoverable  In  this 
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action^  when  the  contract  remains  executory,  and  the  pit.  dissents,  and,  in 
disafiBrmance  of  it,  endeavours,  by  his  action,  to  recover  his  money.  As, 
where  A.,  in  consideration  of  £210^  gave  B.  a  bond  for  the  payment  of  an 
annuity  of  £100,  until  the  hop  duties  should  amount  to  a  certain  sum,  and 
it  was  held  that  A.,  who  brought  his  action  before  that  event  happened,  was 
therefore  entitled  to  recover,  on  the  ground  that  the  contract  still  remained 
executory,  Tappenden  v.  Randall j  2  B.  fy  P.  467;  so  in  other  cases  of 
wagers,  where  they  have  been  determined  before  the  risk  began:  Jiuhert 
v.  Walshy  3  Taunt.  277;  Burky.  WabhyAib.  290;  Doug.  470;  SEastj 
381,  n  ;  Chit.  Cont.  193.  A  distinction,  however,  appears  to  prevail 
where  the  contract  is  merely  illegal,  or  where  it  is  in  furtherance  of  some 
object  malum  in  se^  or  grossly  immoral,  in  which  case,  it  is  said,  the  court 
Will  not  interfere:  Farmer  v.  Russell,  1  jB.  4*  -P-  298;  Jlubert  v.  Mage^ 
%B.  Sr  P.  371;  Cannon  v.  JBoya,  ^  B.fy^.  179. 

Where  money  is  deposited  in  the  hands  of  a  stakeholder,  upon  the  event 
of  an  illegal  wager,  or  one  of  a  foolish  nature,  and  such  as  the  court  ought 
not  to  be  called  on  to  try,  the  party  making  the  deposit  may  recover  it 
back,  if  he  demand  a  return  before  the  event  be  decided,  \  B.  fy  Ji.  683, 
or  any  time  before  the  money  has  been  paid  over:  Cotton  v.  Thurlandj 
5  T.  R.  405;  Bate  v.  Cartwright,  7  Price,  540;  4  Taunt.  474;  R.  ^ 
M.  214,  n.;  Chit,  on  Cont.  193.  Money  deposited  in  the  hands  of  a 
stakeholder,  upon  the  event  of  a  legal  wager,  cannot  be  recovered  back  af- 
ter the  party  who  has  deposited  the  money  has  lost  the  wager:  4  Camp. 
37. 

The  money  is  also  recoverable  where  the  pit.  is  not  in  pari  delicto 
with  the  deft:  Jacques  v.  fVithyy  1  H.  BL  QS\  Williams  v.  Hedlej/y  8 
Easty  378. 

The  agent  of  a  party  to  an  illegal  contract,  who  receives  money  under  it 
to  the  use  of  his  principal,  cannot  set  up  the  illegality  of  the  transaction  in 
an  action  brought  against  him  by  his  principal:  Tenant  v.  Elliotty  \  B.  fy 
P.  3;  Farmer  v.  Russell,  ib.  296;  but  see  McGregor  v.  Lowe,  R.  ^  M. 
37.  If  an  illegal  contract  be  executed,  and  both  parties  are  in  pari  delictOy 
DO  action  lies  to  recover  money  paid  under  it:  Andree  v.  Fletcher,  3  T.  A 
266;  Rowson  v.  Hancocky  8  T.  R.  575;  1  East,  96;  \  M.  S^  S.  500;  8 
Taunt.  492. 


^Evidence  for  Defendant.  r*677"] 

The  evidence  for  deft,  may  consist  in  rebutting  the  plt.'8  necessary 
proofs,  which  may  be  readily  collected  from  the  above.  For  other  defences, 
see  the  various  titles  in  the  work. 


MONEY  LENT. 


Form  of  Remebt  and  Pleadings.]  Where  a  person  lends  money  to  the 
deft.,  or  to  another  on  his  account,  and  at  his  request,  the  law  presumes  an 
undertaking  on  his  part  to  repay  it,  and  assun^psit  or  debt  will  lie  against 
him  for  the  amount:  2  Ld.  Raym.  1216;  2  TV.  Bl.  R.  827;  B.  N.  P.  13l; 
Com.  D.  Debt,  A.  4;  Str.  1089.     Money  lent  to  the  deft  himself  may  be 
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recovered  under  the  common  count  for  money  lent,  though  delivered  to  a 
third  person  at  the  deft's.  request:  8  T,  R,  328.  But,  where  the  money  is 
lent  to  a  third  person  at  the  request  of  the  deft.,  and  both  are  liable  td  repay 
it  to  the  ph.,  the  one  on  the  loan,  and  the  other  by  virtue  of  a  collateral  un- 
dertaking in  writing,  pit.  must  declare  against  him  specially;  1  Saund,  211, 
a.  b.  A  declaration  against  a  husband,  for  money  lent  to  his  wife,  at  his 
request  is  maintainable:  3  Wils.  388.  The  common  count  is  not  sustaina- 
ble if  the  loan  was  eifected  by  a  transfer  of  stock,  which  is  not  money:  5 
Burr.  2589.  Assignees  of  a  bankrupt,  2  Chit.  Rep.  325,  or  executors,  3 
B.  fy  A.  360,  may  sustain  this  count  for  money  lent  by  them  as  such. 


Precedents. 


INDEBITATUS  ASSUtlPSIT  FOR  MONST  LENT. 


( The  indehitatus  eount  in  ataumpsit  is  at  ante,  139,  inserting  these  toords :)  For  so  much  money 
by  the  said  pit,  before  that  time  lent  and  ad^'anced  to  the  said  deft,  at  his  special  instance  and 
request    And,  being  so  indebted,  dtc.  {Conclusion  in  assumpsit  as  ante^  139.) 


INDEBITATUS  Df  DEBT  FOR  MONST  LENT. 


And  whereas,  also,  the  said  pit,  afterwards,  to  wit,  on,  &C.,  aforesaid,  at,  &C.,  aforesaid,  at  tbe 
like  special  instance  and  requestor  tbc  said  deft,  lent  to  the  said  deft,  and  the  said  deft  then  and 
there  borrowed  of  the  said  plt^  a  lar^c  sum  of  money,  to  wit,  the  sum  of  jC — ,  of  like  lawful  money. 
to  be  paid  by  the  said  deft  to  the  said  plt^  when  he,  the  said  deft, should  be  thereunto  aflerwards 
requested.    Whereby,  &c.  {Conclude  as  ante,  40^) 


Evidence  for  Plaintiff.]  The  pit  must  prove  a  loan  of  money  to  the 
deft.,  or  a  third  person  at  his  request.  It  must  appear  that  the  money  was 
advanced  as  a  loan;  and  it  would  not  be  sufficient  to  establish  a  loan  to  prove 
the  payment  of  money  to  the  deft.,  as  it  is  open  to  the  presumption  that  it 
was  paid  for  some  other  purpose,  viz. : — ^that  it  was  paid  in  liquidation  of  an 
antecedent  debt:  fVelsh  v.  Seaborn^  1  Stark.  474.  Unless  it  appear  that 
.there  were  many  transactions  between  the  parties,  oran  application  by  the  deft, 
to  borrow  money,  or  any  other  transaction  which  would  imply  a  loan:  Cary 
V.  Gerrish,  4  Esp.  Rep.  9,  Where  money  is  advanced  by  a  parent  to  a 
child,  it  appears,  the  presumption  is,  that  such  advance  was  by  way  of  gift, 
and  not  as  a  loan:  A  B.fyC.  71;  6  £>.  fy  R.  68.  An  unstamped  slip  of  pa- 
per, with  jSIOO,  has  been  held  evidence  of  money  lent:  Childes  v.  Boulnoiry 
D.  Sr  R.;  N.  P.  C.  8;  Israel  \.  Israel,  1  Camp,  499;  1  Esp.  Rep.  42(5. 
Pit  may  prove  a  loan  of  money  to  the  deft,  by  production  of  his 
r*678l  check  on  his  banker's,  payable*  to  the  deft,  and  paid  by  the  bank- 
ers, if  it  is  proved  to  have  been  paid  to  him,  or  if  it  has  the 
deft.'s  name  indorsed  on  it,  but  not  otherwise,  as  the  use  of  a  name  in  the 
body  of  a  check  is  quite  arbitrary.  Egg  v.  Bamett,  3  Esp.  Rep.  196.  So, 
a  promissory  note,  given  by  the  deft,  to  the  pit.  will  be  evidence:  Story  v. 
Atkins,  2  Sir.  719;  2  Phil.  Ev.  121;  and  see  further,  an/e,  278,  as  to  when 
a  bill  is  evidence  of  money  lent 

Evidence  for  Defendant.]  The  deft.'8  evidence  will  consist  in  re- 
butting pit's  proofs,  as  by  showing  the  money  advanced  was  not  as  a  loan, 
ante,  677.     Deft  may  show  that  the  money  was  lent  for  the  express  pur- 
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pose  of  canrjing  on  something  illegal,  as  to  settle  losses  on  stock-jobbing 
transactions,  &c.,  3  B.  ^  J2.  179,  3  Taunt  6,  or  to  game  with  :  td. ;  1 
fF,  Bl  JR,  261  ;  aed  vide  2  Sir.  1249  ;  2  Burr^  1077  ;  3  Camp.  120.  It 
is  no  defence  to  show  that  pit.  holds  a  security  or  pledge  for  the  repayment 
of  the  loan  :  Sir.  919  ;  2  Ld.  Raym.  753  ;  2  Stark.  jR.  73  ;  2  T.  B.  376  ; 
6  ilf.  ^  iSl  24.     As  to  other  defences,  see  various  titles  throughout  the  work. 


MONEY  PAID. 

Form  op  Remedy  and  Pleadings.]  Assumpsit  lies  to  recover  money 
paid  to  the  use  of  the  deft,  the  law  implying  a  contract  in  favour  of  the  par- 
ty entitled  to  have  a  return  of  it :  2  Ld.  Bai/m.  1216.  Debt  may  also  be 
supported  in  most  cases  :  Com.  D.  Debt,  A.  The  common  count  for  mo- 
ney paid  is  proper,  where  money  has  been  paid  at  the  express  request  of  the 
deft,  and,  in  some  cases,  even  without  such  request,  8  T.  B.  310,  614,  3 
Camp.  168,  Chit.  PI.  304  ;  though  the  request  should  always  be  stated  in 
pleading  :  1  Sound.  264,  n.  1.  The  count  is  not  sustainable  unless  money 
actually  passes  :  2  B.  fy  ^.  51.  Where  the  pit.  has  paid  money  in  the  na- 
ture of  unliquidated  damages  or  costs,  or  it  cannot  be  considered  as  strictly 
paid  for  the  use  of  the  deft,  5  Esp.  Bep.  3,  4  ib.  223,  or  v/here  the  pit  has 
not  actually  made  a  payment  in  money,  but  has  merely  given  a  security,  or 
his  goods  have  been  sold  under  a  distress,  the  declaration  must  be  special  for 
not  indemnifying,  &c.  :  3  East,  169 ;  11  ib.  52  ;  2  B.  ^  n/J.  51  ;  I  Chit. 
PI.  305.  Where  the  deft  had  executed  a  charter-party,  under  which  the 
cargo  was  to  be  sent  alongside  the  ship,  at  the  merchant's  expense,  the  cap- 
tain rendering  the  usual  and  customary  assistance  with  his  boats  and  crew, 
some  of  the  cargo  lying  about  thirty  yards  from  the  edge  of  the  wharf,  and 
the  captain  applied  to  the  deft's  factors  for  labourers  to  remove  it  into  boats, 
and  the  factor  having  refused,  saying  he  would  abide  by  the  charter-party, 
the  captain  hired  labourers  for  the  purpose,  it  was  held  that  the  expense,  &c., 
so  incurred,  might,  notwithstanding  the  charter-party,  be  recoverable  under 
the  count  for  work  and  labour,  or  money  paid  :  Fletcher  v.  Gillespie,  3 
Bing.  635.  If  a  surety  take  a  bond,  or  other  specific  security  from  his 
principal,  he  cannot  resort  to  the  count  for  money  had  on  the  implied  as* 
sumpsit :  2  T.  B.  100. 


Precedents. 


uaasssTATus  ABsummr  for  honzt  pahv 


( 7%e  indebitattiB  eoura  in  (Uiumpsit  i$  as  ante^  139,  iruerting  these  words ;)  For  so  much  money 
by  the  siid  pit,  before  that  time,  paid,  laid  oat,  and  expended,  to  and  for  the  use  of  the  said  defC, 
at  hiB  like  special  instance  and  request  And,  being  so  indebted,  &c  {Conclusion  in  assumpsit 
asante,l3B,)    .  ' 
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And  whereas,  also,  the  said  pit  afterwards,  to  wit,  on,  &c.,  aforesaid,  at,  &c., 
aibresaid,  had  paid,  laid  oat,  and  expended,  a  certain  other  earn  *of  money,  to  wit,  r^679j 
the  sum  of  jC — ,  of  like  lawfUl  mone^,  for  the  said  deft,  and  athis  like  special  instance 
and  request,  and  to  be  paid  by  the  said  deft  to  the  said  pit,  when  he,  the  said  deft,  should  be  there- 
into afterwards  requested.    Whereby,  Slq.    { Conclude  as  ante,  499.) 
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EviDBNCB  FOR  Pl AijTTiFF. ]  The  pit.  mustprove  that  Ae  paid  money  at 
defL'8  request.  ^ 

Proof  thai  the  Money  was  Plaintiff^  s.]  It  must  appear  that  the  money 
paid  was  plt.'8.  Thus,  an  under-tenant,  whose  goods  have  been  distrained 
and  sold  by  the  original  landlord,  for  rent  due  from  his  immediate  tenant, 
cannot  maintain  an  action  for  money  paid  to  the  use  of  the  latter  ;  for,  im* 
mediately  on  the  sale  under  the  distress,  the  money  paid  by  the  purchaser 
vests  in  the  landlord,  in  satisfaction  of  the  rent,  and  never  was  the  money 
of  the  under-tenant:  Moore  v.  Pt/rke,  11  Easty  52. 

Proof  of  Payment  in  Money.']  Pit  must  prove  an  actual  payment  of 
money>  as  the  giving  a  security,  as  a  bond,  warrant  of  attorney,  &c.,  is  in- 
sufficient for  this  purpose  :  Taylor  v.  HigginSy  3  Easty  169  ;  Maxwell  v. 
JamesoUy  2  B.fy  Jl.  51.  And  it  has  been  held,  that  the  receipt  of  stock 
cannot  be  considered  as  the  receipt  of  money,  in  an  action  for  money,  had 
and  received  :  Jones  v.  Brindley,  1  East,  1. 

Proof  of  Payment  at  Defendant's  Sequest.]  No  person  is  entitled  to 
recover  money  which  he  has  of  his  own  accord  paid  for  another,  unless  it 
has  been  paid  at  the  party's  request,  by  his  direction,  or  is  money  which  he 
ia  compellable  by  law  to  pay  on  deft's  account,  by  reason  of  some  legal  claim 
wliich  could  not  be  resisted.  It  will,  therefore,  be  insufficient,  generally, 
merely  to  prove  a  payment  made  by  him,  on  account  of  the  deft  ;  he  must 
show  an  order  or  request  by  the  deft  to  make  the  payment,  or  that  the  act 
was  subsequently  required  by  him :  see  1  T.  P.  20  ;  S  T.  S.  313,  613; 
10  East^  264  ;  1  Sound.  264.  Thus,  where  two  parishes  had  been  united, 
and  long  paid  a  joint  sexton,  and  afterwards  one  claimed  a  right  of  electing  a 
separate  sexton,  it  was  held  that  the  other  parish  could  not,  after  notice,  re- 
cover a  moiety  of  the  sum  paid  as  the  sexton's  salary,  as  money  paid  to  the 
use  of  the  succeeding  parish  :  Stokes  v.  LewiSy  1  T.  R.  20.  Thus,  where 
a  broker  purchases  stock  to  fulfil  a  contract  entered  into  by  him  for  his  prin- 
cipal, but  which  his  principal  refuses  to  make  good,  it  was  held  he  could 
not  recover  the  money  as  paid  to  his  principal :  Child  v.  Morleyy  8  T.  R. 
610.  And  thus,  where  the  party  to  whom  the  stock  was  contracted  to  be 
sold,  on  the  deft's  refusal  to  transfer,  bought  the  stock  himself,  and  brought 
assumpsit  for  money  paid,  to  recover  the  difference  in  the  price  of  the  stock, 
it  was  held  that  the  action  could  not  be  maintained  :  Lightfobt  v.  Creedy  8 
Taunt.  268, 

But  there  are  some  cases  where  the  law  will  imply  that  the  money  was 
paid  at  deft's  request  Thus,  where  a  husband  goes  abroad,  and  leaves 
bis  wife,  who  dies  in  his  absence,  a  third  person,  who  voluntarily  pays  the 
expenses  of  her  funeral,  suitably  to  the  rank  and  fortune  of  the  husband, 
though  without  the  consent  of  the  husband,  may  recover  from  him  the 
money  so  paid,  especially  if  such  third  person  be  the  father  of  the  wife  : 
1  H.  Bl.  90.  As  to  what  expenses  pit  may  recover  in  an  action  on  a  bill, 
antey  280-1.  Where  the  deft,  is  compellable  by  law  to  pay  the  money, 
his  assent  will  be  implied ;  as,  where  an  under-tenant's  goods  are  dis- 
trained on  account  of  i^nt  due  by  the  deft,  to  whom  he  was  tenant  to  head 
landlord,  and,  to  redeem  his  goods,  he  paid  the  rent  in  arrear,  proving  the 
distress  made,  the  taking  his  goods,  that  it  was  for  rent  due  by  the 
r^680n  deft.,  and  that  he  paid  the  rent  to  redeem  his  goods,  the  *plt 
"^  will  be  entitled  to  recover,  Exall  v.  Partridgey  8  T.  R.  308, 
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and  see  4  7!  R.  512,  3  Camp.  168  ;  and  it  appears  to  be  unnecessary  for 
the  pit,  in  such  case,  to  prove  that  he' resisted  the  distress,  if  valid,  in  or- 
der to  entitle  him  to  recover:  see  5  Taunt,  615  ;  4  t'A.  189  ;  I  B,  ^*  M. 
116.  If  a  carrier  by  mistake  deliver  to  B.  goods  consigned  and  sold  to 
C,  and  B.  appropriate  the  goods,  and  the  carrier  on  demand,  without  ac* 
tion,  pays  C.  their  value,  the  carrier  may  recover  it  against  B.,  as  money 
paid  to  his  use  :  Browny.  Hodgson^  4  Taunt.  189  ;  sed  vide  4  Camp.  81. 
A  surety,  who  pays  the  whole  sum  for  which  he  was  jointly  liable,  may 
recover  the  whole  agiinst  the  principal,  or  a  proportionate  part  against  his 
joint  surety  \  2  T.K.  105.  Pit  must,  in  such  case,  prove  the  execution 
of  the  bond,  or  other  instrument,  by  which  he  became  deft.'s  surety,  and 
that  he  became  so  at  his  request,  and  that  he  was  called  on  to  pay  the 
money,  and  gave  deft  notice  to  pay  it :  8  T  R.  310  ;  Beard  v.  Baulcot, 
3  B.  fy  P.  235 ;  2  ib.  268 ;  5  Eastj  225.  Bail  may  recover  against  the  ' 
principal  any  expenses  they  may«  have  incurred  in  taking  him  into  custody: 
5  Esp.  Rep.  171.  If  A.  become  a  co-surety  with  B.,  at  B.'s  request,  and 
B.  pay  all  the  money,  he  cannot  recover  from  A.  his  aliquot  part  of  the 
debt,  2  Esp.  Rep.  478 ;  and,  if  two  several  sureties  ^zy  the  debt,  they 
cannot  sue  jointly  the  other  sureties  for  reimbursement':  3  B.  fy  P.  235  ; 
2  T  R.  282.  Bail  suing  co-bail  for  contribution  must  prove  the  judg- 
ment :  1  Marsh,  6.  Where  a  judgment  is  recovered  in  an  action  on  a 
contract  or  specialty,  against  several  defts.,  and  one  pay  the  whole  demai^^ 
he  may  recover  against  the  others  a  contribution  :  8  T.  R.  186  ;  1  Camp^ 
343  ;  2  ib.  452  ;  and  see  4  Moo.  340 ;  aliter  in  tort,  ib.  If  two  joint 
agents  be  imposed  on,  and,  in  consequence,  pay  money  to  a  wrong  person, 
and  one  is  afterwards  obliged  to  pay  it  over  again  to  the  person  legally  en* 
titled  to  receive  it,  he  cannot  recover  from  his  co-agent  his  share  of  the 
money  so  paid  :  Mackreathv.  Mayetson,  Chit,  on  Cont.  181  *  see  ante, 
675-6,  as  to  recovery  of  money  paid  by  mistake. 

Evidence  fob  Defendant.]  This  will  consist  in  rebutting  the  plt^s 
proofs,  in  showing  that /?//.  did  not  pay  money  at  the  deft 's  request.  The 
deft  may  prove  that  the  money  was  paid  expressly  for  an  illegal  purpose. 
It  18  ^  general  principle,  that  if  two  persons  engage  in  an  illegal  transaction, 
one  who  pays  the  share  of  the  other  for  him,  without  his  express  authori^, 
cannot  maintain  an  action  for  money  paid :  4  Taunt.  165  ;  3  Taunt.  6  ; 
3  B.^JI.  179  ;  and  see  2  B.  4-  P.  371  -,  1  T  R.  630 ;  6  ib.  405 ;  antey 
676  ;  sed  vide  3  T.  R.  418  ;  2  Wik.  309.  As  to  other  defences,  see  va-> 
r*ious  instances  throughout  the  work. 


MONEY,  Payment  of  into  Cottht. 

Effect  of.]  The  payment  of  money  into  court  is,  in  general,  consi- 
dered as  an  acknowledgment  of  the  pit's  right  of  action  to  the  amount  of  the 
sum  brought  in^  Blackburn  v.  Scholes,  2  Camp^  342,  2  T  R.  275,  which 
the  pit,  therefore,  is  entitled  to  receive,  whether  he  proceed  in  the  action  or 
not,  and  even  though  he  be  nonsuited,  or  have  a  verdict  against  him  :  2 
Salk.  597  ;  2  Sir.  1027. 

The  payment  of  money  into  court  is  an  admission  of  the  original  con- 
tract, or  other  cause  of  action^  as  stated  in  the  declaration ;  and  the  only 
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remaining  question,  to  be  detennined  is  the  aniount  of  the  damage ;  it  is 
regulited  by  the  same  rules  as  a  judgment  by  default :  ante,  586  ;  5  Burr. 
M640 ;  1  Esp.  Sep.  347.  Thus,  if  goods  hgTeijeen  sold  to  the  deft,  by 
.sample,  at  a  stipulated  price,  he  cannot,  afterpayment  of  money  into  court, 
in  an  acljoo  oi  indebitatus  assumpsit j  insist  upon  any  defect  in 
■  [[*68ljj  the  geods,  "^Leggett  v.  Cooper,  2  Stark.  103  ;  and  therefore,  if 
'a  purchaser  mean  to  insist  on  such  an  objection,  he  ought  to  re- 
turn the  goods,  il).  In  an  action  on  a  bill  of  exchange,  where  a  party  pays 
money  into  court  generally,  he  dispenses  with  the  regular  proof  of  the  par- 
ty's handwriting,  2  H,  Bl,  374,  Pea,  Rep.  15,  and  cannot  object  to  the 
insuQciency  of  the  stamp  on  which  the  bill  is  drawn  :  3  Camp.  40  ;  ante, 
i877.  So,  in  an  action  of  covenant,  he  admits  the  execution  of  the  deed,  2 
Camp.  357,  2  T.  B.  275  ;  and,  in  an  action  on  a  promise  to  pay  -a  third 
person's  debt,  he  caanot  object  to  its  invalidity  under  the  Statute  of  Frauds: 
Middleton  v.  Brewer,  Pea.  Rep.  15.  Si,  where  two  breaches  were  as- 
signed in  one  count  of  a  declaration  upon  a  contract,  and  the  deft,  paid 
money  into  court  upon  one  of  them,  it  was  held  that  he  thereby  admitted 
the  whole  contract]^  ip  set  out  in  such  count.  And,  afterpayment  of  money 
into  court  by  a  deft.,  in  an  action  brought  against  him  on  the  2  and  3  Edw. 
6,  c.  13,  by  a  farmer  of  tithes,  he  cannot  object  to  the  plt/s  title  to  the 
tithes,  as  he  has  thereby  admitted  the  pit's  right  generally,  and  has  re- 
duced it  to  a  mere  question  of  the  amount  of  damages  :  4  Price,  38.  Pay- 
ment of  money  into  cotirt  is  a  conclusive  admission  of  the  pit's  right  to 
.  sue,  5  Esp.  Rep,  19,  and  of  hid  right  to  the  character  in  which  he  sues:  2 
Camp.  441. 

But  paying  money  into  court  appetrs  to  be  an  admission  of  a  legal  de- 
mand only,  1  T.  R.  464;  and,  if  the  declaration  contain  a  legal  and  an  illegal 
demand,  the  money  paid  in  shall  be  applied  to  the  legal  demand  only :  1 B. 
fy  P.  264.  And,  beyond  the  amount  of  the  sum  brought  in,  it  is  no  ac- 
knowledgment of  the  pit's  right  of  action,  1  T.  R.  464,  3  ib.  657,  4  ib. 
697:  consequently,  it  does  not  deprive  the  deft,  of  the- benefit  of  the  Sta- 
tute of  Limitations  as  to  the  residue  of  the  pit's  demand;  4  D.  fy  R.  682: 
2B.  fy  C.  10.  So,  in  actions  of  trespass  against  justices  of  the  peace,  &c.^ 
for  acts  done  by  them  ex  officio,  bringing  money  into  court  seems  to  be  no 
admission  of  the  right  of  action,  13  East,  202-3.  And,  where  money  has 
been  paid  into  court  short  of  the  pit's  demand,  and  it  is  taken  out  of  court, 
evidence  is  admissible  to  show  quo  animo  it  was  done;  and  it  is  not  to  be 
taken  conclusively  as  an  admission  that  the  rest  of  the  demand  was  un- 
founded: Tidd.  Where  a  limitation  has  been  annexed  to  the  real  contract, 
th^  effect  of  which  is,  under  certain  circumstances,  to  prevent  the  pit  from 
recovering  mare  than  a  specified  sum,  the  deft.,  although  he  has  paid  money 
into  court  generally,  may  prove  the  limitation,  and  show  that  pit  is  not 
entitled  to  recover  more  than  he  has  paid  into  court,  Clarke  v.  Gray,  6 
East,  564,  ante,  332;  and  the  payment  of  money  into  court  does  not  ad- 
mit th^  average  price  alleged  in  the  declaration  to  be  paid  for  the  price  of 
goods  sold  to  the  deft,  2  j9.  S^  A.  116;  or  to  preclude  the  deft,  from  anrall-' 
ing  himself  of  his  infancy:  2  Esp.  Rep.  482,  n.  In  an  actioi^  on  a  policy  of 
insurance,  the  court,  under  particular  circumstances,  allowed  the  deft  to 
give  Evidence  of  the  fraud,  notwithstanding  he  had  paid  the  money  into 
court;  ZB.fy  P.  556;  and  ^i&t2M.fyS.  106;  2  Stark.  103. 

Proot  oh.  ]  This  is  effected  by  a  copy  of  the  rule  for  the  payment  of  the 
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money  into  court:  Israel  v.  JB&njaminy  3  Camp%  40.  This  copy  of  the 
rule  is  served  on  the  plt.'s*a|torney  by  the  deft.;  proof  should,  therefore, 
be  given  by  the  pit.,  that  the  copy  produced" irj  evidence  was  served  on  the 
attorney  in  the  course  of  the  cause;  that  it  was  left  at  the  office'  of  pit's- 
attorney  by  the  deft,  or  his  clerk<  Esp,  Ev,  52.  The  production  by  the 
deft  of  a  rule  to  pay  money  into  court,  is  not,  accordio^  to  the  Common 
Pleas  practice,  such  evidence  as  to  give  the  pit's  counsel  a  right  tb  reply: 
2  Smnd.  267. 


MORTGAGE. 
See  "Ejectment  by  Moktgagee,"  antCy  473-4. 


♦MORTGAGE  DEED,  Action  on.  [*682] 

Form  op  Remedy,  a^td  Pleadings  as  to.]  Debt  lie#  on  mortgage- 
deeds  for  the  payment  of  money:  Cro,  EL  268, 895;  Co^ii.  D.  Debt,  ^.; 
1  Sound,  2S2,  n.  1,  276.  So  does  covenant,  whether  for  the  payment  of 
money  or  otherwise.  But  debt  is  preferable,  when  the  demand  is  for  money, 
because  the  judgment  thereon  is  final,  and  there  is  no  occasion  to  execute  an 
inquiry.  Debt  on  the  covenant  is  also  preferable  to  debt  on  a  mortgage- 
bond,  conditioned  as  well  for  payment  of  the  money  as  performance  of  cove- 
nants in  the  mortgage-deed,  because,  in*  the  latter  case,  damages  must  be 
assessed  under  the  8  and  9  fV,  3,  c.WyS.  8;  10  East,  407.  In  case  of  a 
devise  of  the  mortgagee's  interest,  the  action  must  be  brought  in  the  execu- 
tor^s  name:  8  Taunt.  227. 

In  declaring  on  the  mortgage-deed,  though  usual,  it  is  not  necessary  to 
state  more  than  the  mere  covenant  broken;  the  grant,  habenduniy  or  pro- 
viso, need  not  be  stated.  The  premises  should  not  be  described  at  length, 
ante,  622.  See  further,  as  to  declarations  on  leases,  ante,  621-2,  and 
ante,  ''Debt.'' 


Precedents. 

DIBT  ON  MORTGAOE.DXID  VOR  PRINCIPAL  AND  DmEREffT. 

For  that  whereasi  heretofore,  to  wit,  on,  &c.,  at,  &c.,  by  a  certain  indenture  then  and  there  made . 
between  the  said  pit  of  the  one  part,  and  the  said  deft,  of  the  other  part,  which  said  indenturq, 
dtc  (profert^  a»  mttct  624.)  After  reciting,  as  therein  is  recited,  the  said  deft,  for  the  considera- 
tions therein  xheiHtioned,  did  for  himself,  his  heirs,  executors,  and  administratdrs,  covenant,  pro* 
mise,  and  agree  to  and  with  the  said  pit.,  his  executors,  administrators,  and  as8igfns,*that  he,  the 
laid  deft.,  his  toirs,  executors,  or  administrators,  or  some  or  one  of  them,  should  and  would  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  pit,  his  executors,  administrators,  or  aasignfl^ 

the  faid  sum  of  £ — ^  and  lawful  interest  for  the  same,  upon  the day  of-. ,  A.  D.  — — . 

aocording  to  the  true  intent  and  meaning  of  the  said  indenture,  as,  by  the  said  indenture  (refer- 
ence being. thereunto  had),  will,  amongst  other  things,  more  fblif  and  at  large  appear.  Neverthe- 
]esi,.the  said  pit,  in  6ict  saith,  that  the  said  deft  did  not  nor  would  well  and  truly  pay,  opcawo 
to  be  paid,  unto  the  said  pit  the  said  sum  of  £ — ,  and  lawful  interest  for  the  same,  on  the  said 

day  of ,  A.  D. ,  but  therein  failed  and  made  default;  and  there  is  now  du0  and 

owing  from  tht  said  deft  to  the  said  pit,  for  and  on  account  of  the  said  sum  of  £ — ,  and  interest 
thereon,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  lawful,  &c.  aboye  demanded,  to  wit,  at, 
&c,  aforesaid  whereby  an  action  hath  accrued  to  the  aaidpltt  to  demand  and  have  of  and  from 
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the  said  deft,  the stfdmim  of  J^,  above  demanded.  'Vet,&c  {Cmnum  emuht$iminMi^m^ 
toii£e,4(J&.)  \  ;  ** 

Bee  precedent  of  euggestion  od  8  Ind  9  IT.  3,  e.  11 ;  on  a  judcnient  by  defiiult  of  breaches  on  & 
inor%age.boAd,  Tidd, ^e4^^;9  ChiL PI  1270. 


Evidence. 

This  will  depend  on  the  issue  raised  by  deft's  pleas,  see  ante,  626  ;  as  to 
proving  the  deed  under  non  estfactunij  see  "  DeedJ^ 


NECESSARIES. 
See  ante,  580-3. 


[*683]  ^NEGLIGENCE. 

See  "AoEHT,"  "Attobnet/'  "Cabribk,"  "Nuisance." 


NE  TJNQUES  EXECUTOR,  &c. 
See  antey  510-1. 


NEW  ASSIGNMENTS. 

When  to  be  adopted.]  New  assignments  usually  occur  in  actioni  of 
trespass  and  replevin  ;  sometimes,  however,  in  trespass  on  the  case,  assump- 
sit, or  in  other  forms  of  action,  whether  ex  delicto  or  ex  contractu:  Steph. 
P.  244. 

-Where  the  declaration  is  conceived  in  very  general  terms,  and  the  deft, 
has  committed  two  assaults,  and  one  of  these  assaults  is  justifiable,  being 
committed  in  self-defence,  whilst  the  other  is  without  legal  excuse,  and  the 
action  is  brought  for  those  which  are  not  justifiable,  but  the  deft  affects  to 
suppose  that  the  first  is  the  assault  intended,  and  pleads  son  assault  de- 
mesnef  the  pit  should  make  a  new  assignment,  by  stating  that  he  brought 
his  action,  not  for  the  first,  but  for  the  second  assault,  to  correct  the  mist^e 
occasioned  by  the  generality  of  his  declaration  :  Stepb.  PL  259  ;  1  SauniL 
299,  a.  .74  6.  And,  if  pit  were  arrested  on  a  warrant  granted"J>reviously  to 
the  issuing  or  delivering  of  the  writ,  and,  in  an  action  for  assault  and  false  im- 
prisonment, thendeft.  justify  under  the  writ,  the  pit  should  new  anini. 
And  so,  if  the  pit  were  legally  arrested  at  first,  but  detained,  after  bemg 
discharged  by  the  person  at  whose  suit  he  was  in  custody,  and,  in  an  action 
for  ^saiilt  and  false  imprisonment,  the  deft,  justify  under  the  writ  upon 
which  the  pit  was  arrested,  the  pit  should  new  assign  :  ib.  But,  if  there 
are  fts  m^iny  counts  as  there  were  assaults,  &c.,  and  some  of  them  cannot  be 
justified,  the  pTt  may  prove  those  without  a  new  as8ig^meat ;  and  it  would 
often  be  iajudidoua  in  such  CMes  to  aew  asaigQ ;  IRn*,  where  &e  dcd«imtioii 


.    NEW  AS^GNMENTO.  197 

tontains  m  many  counts  as  there jire  assaults,  &c.y  as,  where-tiiere  have  been 
two  assaults,  &c.,  and  ther&are  two  counts,  and  the  deft,  pleads  the  general 
issue  to  the  whole  declaration,  and  a  justification  to  one  of  the  counts,  the 
pit  had  better  put  the  justification  in  issue,  and^  in  case  the  deft,  proves  it, 
give  evidence  of  the  second  assault  upon  the  seeond  cot)fit,  than  make  a  new 
assignment,  as,  if  the  pit  fail  in  the  proof  of  the  allegations  in  the  new  as- 
signment, he  cannot  afterwards  have  recourse  to  the  second  count,  because, 
by  the  new  assignment,  he  acknowledges  that  one  of  the  assaults,  &c.  is  jus- 
tified, and  has  therefore  abandoned  one' count,  and  relies  upon  the  assaults, 
&e.  in  the  new  assignment ;  therefore,  he  cannot  avail  himself  of  one  and 
the  same  act  of  assault,  &c.,  both  to  the  new  assignment,  and  on  the  second 
count ;  but,  if  the  pit  can  prove  two  assaults,  &c.,  besides  that  which  he  has 
waived,  he  might  do  so  upon  the  second  count :  1  Chii.  PL  545  ;  1  Saund. 
299,  And  if,  in  case  for  the  publication  of  a  libel,  without  mentioning  the 
particular  person  on  whom  it  was  published,  the  deft  has  pleaded  that  he 
published  it  lawfully  as  to  members  of  a  committee  of  the  House  of  Com- 
mons, and  the  pit.  proceeds  for  a  publication  to  other  persons,  not  mem- 
bers of  the  committee,  he  should  new  assign  such  illegal  publication  :  1 
Sound.  133  ;  2  Camp,  175.  Where  a  person  has  two  causes  of  action  for 
breach  of  contract,  for  one  of  which  he  has  already  obtained  a  judgment^,  and 
to  an  action  for  the  other  the  deft,  pleads  the  judgment  recov- 
ered, the  pit  should  new  assign,  and  *show  that  the^action  was  []*684] 
brought  for  a  different  breach  of  contract  from  that  for  which  the 
judgment  pleaded  had  been  obtained ;  and,  in  all  other  cases,  where  the 
deft  applies  his  justification  to  a  different  cause  of  action  from  that  to  which 
it  isapphcable,  the  pit  must  new  assign  :  6  T.  S.  607  ;  3  B.  ^  C.  335. 

New  assignments  are  also  adopted  for  the  purpose  of  ascertaining,  with 
greater  precision  and  exactness,  the  place  or  time,  which  has  been  alleged 
only  generally  in  the  declaration.  Thus,  if  the  pit  declare  in  trespass  for 
breaking  his  close  in  a  certain  parish,  without  naming  or  farther  describioig 
the  close,  if  the  deft,  have  any  freehold  in  the  same  parish,  he  may  plead 
that  the  close  in  question  was  his  own  freehold  ;  and  it  will,  in  such  case, 
be  necessary  for  the  pit  to  new  assign,  alleging  that  he  brought  his  action 
in  respect  of  a  different  close  from  that  claimed  by  the  deft  as  his  freehold  ; 
and,  in  this  case,  he  must,  in  his  new  assignment,  either  give  his  close  its 
name,  or  otherwise  sufficiently  describe  it :  Sieph.  PL  246 ;  'Corn,  D. 
Pleader,  3  M  34. 

And  if  the  deft,  professing  to  answer  the  whole  declaration,  justify  only 
part  of  the  trespass  for  which  the  action  is  brought,  the  pit.  should  new  as- 
sign as  to  the  residue,  and  also  traverse  the  justification,  if  he  doubt  the 
truth  of  it  As,  where  the  deft  pleajled  that  the  house  in  the  declaration 
was  called  C.  house,  and  one  of  the  closes  Blackacrey  and  the  other  White- 
acrCy  and  that  they  were  his  freehold,  the  pit  traversed  that  G»  house  and 
Blackacre  were  the  deft's  freehold,  and  new  assigned  the  trespass! A  twenty 
acres  other  than  Whiteacre,  it  was  held  that  the  pit  wad  right  in  thus  tra^ 
versing  such  parts  of  the  plea  as  justified  for  places  intended  in  the  declara- 
tion, and  in  new  assigning  as  to  such  part  as  had  mistaken  the  place  in- 
tended: Pretty  man  Y,  LawrencCy  Cro.  EL  81«. 

Form  akb  Nature  of.]  A  new  assignment  is  said  to  be  in  the  nature 
of  a  new  declaration:  1  Saund,  299,  e.  It  seems,  howeter,  to  be  more 
properly  considered  as  a  repetition  of  the  declaration,  differing  only  in  this^ 
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that  it  difitinguishes  the  true  ground  of  complaint  as  being  different  from 
th^t  which  is  covered  by  the  plea;  and  it  is  consequently  to  be  formed  with 
as  much  certainty  or  specification  of  circumstances  as  the  declaration  it- 
self ;  and,  in  some  cases,  greater  certainty  and  particularity  is  requisite: 
Steph,  P.  245.  The  commencement  is  the  same  as  that  of  a  replication, 
and  the  conclusion  is  with  a  verification  and  prayer  of  judgment  Where 
the  pit  answers  the  plea,  and  also  new  assigns,  it  is  usual  to  aver,  in  the  new 
assignment,  that  the  action  was  brought  as  well  for  the  trespass  mentioned 
in  the  plea,  as  for  the  trespass  which  is  newly  assigned.  But^  where  the  plea 
does  not  at  all  meet  the  place  in  the  declaration,  but  justifies  the  trespass  in 
some  other  place  of  the  same  name,  or  otherwise,  upon  some  legal  ground 
of  defence,  the  pit  makes  merely  a  new  assignment,  without  traversing 
any  part  of  the  plea,  for  that  would  obviously  be  repugnant:  in  which  new 
assignment,  the  place  must  be  described  with  all  its  abuttals  by  metes  and 
boundaries,  so  as  clearly  to  distinguish  it  from  the  place  justified  in  the  plea, 
Br.  M,  Trespass,  203,  Dy.  264,  Cro,  Jac.  594,  Cro,  EL  355,  492;  and, 
if  the  plea  do  not  name  the  place,  the  assignment  should:  Arck,  P.  ^  E. 
262.  The  matter  new  assigned  must  be  consistent  with  the  declaration, 
and  not  varying  from,  or  more  extensive  than  the  trespass  therein  enume- 
rated: if  the  declaration  be  quart  clausumf regit ,  a  new  assignment,  in 
a  barn,  would  be  bad;  4  Leon,  16.  It  should  also  be  of  a  material  mat- 
ter: and,  therefore  if  the  plea  set  up  a  right  of  way  or  common,  and  at  all 
times  of  the  year,  the  uew  assignment  should  not  be,  that  the  deft,  "at 
other  times,"  time,  in  that  case,  being  immaterial:  1  Ckit.  PL  551. 

A  new  assignment  being  in  the  nature  of  a  new  declaration,  the  deft 
should  plead  to  it  preci.sely  as  to  a  declaration,  either  by  denying  the  matter 

pew  assigned,  by  tHe  plea  of  not  guilty,  Br.  Jib,  Trespass,  pL 
£*fi^j]    369;  *or  by  arming  it  by  a  special  plea  of  matter  of  justification, 

ib,  168,  203;  and  he  may  plead  several  pleas;  ib.;  1  ChiL  PL 
553. 


Precedents. 

NEW  ASSIGNMENT  IN  TRSSPASS  FOR  AN  ASSAULT. 

And,  08  to  the  said  plea  of  the  said  deft.,  by  him,  secondly,  above  pleaded,  as  to  the  said  seve- 
ral trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  therein  attempted  to  be  jus 
tified,  the  said  pit.  says,  that,  by  reason  of  any  thing  in  that  plea  alleged,  he  ought  not  Xo  be 
barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  the  said  defl^  be- 
cause he  says  that  he  brought  his  said  action,  not  for  the  trespasses  in  the  said  second  plea  ac 

knowled^fired  to  have  been  done,  but  for  that  the  said  deft,  heretofore,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ,  with  force  and  arms,  at -,  aforesaid,  in  the 

county  aforesaid,  upon  another  and  different  occasion,  and  for  another  and  different  purpose, 
than  m  the  said  second  plea  mentioned,  made  another  and  different  assault  upon  the  said  pit 
than  the  assault  in  the  said  second  plea  mentioned,  and  then  and  there  beat,  wounded,  and  ill- 
treated  him,  in  manner  and  form  as  the  said  pit.  hath  above  thereof  complained;  whic|i  said 
trespasses  above  newly  assigned  are  other  and  different  trespasses  than  tlie  said  trespasses  in 
the  said  second  plea  acknowledged  to  have  been  done,  and  this  the  said  pit  is  ready  to  verify. 
Wherefore,  inasmuch  as  the  said  deft  hath  not  answered  tlie  said  trespasses  above  newly  as- 
signed,  he,  the  said  pit,  prays  judcfmcnt  and  his  damages  by  him  sustained,  by  reason  of  the 
committing  thereof,  to  be  adjudged  to  him. 

See  various  forms  of  new  assignments,  and  subsequent  pleadings  thereto  in  3  ChU.  Plj  In- 
dex, •*  New  Aisignmevt.^* 
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NIL  DEBIT,  ante,  409— NIL  HABUIT  IN  TENEMENTIS,  anfe, 
623-<527.— NON  ASSUMPSIT,  antej  140.— NON  CEPIT,jooj/,  "jffc- 
/i/evin."— NON  COMPOS,  antCj  650.— NON  DAMNIFICATUS,  antty 
546.— NON  EST  FACTUM,  ante,  393-4— NON  EST  INVENTUS, 
ante,  523;  post,  <^  /fVtV. "—NON-JOINDER,  ante,  13.— NOT  GUIL- 
TY,  antey  345;  post,  "  Trespass,''  «  Trover."— NOTARY,  post,  «  Pn>- 
t€st.''—SOTlCE,  posty  ^*  Secondary  Evidence.''— NOTICE  TO  QUIT, 
ante,  465.— NOTICE  OF  ACTION,  ante,  615;  post,  «  0^c«r."— NO* 
TICE  TO  DISPUTE  COMMISSION,  ante,  207. 


NUISANCE,  Action  for. 

Form  op  Remedy.]  Where  an  injury  is  committed  to  a  man's  dwelling- 
house  or  real  property,  or  to  some  right  or  privilege  incident  thereto,  by 
the  act  of  another,  and  without  force,  he  may  have  an  action  on  the  case 
against  the  party  who  created  or  who  continued  the  nuisance,  and  recover 
damages  for  the  injury  sustained.  Thus,  if  a  man  build  a  house  upon  his 
own  land,  overhanging  the  house  of  his  neighbour,  whereby  the  rain  falls 
upon  it,  5  Co.  101,  2  JRol.  140,  150,  2  Leon.  93;  or,  if  he  fix  a  spout  to 
his  own  house,  whence  the  rain  falls  into  the  yard  of  his  neighbour,  and 
injures  the  foundation  of  his  buildings.  Fort.  212;  or,  if  he  erect  a  tallow- 
furnace,  or  any  other  offensive  thing,  so  near  his  neighbour's  house  as  to 
deprive  or  lessen  his  use  or  enjoyment  of  it.  Com.  D,,  Case  for  Nuisancef 
jS;  or  for  the  erection  of  a  dwelling-house,  the  smoke  and  vapour  of  which 
are  injurious  to  his  property,  1  Rol.  89,  L.  15;  or  for  the  stopping  of  a 
water-course,  &c. :  2  ib.  140;  L.  30.  Case,  and  not  trespass,  is  the  proper, 
remedy  for  continuing  a  nuisance,  as  for  continuing  holdfasts  in  the  pit's 
wall  after  he  had  recovered  in  trespass  for  the  original  driving:  1  Stark.  22. 
Or  for  continuing  a  nuisance  to  the  injury  of  a  reversionary  interest,  after 
a  recovery  by  the  reversioner  in  a  former  action  on  the  case  for  creating 
the  nuisance  by  which  his  reversionary  interest  was  injured,  ShadweTl 
V.  Hutchinson,  C.  fy  P.  333.  And  it  lies  for  any  other 
*nuisance  to  houses  or  lands  in  possession,  or  to  a  decoy:  11  ^*686"J 
East,  571.  A  nuisance  may  also  be  committed  to  incorporeal 
property,  as  to  ways,  franchises,  &c. ,  for  which  the  remedy  is  also  by  ac- 
tion on  the  case.  As,  if  a  person  have  a  right  of  way  over  another's  land, 
and  the  tenant  of  the  land  plough  up  the  way,  2  Rol.  140,  L.  1;  or  if  a 
person  erect  a  fair  or  market  so  near  another's,  and  hold  it  on  the  same  day, 
uvhereby  the  other  is  deprived  of  the  profit  and  advantage  of  his  franchise: 
2  Bol.  140.  L.  10.  So  case  lies  for  a  nuisance  to  pit.  on  his  personal  pro- 
perty. 

The  action  on  the  case  merely  gives  damages,  but  does  not  remove  the 
nuisance.  It  may  have  the  effect,  however,  of  compelling  the  deft  to  abate 
the  nuisance,  as  the  injured  party  may  bring  successive  actions  for  it  as  long 
as  the  deft  continues  it,  and  recover  damages  against  him  for  the  continu- 
ance, as  well  as  for  the  original  erection  of  it  Where  the  tenant  in 
possession  has  a  freehold  interest,  he  may  have  an  assize  of  nuisance,  or  a 
■writ  of  quod  permittat  posternare,  by  which  the  defendant  may  be  com- 
pelled to  abate  the  nuisance,  these  remedies,  however,  are  obsolete,  and 
never  resorted  to  at  present  So  a  tenant  even  for  years,  may  justify  enter- 
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iog  upon  the  premises  where  the  nuisance  is  erected,  and  abating  it,  pro* 
vided,  in  doing  so,  he  commit  no  breach  of  the  peace,  and  cause  no  unneces- 
sary damages:  E^.  Ev.  486. 

With  respect  to  ihei  parties  to  the  action,  see,  in  general,  antCy  ^^Caae.^^ 
,  Any  party  in  possession,  whether  lawfully  or  not,  if  affected  by  the  nui- 
sance, may  sue:  1  East,  244;  1  Show.  7;  Cro,  Car.  325.  A  landlord  or 
reversioner,  if  the  nuisahce  be  to  the  damage  of  the  inheritance,  may  sue: 
Com.  D.  Action  on  Case  for  Nuisance,  B.;  Arch.  P.  14.  Case  lies  by  a 
reversioner  for  an  injury  affecting  his  reversionary  interest  in  incorpoi^ 
property,  as  a  way,  &c. :  4  Burr.  2141.  Both  the  occupier  and  reversioner 
may  sue:  3  Lev.  209;  Saund.  322,  n.  Tenants  in  common  may  join  in 
personal  actions  as  for  nuisance  to  their  land,  because  in  such  action,  though 
their  estates  are  several,  yet  the  damages  survive  to  all;  and  it  would  be 
unreasonable,  when  the  damage  is  thus  entire,  to  bring  several  actions  for  a 
single  trespass:  Bac.  M.  Joint-Tenant,  K.;  2  W.  Si.  R.  1007;  5  7!  S. 
247.  A  devisee  may  support  an  action  for  the  continuance  of  a  nuisance 
erected  in  the  lifetime  of  the  testator,  for  every  continuance  of  a  nuisance 
makes  it  a  fresh  one:  Cro.  Jac.  231. 

In  actions  for  nuisances  in  respect  of  real  property,  whether  by  misfea- 
sisince  or  malfeasance,  as  for  obstructing  ancient  windows,  or  for  nonfeasance, 
as  for  not  taking  care  of  premises^  so  as  to  prevent  the  conseqihence  of  a 
public  nuisance,  as  for  leaving  open  an  area-door  or  coal-plate,  3  Camp. 
389,  403,  or  for  not  repairing  fences,  4  T.  R.  318,  private  ways,  3  ib.  766, 
or  water-courses,  6  Taunt.  44,  the  action  should  generally,  be  brought 
against  him  who  did  the  act  complained  of,  or  against  the  occupier,  4  T.  R. 
31S,  or  against  the  occupier  and  not  against  the  owner,  if  the  premises  were 
in  the  possession  of  the  tenant,  unless  he  covenanted  to  repair :  I  H.  BL 
350.  JSiVhere  the  owner,  however,  erects  a  nuisance,  and  demises  the  land, 
an  action  may  be  supported  against  him,  though  out  of  possession,  for  the 
continuing  it,  as,  by  the  demise,  he  affirms  sucn  continuance:  1  Salk.  460. 
It  may  be  brought  against  an  agent:  6  Moo.  47.  Though,  in  torts,  the 
assignee  of  an  estate  Is  not  liable  for  an  injury  committed  before  he  came  to 
the  estate,  yet,  if  he  continue  a  nuisance  he  will  be  liable  for  such  continu- 
ance: Com.  D.  Action,  Case,  Nuisance,  B.,  \  B.  fy  P.  409.  And  every 
occupier  is  liable  for  the  continuance  of  the  nuisance  on  his  land,  &c, 
though  evicted  by  another,  if  he  refuse  to  remove  it  after  notice :  1  Com. 
D.  Action,  Case,  Nuisance,  B.,  Willes,  583;  2  Salk.  460;  2  B.  fy  P. 
409.  Where  there  are  several  owners  or  persons  chargeable  as  joint-tenants, 
or  tenants  in  common,  in  respect  of  their  real  property,  though 
r*687]  ^6  action  be  in  form  ex  dilecto,  they  all  should  be  made  *defts., 
or  the  party  who  is  sued  alone  may  plead  in  abatement:  1  Saund. 
291. 

Form  op  Pleadings.]  The  venue  is  local:  1  Taunt.  379;  2  East,  7; 
6  Taunt.  29. 

It  is  not  necessary  to  set  out  the  pit's  title  to  the  premises;  it  is  suflScient 
to  state  that  the  pit.,  at  the  time  the  injury  was  committed,  was  "possess- 
ed" of  the  house  or  land,  &c.,  and  that,  "by  reason  of  such  possession," 
he  was  entitled  to  the  way,  or  other  right,  in  the  exercise  of  which  the  nui- 
sance was  committed:  Com.  D.  Pleach,  C.  39;  2  Saund.  113,  a.;  1  Chit 
PI.  330;  Peter  v.  Kendal,  6  B.  fy  C.  703.     In  a  plea,  this  is  otherwise : 
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ib.;  9  T.  jR.  766.  Iq  the  case  in  6  B.  fy  C.  703,  it  was  held  su£Scient,  in 
an  action  for  disturbance  of  a  ferry,  to  allege  only  possession  of  the  ferry^ 
and  that  it  was  not  necessary  to  allege  the  payment  of  any  specified  sum 
for  passage-money.  If  the  right  be  not  appurtenant  to  the  house  or  land^ 
&c.,  and  the  pit  be  entitled  thereto  by  agreement  or  license,  the  averment 
by  reason  of  the  possession  would  be  improper:  4  Easty  107;  6  Easty  438. 
When  a  reversioner  sues,  it  is  sufficient  to  allege,  generally,  that  the  pro* 
perty  was  in  possession  of  a  third  person,  as  his  tenant  An  allegation,  in  ' 
such  actions  of  the  possession  of  tenant,  or  pit's  title  still  continuing,  is  im- 
material, and  need  not  be  proved:  3  Taunt  137.  If  a  title  be  stated,  and 
it  appear  to  be  insufficient,  the  declaration  will  be  demurrable,  2  Ld,  Raynu 
1228,  Salk.  365;  it  must  be  proved  as  stated:  2  Sound.  206,  a.  n.  22,  207, 
a.  n,  24.  In  an  action  for  disturbing  ancient  lights,  or  a  mill,  &c.,  it  is  un- 
necessary to  state  they  were  ancient:  Cro.  Car.  325;  an/6,  80;  1  Show*  1?; 
1  Leon.  247;  Pea.  Rep.  290.  •  In  declaring  for  not  grinding  at  pit's  mill^ 
it  is  sufficient  to  do  so  generally  upon  the  custom  for  certain  toll,  without 
specifying  the  particular  toll,  or  the  consideration  for  it,  or  that  it  is  a  rea* 
Bonable  toll:  6  M.  ^  S.  69. 

With' respect  to  the  statement  of  the  deft's  duty,  where  the  deft*  is 
liaUe  of  common  right,  as  to  repair  a  wall  for  preventing  damage  to  his 
neighbour,  it  is  sufficient  to  state  that  deft,  was  possessed  of  a  certain  close^ 
and  that,  by  reason  thereof,  he  was  bound  to  repair,  &c.,  without  showing 
the  particular  cround  of  the  deft's  liability:  6  Mod.  311:  2  Ld.  Raym. 
1090;  I  Chit.  PI.  332.  Thus,  where  an  action  was  brought  for  the  deft.'s 
not  repairing  a  private  road  leading  through  his  close,  it  was  held  sufficient 
to  allege,  in  a  declaration,  that  the  deft,  as  occupier  of  the  close,  ought  to 
have  repaired  it;  though^  when  deft  prescribes  in  a  plea,  in  right  of  his 
own  estate,  it  is  different:  2  Saund.  113,  n.  1,  172,  a.  n.  1. 

With  respect  to  the  statement  of  the  injury  itself y  the  day  stated  in  the 
declaration,  as  to  when  it  was  committed,  is  immaterial:  Cro.  EL  191;  2 
Saund.  24,  a.     In  a  declaration  for  the  continuance  of  a  nuisance,  it  is  un- 
necessary to  show  the  time  when  the  nuisance  was  erected:  Cro.  El.  191; 
I  Ld.  Raym.  370.     It  is  not  necessary  to  give  any  local  description  to  the 
nuisance:  2  East^  497;  11  Easty  226;  1  Taunt.  379.     It  is  not  necessary 
to  show  the  termination  of  a  water-course.     Where  the  action  is  not  brought 
against  the  original  erector  of  the  nuisance,  but  against  his  feoffee,  lessee^ 
&c.,  it  is  necessary  to  allege  a  special  request,  to  the  deft  to  remove  the 
nuisance:  fVilleSy  583.     In  some  cases,  however,  this  is  not  necessary:  R, 
^  M.  189.     In  an  action  for  the  consequences  of  a  public  nuisance,  it  is 
not  usual  to  state  any  undue  intent  on  the  part  of  the  deft :  2  Chit.  PI.  598. 
The  injurious  act  should  be  described  according  to  the  fact     It  will  suffice 
to  describe  it  generally,  without  setting  out  the  particulars  of  the  deft.'s  acts, 
and  the  means  of  nuisance  used  by  him:   JVilleSy  677;  \  B.fy  P.  180;  3 
Leon.  13:  1  Ld.  Raym.  452.     If,  however,  the  pit  state  the  mode  of  in- 
jury, it  must  be  proved  as  alleged:  3  Leon.  13;  1  Ld.  Ray  my  452;  infra. 
But  proving  part  of  the  injury  as  charged  will  suffice,  to  entitle  the  pit  to 
recover  jtwo  tanto:  2  Easty  438;  2  JV.  Bl.  R.  790;  5  Taunt. 
27;  4  *Af.  fy  S.  349.    The  immediate,  and  not  the  remote  cause  [[^6881 
of  the  injury,  should  be  stated;  and,  under  an  averment  of  the 
remote  cause,  and  an  allegation  that,  by  means  of  the  premises,  tlie  noxious 
Btttter  annoyed  the  pit's  house,  it  is  not  competent  to  give  evidence  of  the 
intermediate  causes.     Thus,  where  pit  alleged  that  the  deft  wrongfully 
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'  placed  and  continued  a  heap  of  .earth,  whereby  the  refuse  water  was  pre- 
vented from  flowing  away  down  a  ditch,  at  the  back  of  his  house,  and  the 
evidence  was  that  the  heap  was  not  originally  placed  so  as  to  obstruct  the 
*     water,  but  that,  in  process  of  time,  earth  from  the  heap  was  trodden  down, 
and  fell  into  the  ditch  and  obstructed  it,  it  was  held  a  fatal  variance :  5 
Taunt.  534,     If  the  pit  declare,  as  reversioner,  for  an  injury  done  to  his 
reversionary  interest,  the  declaration  must  allege  it  to  have  been  done  to 
the  damage  of  his  reversion,  or  must  state  an  injury  of  such  a  permanent 
nature  as  to  be  necessarily  injurious  to  his  reversion:  1  M.  fy  S.  234.    The 
want  of  such  an  allegation  will  be  a  cause  for  arresting  the  judgment:  t6.; 
mnd  see  instances  there.     A  count  for  diverting  and  turning  a  stream  of 
water  will  not  be  supported  by  proof  of  penning  back  and  checking  it, 
whereby  the  water  was  made  to  overflow  the  pit's  meadow:  6  Price,  1. 
But,  in  case  of  negligently  pulling  down  a  wall  adjoining  a  wall  of  pit's 
cellir>  whereby  the  roof  of  the  latter  fell  in,  and  a  quantity  of  wine  was 
destroyed,  imd  jt  appeared  that  the  proximate  cause  of  the  damage  was  the 
placing  a  quantity  of  bricks,  in  taking  down  the  wall,  over  the  roof  of  the 
cellar,  it  was  held  no  variance:  1  JD.  |-  R  C.  35;  3  Stark.  162;  I  D.  ^  B. 
497;  2  B.  ^  C.  910;  6  Price,  1;  7  Moo.  345.     Where, in  an  action  on  the 
case  for  diverting  a  stream  of  water  from  the  pit 's  mill,  the  decfaratioa 
alleged  that  the  deft  placed  and  raised  a  certain  dam  across  the  stream,  and 
thereby  diverted  and  turned  the  water,  and  prevented  it  from  running  along 
its' usual  course  to  the  pit's  mill,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  of  right  ought,  and  otherwise 
would  have  done,  it  was  held  that  such  allegation  was  supported  by  proof, 
that  in  consequence  of  the  dam  the  water  was  prevented  from  being  regu- 
larly supplied  to  the  pit's  mill,  although  the  stream  was  not  diverted,  as 
the  dam  wab  erected  above  the  mill,  and  the  water  returned  to  its  regular 
course  long  before  it  reached  the  mill,  and  there  was  no  waste  of  water 
occasioned  by  the  erection  of  the  dam:  Icars  V.  fVood,  7  Moo.  345. 

Plea."]  The  general  issue  to  an  action  for  a  nuisance  is  not  guilty,  under 
which  every  thing  which  shows  that  the  deft  did  what  he  lawfully  might 
do,  may  be  given  in  evidence:  Selw.  N.  P.  1112.  The  statute  of  Limita- 
tions will  be  a  sufficient  defence  to  an  action  for  a  nuisance,  and  it  begins  to 
run  from  the  arising  of  the  consequential  damages:  Gil/on  v.  Boddington, 
B.  fy  M.  161 ;  Boberts  v.  Bead,  16  East,  215;  Howell  v.  Foung,  5  B. 
^  C.  26',  aoe,  further,  post,  689,  690. 


Precedents. 

See  form  of  declaration  for  noisanoe  for  obetmctioi;  ancient  lifhta,  ante,  80;  for  dblxtrbeoioe 
of  common,  ante,  367;  for  distortMinoe  of  way,  pott.  Way ;  and  see  me  Tarious  forma  in  3  CkU.  PL^ 
Index,  ^'Nttiianee:' 


Evidence  for  Plaintiff* 

The  pit  must  establish  his  title  to  the  right  affected,  the  injurious  act 
complained  of^  that  deft,  did  the  injury^  and  the  damages. 
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Proof  qf  PlaintiJPs  Title  to  Right. \    This  title  must  be 
proved:  2  *  Sound,  114,  c. ;  4  Mod.  421 :  1  Savnd.  346.     If  the  [*689] 
action  be  for  an  injury  to  real  property  corporeal,  at  the  suit  of  a 

Sarty  in  possession  he  need  only  prove  his  possession,  which  may  be  done 
y  his  family,  or  others  who  can  speak  to  such  possession  as  stated  in  the 
declaration,  at  the  time  the  injury  was  done.  If  his  title  be  stated  specially, 
it  must  be  proved  accordingly:  antej  687;  2  Sound.  206,  a.  n.  22,  207,  a. 
n.  24.  Where  the  action  is  at  the  suit  of  a  reversioner,  his  title  to  the 
reversion  must  be  proved:  see  ante^  ^^Ejeciment.^^  In  case  for  an  injury 
done  to  the  pit's  reversionary  interest  in  land,  in  cutting  and  carrying  away 
trees,  if  he  holds  under  a  written  agreement  as  tenant,  it  is  incumbent  on 
him  to  produce  it:  Cotterill  v.  Hobby^  4  B.  ^*  C  465.  If  the  property 
injured  be  incorporeal^  pit.  must  prove  his  title  to  it  by  express  proof,  or 
by  presumptive  evidence  thereof,  by  an  enjoyment  of  twenty  years,  other- 
wise: ante^  82.  As,  where  the  deft,  complains  of  an  injury  to  an  easement, 
it  will  be  incumbent  on  him,  (unless  he  can  show  an  express  grant)  to  eai'ry 
his  evidence  of  the  condition  of  the  land,  and  the  enjoyment  of  the  right> 
as  far  back  as  possible,  in  order  to  raise  a  presumption  of  ri&:ht  by  grant  or 
prescription:  Selw.  N.  P.  1112.  As  to  the  evidence  of  title  in  action  for 
disturbing  ancient  windows,  see  ante^  82.  In  an  action  on  the  case  for  the 
disturbance  of  a  ferry,  it  is  sufficient  for  the  pit.  to  prove  that  he  was  in 
possession  of  the  ferry  at  the  time  when  the  cause  of  action  arose,  and  it  is 
not  necessary  for  him  to  prove  the  payment  of  any  specified  sum  for  passage: 
Peter  v.  Kendal^  6  B.  ^  C.  703. .  In  an  action  against  a  stranger  for  dis- 
turbing the  pit.  in  the  possession  of  a  pew,  it  is  not  necessary  for  the  pit. 
to  prove  repairs,  although  it  is  otherwise  where  the  action  is  against  the 
ordinary:  Kenrick  v.  Taylor j  1  Wils.  326.  Where  it  was  alfeged  that 
pit  was  entitled  to  the  use  of  a  water-course  by  reason  of  his  possession  of 
a  mill,  it  was  held  that  the  allegation  was  not  supported  by  evidence  of  a 
parol  license  or  agreement,  by  which  the  deft  permitted  the  exercise  of  the 
ri^ht  in  question  to  the  pit,  but  did  not  legally  grant  or  annex  it  to  the 
mill:  Fentiman  v.  Smithy  4  Eastj  107,  and  see,  further,  ante,  633,  where 
a  parol  license  is  sufficient  to  give  a  right  to  an  easement  to  real  property. 

Proof  of  Injurious  Act  done.]  The  nuisance  should  be  proved  as  stated; 
and  as  to  what  a  variance,  see  ante,  687.  Pit  must  prove  an  injury  suffi- 
cient in  law  to  constitute  a  nuisance  to  him,  as  by  the  erection  of  any  thing 
offensive  so  near  the  house  of  another,  as  to  render  it  useless  and  unfit  for 
habitation  as  the  erection  of  a  pigstye,  lime-kiln,  privy,  smith-forge^  tobac- 
co-mill, tallow-furnace,  or  the  like:  S.  N.  P.  1105;  antCj  687,  83.  In  an 
action  by  a  reversioner,  he  must  prove  the  nuisance  to  be  of  such  a  perma- 
nent nature,  as  necessarily  to  affect  his  reversionary  interest:  tsee  1  M,  fy 
S.  234,  239.  The  reasonable  exercise  of  a  person's  rights  is  not  the  sub^ 
ject  of  an  action  for  a  nuisance,  though  it  may  annoy  another;  as,  where  a 
butcher,  or  brewer,  &c.,  exercises  his  trade  in  a  convenient  and  appropriate 
place.  Com.  D.  .Action  on  the  Case  of  Nuisance,  C.  Nor  is  the  pre- 
vention of  an  excess  in  the  exercise  of  such  a.  right:  ib.  Such  things  as 
tend  merely  to  abridge  the  gratification  of  pit's  feelings,  are  not  of  them- 
selves a  nuisance;  as,  where  the  deft  kept  his  dogs  so  near  the  pit's  house, 
that  his  family  were  prevented  from  sleeping  during  the  night,  and  were 
also  greatly  disturbed  at  other  times,  and  the  jury  found  a  verdict  for  the 
deft.,  the  court  refused  a  new  trial,  though  he  gave  no  evidence:  Street  v. 

Vol.  IL  S7 
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Tugwelly  S.  N.  p.  1047.  Air  to  injury  to  ancient  lights,  see  anfey  BS. 
For  tha  purpose  of  proving  tbe  nuisance,  pit.  should  call  persons  living  in  the 
htnne  or  neighborhood,  and  who  have  had  frequent  means  of  perceiving  the 
nuisancQfl.  Nuisances  to  the  land,  or  to  franchises,  are  also  to  be  proved  in 
like  manner. 

Proof  that  Defendant  committed  the  Nuisance.']  It  must 
f  *6903  l>e  established*  that  the  deft,  himself,  or  his  agent,  committed 
the  nuisance:  see  ante,  82.  It  is  not  necessary  that  the  nuis- 
ancQ  be  first  occasioned  by  the  deft;  he  will  be  equally  liable  if  he  permit 
it  to  continue;  though,  where  he  is  not  the  original  promoter  of  the  nuis- 
.imee,'  a  notice  must^have  been  served  upon  him,  to  remove  it;  the  pit.  may 
elect,  however,  to  sue  the  party  originally  occasioning  the  nuisance,  or  his 
alienee:  Penruddock*8  cascy  5  Bep,  101,  a.  A  notice  to  remove,  deliver- 
ed at  the  premises  to  which  it  relates,  to  the  occupier,  for  the  time  being 
will  bind  a  subsequent  occupier,  and  a  person  who  takes  premises  upoa 
which  a  nuisance  exists,  and  continues  it,  takes  them  subject  to  all  the  re- 
strictions imposed  upoti  his  predecessors  by  the  receipt  of  such  a  notice: 
per  Abbotty  C,  J.y  Salmon  v.  Bensleyy  R,  fy  M.  189.  In  an  action  for 
not  repairing  fences,  the  occupier  is  alone  liable,  and  no  action  can  be  sup- 
ported against  the  owner  of  the  estate  who  is  not  in  possession,  Cheetham 
V.  Hampsony  4  7!  R.  318,  except  where  the  occupier  can  show  that  the 
owner  was  bound  to  repair:  Payne  v.  Rogersy  2  H.  Bl,  349.  A  party 
who  merely  directs  the  workmen  in  the  erection  of  a  nuisance  may  be  joined 
as  a  deft,  with  the  party  originally  occasioning  it,  Wilsonv.  PetOy  6  Moo. 
47;  and,  where  a  landlord  employed  workmen  in  the  repair  of  a  house,  he 
was  held  liable  for  a  nuisance  occasioned  in  making  the  repairs;  though  he 
was  not  in  the  occupation  of  the  premises,  and  though  the  tenant  was  bound 
to  repair:  Leslie  v.  Pounds,  4  Taunt,  649.  Persons  acting  within  their 
jurisdiction,  and  in  the  exercise  of  a  public  duty,  as  commissioners  of  iew- 
ers,  or  road  trustees,  or  persons  acting  under  them  as  paviors,  &c.,  are  act 
liable  for  a  nuisance,  though,  in  fact,  a  nuisance  be  committed:  Cast  Plate 
Comp.  V.  Meredith,  4  T.  R.  794;  Harris  v.  Baker,  4  M.^S.  27 y  Sut- 
ton V.  Clarke,  6  Taunt.  41;  Boulton  v.  Crowther,  2  B.  fy  C.  703;  see 
antCy  73,  4.  But,  though  they  act  within  their  jurisdiction,  yet,  if  they 
met  wantonly  and  oppressively,  they  are  responsible  for  an  injury  commit- 
ted, ii.  707,  Leader  v.  Moxony  3  Wils.  461;  or  where  they  do  not  act 
within  their  jurisdiction,  or  exceed  their  authority,  2  B.  ^  C.  707,  4  21 
R,  794,  or  where  they  act  incautiously,  unskilfully,  or  improvidently,  they 
will  be  liable:  ib. ;  Jones  v.  Bird,  SB.fyjl.  837. 

Damitges.']  These  are  usually  proved  by  the  party  who  proves  the 
license.  In  difficult  questions,  surveyors,  or  persons  of  competent  skill, 
should  be  called  in.  In  an  action  by  the  reversioner,  the  tenant,  if  he  will 
do  90f  should  be  present  at  the  trial,  and  consent  not  to  bring  any  actioD. 

Evidence  for  D^endnnt. 

This  will  consist  in  rebutting  the  pit's  proofs,  or  showinsr  a  licenset 
antCy  <<  licenscy^  or  other  justification.  See  various  titles  of  defence  in 
tbe  work:  ante,  **Casi.*^ 
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NUL  TIEL  AECORD. 

See  Form  of  Plea,  arUef  609:  and  Proof  under,  antCy  ^10;  s^d,  post, 

^'Record.'' 


OATH. 


As  to  admissiona  by,  ante^  41;  how  administered,  post^  ^'Witnesa.' 
See  ^^ Affidavit,'' 
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Form  of  Remedy  and  Pleadings, 

When  a  public  officer  is  sued  for  any  act  not  done  by  him  in  the  execu- 
tion, or  under  colour  of  his  office,  the  form  of  remedy  and  pleadings,  in  such 
suit,  will  be  the  same  as  against  a  common  person;  also,  where  a  ministericU 
officer  does  a  wrong  act,  as  such,  the  pit.  has,  in  general,  the  same  form  of 
remedy  against  him  as  against  a  common  person;  therefore,  trespass  lies 
against  such  officer,  if  the  act  complained  of  was  immediate  and  committed 
with  force:  1  Ld.  Raym.  471;  1  Salk  395:  2  T.  R.  225.  The  only  excep- 
tion to  this  rule  is,  where  the  pit.  seeks  to  render  the  officer  liable  as  a  tres- 
passer by  relation,  which  cannot  be  done:  and,  in  that  case,  case  is  the  pro- 
per form  of  remedy,  as  in  an  action  against  a  sheriff  for  levying  a  bank- 
rupt's goods,  after  a  secret  act  of  bankruptcy:  1  Burr,  20;  T.  Jr.  480;  1 
Ztev.  173.  Where  an  officer  acts  under  the  authority  of  a  court  having  no 
jurisdiction,  trespass  or  trover  is  the  proper  form  of  action,  Hard.  483;  or, 
where  he  acts  under  proceedings  coram  non  judice:  Sir  IV .  Jones^  171, 
1  Bast,  161.  There  is  so  remedy  against  him  when  the  court  has  juris- 
diction, but  the  proceedings  is  defective,  since  he  is  bound  to  obey  the 
eourt.  When  an  officer  misapplies  the  process  of  the  court,  trespass  may 
be  supported  against  him:  2  Wils,  309;  2  W.  Bl.  R.  833;  6  T.  R.  234; 
8  East^  328.  So,  where  he  abuses  it,  2  T.  R.  148,1  2  B.  fy  j}.  473, 1  Chit. 
PL  170,  by  an  abuse  of  his  authority,  he  becomes  a  trespasser  ab  initio: 
Bac.  M.  Trespass,  B.  For  a  mere  nonfeasance,  case  is  thq  proper  form 
of  remedy,  S  B.  ^  P.  537,  1  Leon.  323,  Cro.  Bl.  196;  but  trespass  some- 
times would  lie:  Com.  D.JIction,  F.  \\  \  fVils.  153.  For  an  act  done 
by  an  officer  without  a  warrant,  trespass  or  trover  is  Ihe  only  form  of  re- 
medy: 6  T.  R.  316,  Doug.  359. 

Declaration.']  There  is  nothing  relating  to  the  form  of  the  declaration  to 
distinguish  it  from  actions  against  common  persons.  Where  a  notice  of  ac- 
tion is  required,  the  declaration  should  conform,  in  substance,  with  tha 
notice  given:  see  7  71  R.  631.  n.;  1  M.  fy  Y.  469. 

Venue.]  The  venue  in  all  actions  upon  the  case  or  trespass  against  con- 
stables, church-wardens,  &c.,  bailiffs  of  cities  or  towns  corporate,  bead- 
boroughs,  fortreeves,  tithingmen,  or  other  persons  acting  in  their  aid  and 
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assistance,  oc  by  their  command,  for  any  thing  done  in  their  official  capacity, 
must  be  Jaid  in  the  pounty  where  tte  facts  were  committed,  or  the  pit  will 
be  nonsuited:  21  Jac,  1,  c.  12,  s,  5.  An  officer,  acting  under  colour  of  his 
office»  is  entitled  to  the  benefit  of  this  provision:  Staight  v.  Gee,  2  Stark. 
445;  S  B,  Sf  A,  330*  The  statute  extends  to  all  who  act  in  aid  or  under  the 
command  of  the  officer,  but  not  a  prime  mover  and  ]irincipal;  t&.,  Holtj 
C,  K  P,  47S,  By  42  G.  3,  c.  85,  the  provisions  of  the  21  Jac,  1,  c.  12, 
with  regard  to  venue,  &c.,  are  extended  to  all  persons  being  employed  in  any 
public  employment,  &c.,  and  who  have,  !>y  virtue  of  such  employment, 
power  or  authority  to  commit  persons  to  safe  custody*  The  excise  and  cus- 
tom-house aets  contain  similar  provisions  as  to  the  locality  of  the  venue,  as 
also  do  the  highway,  turnpike,  ami  militia  acts. 

Plea.']  In  an  action  against  a  peace-officer,  constable,  or  church-warden, 
or  other  acting  ih  their  assistance,  or  by  their  command,  for  any  thing 
done  by  them  by  virtue  or  reason  of  their  office,  the  general  issue 
r*692l  *niay  be  pleaded,  and  the  special  matter  given  in  evidence:  21  Jac. 
1,0.  12,  8.  5.  And  there  isasimilar  provision  in  the  highway,  13 
G.  3,  c.  78,  militia,  land,  and  assessed  tax  acts,  and  other  acts.  Where  a  party 
assists  the  officer  acting  under  process  or  warrant,  he  may  defend  under  the 
general  issue,  3  Camp.  257;  but  he  could  not  do  so  if  he  were  prime 
mo^tri  jS&/^,.  C.  N.  P.  478:  2  Stark.  445.  It  is  in  general,  however,  best 
for  the  officer  or  other  deft,  to  plead  specially  in  order  to  narrow  the  evi- 
dence at  the  trial,  and  especially  if  he  acted  under  process.  The  officer 
had  better  not  join  in  the  plea  with  the  common  person  sued  with  him,  to 
avoid  costs,  &c.,  in  the  event  of  the  other  deft  not  succeeding:  see2^tn^. 
523;  2  Sir,  1184;  see,  ante,  515-6,  as  to  justifications  of  imprisonment 

Evidence  for  Plaintiff. 

The  pit  must  establish  his  cause  of  action,  and  support  the  issue  joined, 
as  in  other  causes.  We  have  already  partly  considered  how  far  public 
agents  and  officers  are  liable  for  their  acts,  ante^  690 ;  and,  as  to  the  liability 
of  vestrymen  and  overseers,  &c.,  see  ante,  73-4.  Besides  the  cause  of  ac- 
tio©, pit  will,  in  most  cases,  have  to  prove  the  commencement  of  the  ac- 
tion within  the  limited  time ;  a  notice  of  action,  and  due  service  of  it  in 
E roper  time  ;  that  the  act  was  committed  in  the  county  where  the  venue  is 
lid  ;  and  in  sonje  cases,  that  a  demand  of  copy  and  perusal  of  the  warrant 
under  which  the  deft  acted,  has  been  made. 

Proof  op  Commencement  op  Actions  in  limited  Time.  Constables. 
&c.]  By  24  G.  2,  c.  44,  s.  8,  "No  action  shall  be  brought  against  any 
justice  of  the  peac^i  for  any  thing  done  in  the  execution  of  his  office,  or 
against  any  constable,  head  borough  or  other  officer  or  person  acting  by  his 
order,  and  in  his  aid,  unless  commenced  within  six  calendar  monuis  after 
the  act  commjtted."  Whenever  a  constable  acts  virtute  officii^  the  action 
must  be  commenced  within  six  months ;  but  it  is  otherwise  where  he  acts 
xnerelv  colore  officii.  Therefore,  if,  by  acting  within  the  limits  of  his 
authority,  he  exercises  that  authority  improperly,  the  statute  extends  to 
him  ;-^the  distinction  being  between  the  extent  and  the  abuse  of  his  au- 
thority, Alcockv.  Andrews^  2  Esp.  Rep.  542  ;  also  2  B.  fy  B.  619,  5 
Moo.  JR.  389,  s.  c.  3  B.  ^  B.  239  ;  and,  even  where  the  constable  broke 
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the  outer  door  to  levy  a  church-rate,  under  53  G.  3yc.  127,  it  was  held 
that  no  action  cduld  be  brought  against  Mm  after  three  months  :  \  B.fyJl, 
227.  And,  when  a  constable  is  acting  bona  Jide^  and  with  an  honest 
opinion  that  he  is  discharging  his  duty,  and  that  he  is  acting  at  the  very 
time  in  obedience  to  the  warrant  of  a, magistrate,  he  is  entitled  to  the  pro- 
tection of  the  8th  sect  of  this  statute ;  and,  therefore,  if  he  takes  the  goods 
of  B.,  under  a  warrant  against  A.,  believing  them  to  be  his,  he  is  entitled 
to  notice :  Purton  v.  WiUiamSy  3  B.  fy  •^.  335.  From  the  authority  of 
the  case  of  Postlewaite  v.  Gibson^  3  Esp,  Rep.  226,  it  was  considered, 
that,  where  the  constable  acts  without  a  Mfarrant^  an  action  would  lie 
after  the  six  months.  But  Jlbbott^  C  «/".,  however,  observed,  in  the  case 
of  Parton  v.  Williams^  ib.,  "If  it  wefe  necessary  to  determine  whether 
a  constable  who,  without  a  warrant ,  acting  in  the  execution  of  his  office^ 
and  in  the  discharge  of  his  ordinary  duty  be  entitled  to  the  protection  of 
this  statute,  I  should  wish  for  time  to  consider  it ;  but,  in  Postlewaite  v. 
Gibsony  the  constable  was  not  acting  in  the  execution  of  his  ordinary  duty, 
as  he  arrested  a  man  for  felony  upon  the  order  of  a  private  individual ;" 
see  also  the  dictum  of  Dallas,  CT  J.,  S  B,  Sf  B.  622. 

The  action  must  be  brought  within  six  months  of  the  day  of  committing 
the  act,  including  that  day ;  4  Moo*  465.     Where  the  imprisonment  is 
continued  under  the  warrant,  it  is  sufficient  to  prove  a  notice  within  six 
months  of  any  part  of  it ;  12  East,  67.     But  the  pit.   ought  to  proceed 
within  six  months  after  his  notice,  if  it  is  given  within  the  im- 
prisonment ;  *for,  even  if  the  trespass  continue,  there  would  be  r*693"] 
due  notice  as  to  the  subsequent  cause  of  action  :  14  East^  491. 
<^If  a  man  be  imprisoned  by  a  jusiice^s  warrant  on  the  fb*st  day  of  January, 
and  kept  in  prison  till  the  first  dajl  of  February,  he  will  be  in  time  if  he 
brings  his  action  within  six  months  after  the  first  of  February,  for  the  whole 
imprisonment  is  one  entire  trespass  :"  Pickersgill  v.  Palmer^  Tr.  1  G.  3, 
C.  B.y  Salk.  420,  cited  in  /?.  A^.  P.  24. 
As  to  mode  of  proving  commencement  of  action,  see  ante,  162. 

Officers  cf  Excise,  Customs,  Taxes,  fyc,'\  By  28  G,  3,  c.  37,  s.  23, 
<<If  an  action,  &c.,  shall  be  brought,  &c.,  against  any  person  for  any  thing 
done  in  pursuance  of  any  act  relating  to  the  revenues  of  customs  and  ex- 
cise, &c.,  such  action  shall  be  commenced  within  three  months  next  after, 
the  matter  or  thing  done.'*  By  43  G.  3,  c.  99,  s*  70,  actions  against  per- 
sons acting  under  that,  or  any  other  tax  act,  shall  be  commenced  within  six 
calendar  months  after  the  fact  committed :  ante,  692*  There  are  also 
various  other  acts  of  a  local  nature,  limiting  the  time  for  bringing  action. 

Proof  of  Notice  of  Action.  Officers  of  the  Excise  and  Customs."} 
By  the  sUtute  28  G.  3,  c.  37,  s.  25,  "No  writ,  &c.,  shall  be  sued  out 
against  any  officer  of  the  customs  or  extise,  or  persons  acting  under  them, 
for  any  thing  done  in  the  execution  of  any  act  of  parliament  relating  to  the 
revenues,  until  one  calendar  month  after  notice  in  writing  shall  have  been 
delivered  to  such  person,  or  left  at  their  usual  place  of  abode,  by  the  attor- 
ney or  agent  of  the  person  suing :  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action,  the  name  and  place  of  abode  of  the 
person  or  persona  in  whose  name  such  actipn  is  intended  to  be  brought,  and 
the  name  and  place  of  abode  of  the  said  attorney  or  agent,''  and  that  he 
shall  have  a  fee  of  20^.  for  serviAg  notice,  &c   ^As  to  the  persons  who 
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are  entitled  to  the  benefit  of  this  act,  it  has  been  held,  that  an  extra  num 
1;hough  not  ajpl^ointed  by  the  board  gf  excise,  is  entitled  to  it,  as  one 
acting  under  an  excise  officer,  if  he  b^  sent  to  search,  though  no  regular 
officer  be  present :  2  Smith's  Rep,  .2^0.  And  ^n  excise  officer  is  entitled 
to  noticQ,  if  acting  bomijide  in  the  Apposed  execution  of  his  office,  though 
he  has  done'  an  act  aot  warranted  by  his  official  capacity  :  5  T.  R,\\ 
Tiddy  29,  (a.)  (A.)  As  to  West-India  Dock  and  othe^acls,  see  Tidd,  8, 
ib.  29,  &c. 

A  notice  in  the  form  of  a  declaratipn  is  good  :  1  Af.  ^  K  469.  A  no* 
tice  of  action  against  a  toll-keeper  for  demanding  and  taking  toll  for  atd  ia 
respect  of  certain  matters  and  things  particularly  mentioned  and  exempted 
from  the  payment  of  toll,  in  and  by  a  certain  act  of  Parliament,  is.  too  ua- 
certaio  and  bad :  2  ChU,  Rep.  573.  And  see,  further,  as  to  the  form  of 
the  notfce,  antej  615.  A  separate  notice  to  each  of  several  persons  in- 
tended to  be  sued  in  trespass  has  been  deemed  sufficient  to  found  a  joint 
action  against  all  of  them  for  things  done  in  pursuance  of  an  act  of  Parlia- 
meiit,  although  none  of  the  other  persons  who  were  afterwards  joined  in 
the  action  were  named  in  the  notice  to  either  of  them' :  2  Price,  126  ;  5 
ib.  168.  But,  where  one  person  acted  as  cle;*k  to  two  public  bodies,  and 
a  notice  of  action  required  by  statute  was  given,  addressed  to  him  as  clerk 
to  one  body,  the  cause  of  action  arising  under  the  authority  of  the  other 
body,  it  was  held  insufficient :  1  Taunt,  383.  The  month  begins  the  day 
on  which  the  notice  is  served,  3  T.  R.  633  ;  and  the  action  must  be  brought 
within  three  months  (lunar,  6  T.  R.  227,  1  Ring.  307,)  after  the  cause  of 
it  accrued,  so  that  the  notice  must  be  served  one  calendar  month,  at  least, 
before  the  expiration  of  three  lunar  months  from  the  time  of  the  cause  of 
action.  As  to  proof  of  service,  &c.,  of  notice,  see  ante,  614,  /TOf/, 
^^  Secondary  Evidence^^*  Afi  to  proof  of  commencement  of  action,  see 
ante,  162. 

|[*694]  #  j^ax  Officers.]  By  43  G.  3,  c.  99,  s.  70,  consolidating  the  tax 
acts  and  commissions  of , taxes,  are  protected,  and  <<No  writ,  &c.,  shall  be 
sued  out,  &!c.,  agaiost  any  person  or  persons  for  any  thing  done  in  pursuance 
of  that  act,  or  any  act,  for  granting  duties  to  be  assessed  of  that  act,  until 
one  calendar  month  next  after  notice  in  writing  shall  have  been  delivered  to, 
or  left  at  the  usual  place  of  abode  of  such  person  or  persons,  by  the  attomey 
or  agent  for  the  intended  pit:  pr  pits.,  in  which  notice  shall  be  clearly  and 
completely  contained  the  cause  and  causes  of  action,  the  name  and  plaae  or 
places  of  abode  of  the  intended  p)t  &c.  ;  and  of  his  or  their  attorney  or 
agent,  and  no  evidence  shall  be  given  on  the  trial  of  such  action  or  suit  of 
any  <!ause  or  causes  of  action,  other  than  such  as  is  or  are  eontained  in  such 
notice.^'  The  notice  required  in  this  case  extends  only  to  officers  empow- 
ered to  levy  taxes  by  virtue  of  the  act,,  and,  tlierefore,  a  sheriff  who  levies 
arrearsof  taxes  Under  48  Cr.  3,  c.  %4l,- No,  5,  par.  2,  is  not  entitled  to  no- 
tice of  an  action  to  be  broiight  against  him  for  any  thing  done  tinder  the  pro- 
visions of  that  act :  Coj)land  v.  Jktvelly  1  Ring.  369.  it  is  not  necesaary 
to  give  a  notice  of  action  in  this  act,  where  assumpsit  is  intended  to  be 
brought  for  money  had  and  received  to  recover  the  account  of  an  excessive 
jcharge  made  by  defts.,  as  collectors,  on  a  distress  for  arrears  of  taxes  :  1  B. 
4*  «£.  42.  But  a  toll-collector  k  entitled  to  a  notice  of  action  for  a  recovery 
of  more  toll  than  he  had  a  right  to  do^  4  S.  ^  C,  200. 
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Proq^ij/' DiMAND  OP  Wakrant.]  Where  the  action  is  brought  against  a 
constable  or  peace-officer,  a  demand  of  a  perusal,  and  cqpy  of  the  justice's 
warrant,  must  be  made  on  him,  if  ho* was  acting  under  a  warrant ;  as,  by. 24 
O.  2,  e.  44,  s.  6  it  is  enacted,  that  <<  no  action  shall  be  brought  against  any 
constable,  headborough,  or  other  offic^er,  or  against  any  person  acting  by  his- 
order,  and  in  his  aid,  for  any  thing  dofie  in  obedience  to  any  warrant  under 
the  hand  or  seal  of  any  justice  of  the  peace,  until  demand  has  l^en  made,  or 
left  at  the  usual  place  of  his  abode,  by  the  party  or  his  attorney,  in  writing, 
ftigned  by  the  party  demanding  the  same,  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  has  been  refused  or  neglected  for  six  days  after  such 
demand."  And,  in  case  the  constable,  or,  &c.,  comply  with  the  demand, 
the  justice  of  the  peace  must  be  made  a  condeft ;  the  constable  or  other  offir 
cer,  by  producing  and  proving  such  warrant  at  the  trial,  shall  have  a  ver- 
dict, notwithstanding  any  defect  t>f  jurisdiction  in  the  justice  of  the  peace  :  if 
such  action  be  broughtj.ointly,  and  the  warrant  be  produced,  the  jury  shaH 
find  f6r  the  constable  ;  and,  if  the  verdict  be  against  the  justice  of  the  peaoa^ 
the  pit  shall  recover  all  his  costs  from  him."  The  object  of  the  clause 
was,  «'to  substitute  the  justice  of  the  peace  by  whom  the  warrant  Ava» 
granted,  and  who  was  supposed  to  be  cognizsmt  of  the  legality  of  it,  in  tieu 
of  the  officer,  who  was  merely  the  Jnstrument  to  execute  It,  and  who  was 
probably  ignorant  of  the  grounds  on  which  it  was  issued  :  per  ^awrencey  «/I, 
5  Easty  447.  But,  unless  the  officer  act  in  obedience  to  the  warrant,  he  i» 
not  protected  by  this  clause  of  the  statute  ;  and,  if  the  justice  of  the  peace  is 
not  liable,  the  officer  is  not  within  its  protection,  3  Burr.  1768,  1  fv.  JBla. 
555,  J.  c,  B.  K  P.  24,  a.,  2  M.  fy  S.  260,  3  Esp,  Rep.  226,  5  East,  233  ; 
but,  if  he  act  in  obedience  to  the  warrant,  he  is  protected,  though  the  justice 
of  the  peace  have  no  jurisdiction,  or  the  warrant  be  illegal,  or  an  absolute 
nullity,  2  B.  fy  P.  162,  2  Wils.  391 ;  unices,  indeed,  it  were  manifestly 
and Jlagrantly  so  :  2  Stark.  815,  n.  a.  ;  see  also,  ATCL  fy  Y.  Rep.  107  : 
also,  2  M.  fy  S.  259.  It  has  been  held,  that  a  constable,  who  imprisons  a 
person  on  suspicion  of  felony,  without  any  reasonable  grounds,  of  his  own 
authority,  without  any  warrant  or  charge  from  any  other  person,  is  within 
the  statute  :  and  that,  if  a  private  person  act  in  such  case  in  aid  of  the  con- 
stable, and  upon  his  command,  he  also  is  within  the  statute  ;  but,  if 
he  is  a  prime  mover,  and  act  as  prinoipal  in  *the  transaction,  he  ^^695*1 
ia  not ;  and  it  has  be^n  held  that  the  words,  by  virtue  of  his  of- 
fice,  meant  to  insure  him  the  benefit  pf  this  statute,  in  all  cases  where  he  was 
acting  under  colour  of  his  office,  and  intending  to  act  in  the  character  of  a 
constable  :  Straight  v.  Gee,  2  Stark.  .445.  A  constable  who  acts  without 
a  warrant,  and  not  in  obedience,  but  in  the  regular  and  ordinary  discharge 
of  his  duty,  is  within  the  8th  section,  of  this  statute  :  \  B.  fy  nd.  227  ;  3  i. 
tf  ^.  380.  But  where  a  constable,  the  keeper  of  a  prison,  receives  and  de- 
tains one  apprehended  anS  charged  in  his  custody  under  a  warrant,  he  is  lia-' 
Ue,  if  the  officer  to  whom  the  warrant  was  directed  has  executed  aeainst  a 
wrong  person,  though  the  prison-keeper  have  i)o  means  of  ascertaitHng  th^ 
identity  of  the  individual  named  therein  :  3  Camp*!  35.  / 

Churchwardens  and  overseers  of  the  poor,  acting  Under  a  warrant  of  dis- 
tress for  a  poor's  rate,  are  within  the  description  of  officers' who  arepro- 
tected  in  actions  under  this  clause  of  the  statute:  Harper  v.  Carr^  7  T\.R, 
27h 

The  demand  of  perusal,  and  copy  of  the  warrant,  must  be  made  in  writ- 
ing, either  on  the  person^  or  by  leaving  the  demand  at  his  usual  place  qf 
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abodey  by  himself  or  his  attorney:  sfipra.  As  it  may  be  material  to  aaeer* 
tain  the  precise  day  on  which  the  demand  of  warrant  was  made^  a  note 
should  be  made  on  the  duph'cate  as  to  the  day  it  was  served;  and  the  writ 
should  be  produced  in  court,  to  show  that  the  action  was  not  sued  out  till 
after  the  six  days.  If  the  demand  is  made  in  time,  and  the  constable  ne- 
glect to  comply  with  it  till  after  the  expiration  of  the  six  days,  he  may  still 
comply,  by  delivering  a  copy,  &c.  at  any  time  before  action  brought,  but 
not  after:  Jones  v.  P'aughan,  5  Eastj  447.  When  the  pit.  has  received 
a  copy  of  the  warrant,  he  must  ascertain  whether  the  constable  is,  by  the 
warrant,  entitled  to  the  protection  of  the  8th  section  of  the  above  act,  as, 
if  he  is  not,  the  action  should  have  been  against  the  justice  of  the  peace: 
antBj  694. 

Evidence  for  Defendant. 

This  must  necessarily  vc^ry,  from  the  nature  of  the  defence  intended  to 
be  set  up.  He  must  be  prepared  to  substantiate  it  fully.  As  to  proof  of 
his  being  a  public  officer,  see  ante^  357.  As  to  proof  of  judgment,  writ,  or 
warrant,  see  those  titles. 


OFFICE  COPY,  see  "iJscorrf."— OPINION  OF  WITNESSES, 
"  »7/ne*^."— OPPRESSION,  ante,  "JOwre^^."— ORDER,  see  "Z>e- 
cree;'  ^'Bukof  Court.''— OUSTER,  ante,  451-6.— OUTLAWRY, an/e, 
^.—OVERSEERS,  ante,  ''Officers;''  and  an/e,  73-4.— PARISH 
BOOKS, ;?£»/,  "Pw6/tV?2)oct/men/."— PARISHIONER,  ante,  371,/w/, 
«  Witness.'' 
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Entries  in  the  Journals  of  the  Lords  or  Commons  are  evidence  of  their 
proceedings.  Thus,  an  entry  in  the  journals  of  the  House  of  Lords,  stating 
the  reversal  of  a  judgment  below,  is  evidence  of  the  fact  of  reversal:  Jones 
v.  Randall,  Cowp,  17.  And  an  address  from  the  House  of  Lords  to  the 
King,  and  the  King's  answer  thereto,  have  been  proved  by  an  entry  in  their 
Journals;  and  it  was  also  held  to  be  evidence  of  an  averment  in  an  informa- 
tion, that  certain  differences  had  arisen  between  the  Kings  of 
r^696n  England  and  Spain,  the  matter  to  be  proved  being  merely  *oae 
'"  of  state:  Franklin's  case,  St.  Tri.  259;  Rex  v.  Holt,  5  T  R. 

445.  But  the  resolutions  of  either  house,  with  a  view  to  ulterior  proceed- 
ings, though  entered  in  the  journals  ef  Parliament,  will  not  be  evidence  of 
the  truth  of  all  facts  therein  stated;  as,  where  a  party  was  charged  with  hair- 
ing committed  perjury  on  the  trial  of  persons  concerned  in  the  Popish  plot, 
the  existence  of  such  plot  could  not  be  proved  by  its  having  been  asserted 
in  the  resolutions:  4  St.  Tri.  39. 

Entries  in  the  journals  of  either  houses  are  to  be  proved  by  examined 
copiea4  the  printed  journals  alone  are  not,  however,  evidence:  IaL  Mel-- 
vUle'scasefkaW.  St.  Tri.  683. 
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fPAen  qfa  Secondary  Nature^  696. — When  Inadmissible  to  contradiei 
Writings y  ib. — When  •Admissible  to  vary  the  Date^  4*^.,  697. — 
To  prove  Frauds  ib, — To  prove  Usages  and  Customs^  ib. —  To 
discharge  a  Contract ^  ib. — To  explain  a  latent  •Ambiguity,  696* 
— To  prove  Collateral  Matters^  ib. 


When  Secondary."]  Written  evidence  is  considered  of  a  higher  nature 
Iban  parol  testimony,  being  more  accurate  than  the  memory  of  witnesses^ 
mnd  more  certain  than  their  veracity  or  interpretation.  If,  therefore,  a 
contract  has  been  reduced  to  writing,  that  writing  must  be  produced,  as 
the  best  evidence  to  prove  it:  Bremer  v.  Palmer ^  3  Esp.  Rep.  213.  If, 
"wrhen  produced,  it  be  inadmissible  for  want  of  a  stamp,  parol  testimony  can- 
not be  received.  But  a  mere  memorandum,  not  signed  by  the  parties,  will 
not  prevent  the  reception  of  parol  evidence:  Doe  v.  Cartwright^  3  B.  ^ 
Jl.  326;  and  see  Hawkins  v.  Ware^  3  B.  4-  C.  698:  5  D.  fy  JR.  512.  So, 
where  a  verbal  contract  is  made  for  the  sale  of  gofdB,  and  it  is  put  into 
writing  afterwards  by  the  vendor's  agent,  for  the  purpose  of  assisting  his 
recollection,  but  not  signed  by  the  vendor,  it  may  be  proved  by  paroh 
JDalison  v.  Stark^  4  Esp.  Rep.  163^  To  render  the  production  of  the 
writing  necessary,  it  must  appear  to  relate  to  the  questiqn:  thus,  where  the 
parol  evidence  is  oiOfered  to  prove  a  tenancy,  it  is  not  a  valid  objection  that 
there  is  some  written  agreement  relative  to  the  holding,  unless  it  was  made 
between  the  parties  in  the  relation  of  landlord  and  tenant,  and  is  still  sub- 
•isting  in  force:  Doe  v.  Morris^  12  East^  237.  ^ 

Inctdmissible  to  contradict  Writings.]  If  the  terms  of  a  written  instru- 
ment are  not  ambiguous,  no  other  evidence  of  the  intention  of  the  parties 
will  be  admitted,  and  consequently  parol  evidence  will  be  refused,  though 
tending  to  show  the  real  meaning  of  the  parties,  3  Camp.  426,  or  the  usage 
of  trade,  6  2!  R.  320,  2  Marsh.  141,  or  custom  of  the  country,  2  A  Sf 
Jl.  746,  contrary  to  the  terms  of  the  written  agreement:  3  Camp.  57;  1 
Moo.  535;  1  Taunt.  347;  8  ib.  92.  Thus,  if  a  note  be  made  payable  on 
a  certain  day,  parol  vidence  is  not  admissible  to  prove  it  payable  upon  a 
contingency:  Dawson  v.  Walker j  1  Stark.  361.  So,  where  the  condi- 
tion of  a  sale  described  the  trees  by  number  and  kind,  saying  nothing  of 
the  weight,  parol  evidence  that  the  auctioneer  had  warranted  the  timber  -of 
A  certain  weight  was  rejected:  Powell  v.  Edmunds^  12  East^  6.  The  le-> 
gal  construction  of  instruments  may  not  be  altered  by  parol  testimony;  as^ 
where  an  agreement  for  the  sale  of  soods  says  nothing  as  to  time  of  delive*^ 
ry^  by  the  legal  construction,  the  delivery  must  bo  in  a  reasonable  time,  and 
parol  evidence  that  they  were  to  be  taken  away  immediately  is 
inadmissible:  Chreavesv.  Ashlin^  3  Camp.  426.  Norisit*a[d-  ^*697'J 
missible  to  show  that  the  parties  intended  to  use  a  word,  to 
which  by  statute  a  particular  and  well-known  meaning  is  attached,  lA  ano^ 
ther  and  different  sense,  there  being  no  language  in  the  ios.trument  to  sup- 
port such  interpretation,  as  the  word  <<  Michaehnas  Day''  in  a  lease, '  or 
<<  busheP'  (which  means  Winchester  measure)  in  a  contniet;  llEaaty,  ^\%^ 
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\B.  fyR.  507;  4  T,  R.  314;  ib.  338;  4  Taunt.  103.  Nor  to  connect 
together  two  instruments  which  have  no  immediate  or  necessary  reference 
to  each  other:  11  East,  142;  1  Bifig.  9,  196;  1  Ves.  Jun.  326.  Defects 
and  blanks  in  the  writing  cannot  be  supplied  by  parol  evidence:  2  Stark. 
Ev.  998;  3  Bing.  112. 

When  admissible  to  vary  the  Debt,  fyc.'\  Parol  evidence  is  admitted  to 
prove  a  deed  delivered  on  a  different  day  from  that  on  which  it  professes 
to  have  been  indented  and  concluded:  8  Dev.  348;  Steele  y.  Mart,  4  B.  fy 
C.  272;  6  D.  4*  B.  329.  To  prove  a  consideration,  if  averred,  where 
none  is  mentioned  in  the  deed:  Mildmay^s  case,  1  Rep.  176,  a.;  Peacock 
V.  Monk,  1  Ves.  128.  To  prove  an  additional  consideration,  not  contrary 
to  the  deed,  ib.,  Wilkes  v.  Beamonty  Dyer,  146,  a.;  as,  in  a  settlement 
case,  where  the  deed  stated  the  consideration  of  the  purchase  to  be  £28,  to 
prove  it  in  fact  £30:  Sex  v.  Scammonden,  3  T.  R.  474. 

Jidmissible  to  prove  Fraud."}  Where  fraud  is  imputed,  any  considera- 
tion, however  contrary  to  the  instrument,  may  be  proved:  B.  N.  P.  173. 
In  order  to  set  aside  a  will  for  fraud,  what  passed  at  the  signing,  and  what 
the  testator  said,  may  be  proved  by  parol:  JDoey.  Mien,  8  T.  R.  147.  The 
party  charged  with  fraud  may  not  prove  any  other  consideration  than  that 
stated:  Clarkson  v.  Hanway,  3  P.  Wms.  203. 

Admissible  to  prove  Usages  and  Customs.}  A  custom  affecting  a  con- 
tract has  been  proved  by  parol  testimony,  in  order  to  aid  the  construction 
of  the  instrument,  on  the  ground  that  the  parties  contracted  subject  to  the 
operation  of  the  custom;  as,  if  a  ship  be  warranted  to  depart  with  convoy, 
th^  usage  of  merchants  is  admitted  to  show  that  this  meant  convoy  from 
the  usual  place  of  rendezvous:  Lathullier*s  case,  2  Salk.  443.  It  has  been 
doubted  whethor  the  admission  of  parol  evidence  in  these  cases  has  not  been 
carried  to  an  inconvenient  length:  .Anderson  v.  Pitcher,  2  B.  ^  P.  168. 
Customary  rights,  as  of  a  heriot,  though  not  expressed  in  the  lease,  may  be 
shown  by  parol.  White  v.  Sayer,  Palm.  211;  or  that  the  lessee  is  entitled 
to  an  away-going  crop,  though  not  mentioned  in  the  instrument,  Wiggles- 
worth  V.  Dallison,  boug.  201,  Senior  v.  Jl7*mitage,  libit,  197;  but  nei- 
ther is  proof  of  the  usage  of  merchants  to  contradict  the  plain  words  of  the 
policy,  Parkinson  v.  Collier,  Pai  k.  Ins.  416;  nor  is  a  customary  right  to 
be  proved,  if  excluded  by  the  express  terms  or  necessary  implication  of  the 
covenant;  Webby.  Plummer,2B.^J3.746.  In  the  construction  of  ancient 
deeds  and  charters,  the  continued  and  immemorial  usage  under  them  may 
be  shown  by  parol  testimony:  2  Inst.  282;  Rex  v.  Faile,  Cou>p.  248; 
Chad  V.  LUsed^  2  B.  ^  JSt.  406;  3  Jltk.  576;  Withnel  v.  Oartham,  6 
T.  R.  398;'  Stammers  v.  Dixon,  7  East,  200.  And,  though  the  words 
therein  be  general,  they  are  to  be  construed  according  to  the  manner  in 
which  the  thing  has  been  always  possessed  and  used,  JFild  v.  Hornby j  7 
East,  199;  but  evidence  of  usage  will  not  be  received  to  overturn  the  clear 
words  of  a  charter:  Rex  v.  Varlo,  Cowp.  248.  And,  in  the  construction 
of  modern  deeds,  evidence  of  the  acts  of  the  parties  is  not  admitted  to  show 
their  understanding  of  the  instrument:  Clifton  y.  Walmesky,5  7!  A  564; 
9  Fes.  333;  2  N.  R.  452;  6  Fes.  238. 

Admissible  to  discharge  a  written  Contract^  An  executory 

r*698]  agreement*  in  writing,  not  under  seal,  may,  befove  breach,  be 

discharged  by  subsequent  parol  agreement,  Ld.  Milton  v.  JSrf- 
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tiorMy  S  B.  ^  C.  587;  but,  after  breach,  it  cannot,  unless  by  deed,  or  ac- 
cord and  satisfaction:  B.  N.  P.  152.  So,  it  seems  that,  whore  a  writing 
is  necessary  by  the  Statute  of  Frauds,  yet  the  contract  may  be  discharged 
by  parol  before  breach;  1  Ph.  Ev.  545;  CuffY.  Penn,  I  M.  ^  S.  21. 

•Admissible  to  explain  latent  ^Ambiguity.  ]  An  ambiguity  apparent  on 
the  face  of  the  instrument,  is  termed  ambiguitas  patensy  and  no  parol  evi- 
dence is  admitted  to  explain  it;  but  an  ambiguitas  latenSj  which  arises 
upon  the  appKcation  of  the  instrument,  is  raised  by  the  introduction  of 
parol  evidence,  and  may  be  explained  by  evidence  of  the  same  description. 
Thus,  upon  a  demise  of  the  manor  of  A.,  if  it  appear  that  the  party  had 
two  manors  of  that  name,  3  PFils.  Rep.  276,  or  upon  a  bequest  to  my 
cousin,  T.  S.,  if  I  have  two  cousins  of  that  name,  1  fV.  Bl.  JR.  50,  evi- 
dence may  be  adduced  to  show  which  of  the  two  the  testator  intended,  4 
DoWy  93;  and  whether  parcel  or  not  of  the  thing  demised,  is  always  a  sub- 
ject of  parol  evidence;  1  T.  A 701;  2  Stark.  508;  1  B.  ^  ^i.  247.  If  a 
blank  be  left  for  the  Christian  name  only.  Price  v.  Pagej  4  Fes.  680,  or  if 
a  person  be  described  by  the  Christian  and  surname  only,  and  no  person  of 
that  name  claims,  Beaumont  v.  Felly  1  P.  Wms.  141,  1  Meriv.  M4,  pa- 
rol testimony  of  the  intention  is  admissible,  to  supply  the  omission,  and  cor- 
rect the  mistake.  So,  where  a  fine  was  levied  of  twelve  messuages  in  Chel* 
flea,  and  it  appeared  that  the  cognizor  had  more  than  twelve  messuages  in 
Chelsea,  parol  evidence  was  admitted  to  show  which  messuages  in  particu- 
lar the  coenizor  intended  to  pass,  Doe  v.  Wtlfordy  I  JR.  ^  M,  S3;  but, 
where  a  subject  exists,  which  satisfies  the  terms  of  iJie  will,  and  to  which 
they  are  perfectly  applicable,  there  is  no  latent  ambiguity;  as,  where  the 
testator  devised  "  his  estate  at  Ashton,*'  parol  evidence  was  not  admitted 
to  show  that  he  was  accustomed  to  call  all  his  maternal  estate  his  <<  Ashton 
estate,''  there  being  an  estate  in  the  parish  of  Ashton,  which  was  sufficient 
to  satisfy  the  devise:  Doe  v.  Oxendon,  3  Taunt.  147;  4  DoWy  65.  The 
latent  ambiguity  is  always  created  by  extrinsic  fa^ts;  and,  therefore,  parol 
evidence  is  inadmissible  upon  a  demise^  <Uo  one  of  the  sons  of  J.  S.,"  2 
P.  JVms.  137,  2  Fent.  624,  625,  6  Co.  68,  b.;  or,  where  a  blank  is  left 
for  the  devisee's  name,  Baylisy.  Mt.  Gen.  2  9ltk.  329,  to  show  who  was 
intended.  Yet,  where  a  devise  was  to  Mrs.  C.,the  chancellor  referred  it 
to  the  master  to  receive  evidence  who  was  intended:  Jlbbot-v.  MassiCy  3 
Fes.  148.  It  seems  to  be  the  opinion  of  Mr.  Phillips,  that  parol  testimony 
would  be  received  to  supply  a  blank  of  the  quantity  of  goods  to  'be  deli- 
vered, in  an  agreement  not  within  the  Statute  of  Frauds:  1  Ph.  Ev.  521. 
And  where,  in  a  bishop's  register,  a  blank  was  left  for  the  patron's  name, 
it  was  held  that  this  might  be  supplied  by  parol  evidence:  Bm  of  Meat h 
V.  Ld.  Beljieldj  1  Wils.  215.  In  cases  of  latent  ambiguity,  tne  actions  of 
the  parties  previous  to,  and  contemporaneous  with,  but  not  subsequent  to 
the  agreement,  are  admissible  to  explain  it,  by  directing  its  application:  as/  ^ 
if  a  iMrgain  be  made  for  wheat,  without  stating  the  quality,  evidence  of  for-  * 
mer  dealings  for  a  particular  quality  would  perhaps  be  received:  1  Potoelly 
372,  384;  2  ib.  41;  3  Chit.  Com.  L.  113.  Where  there  is  no  latent  ambi- 
guity, even  prior  letters  of  the  parties  cannot  be  received  to  alter  the  sense 
of  the  agreement:  4^.  ^  C.  187;  6  D.  ^  R.  329. 

Admissible  to  prove  Collateral  Matters.']  There,  are  some  eases  where 
parol  evidence  seems  admissible  to  prove  collateral  or  additional  stipula- 
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Uons;  as,  if  the  additiotUtl' terms  constitute  in  part  a  new  aaaignihent,  in- 
corporating the  forroeriimtten  terms,  or  continuing  the  former  contract: 
3  l^ark.  Mv*  1007;'  1  M.  4*  S.  21.     It  has  been  held  that  parol  evidence 

is  Admissible  to  show  that  a  legacy  was  not  intended  in  satisfac- 
[*699]   tion*  of  adebt:  see  3  P.  Wms.  353:  2  Vent.  593.    Where  the 

whole  matter  passes  in  parol,  all  that  passes  may  sometimes  be 
taken  together  as  forming  parcel  of  the  contract;  but  if  the  contract  be  in  the 
;  end  reduced  to  writingi  nothing  which  is  not  found  in  the  writing  can  be 
considered  part  of  the  contract  A  matter  antecedent  to,  and  dehors  the 
writing,  may,  in  some  cases,  be  received  in  evidence,  as  showing  the  in- 
ducement to  the  contract,  as  a  representation  of  the  quality  of  Sie  thing 
0old.  But  the  buyer  is  not  at  liberty  to  show  such  a  representation,  unless 
he  can  show  that  the  seller,  by  fraud,  prevented  his  discovering  a  fault 
which  the  seller  knew:  2  B.  fy  C.  634;  3  ib.  623;  4  D.  ^  R.  60.  Parol 
evidence  has  been  received  to  prove  that  a  written  contract  between  A. 
and  B.  was,  in  fact,  made  by  B.  as  agent,  ffilson  v.  Hartj  7  Taunt  2H5, 
to  prove  that,  where  the  times  for  delivering  the  goods  wei«  fixed  by  ^e 
writing,  a  verbal  agreement,  after  part  had  been  delivered,  altered  the 
time  for  delivering  &e  remainder:  Cuff  v.  Perm,  1  M.  fy  S.  21. 
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•vErvBCT  OF.]  A  bill  of  particulars  of  demand  or  set-off,  under  a  Judge's 
order,  precludes  the  party  who  delivers  it  from  giving  evidence  of  any 
other  demand  not  then  stated.  Thus,  on  counts  for  money  had  and  re- 
eeived,  and  for  houses  sold  by  the  pit  to  the  deft,  when  the  bill  of  parti- 
culars contained  only  the  latter  demand,  evidence  was  not  admitted  of  the 
money  due  from  the  deft,  for  houses  sold  by  him  as  the  pit's  agent:  Hol- 
land V*  Hopkinsy  t  B.  ^  P.  243.  Where  the  particulars  contained  only  a 
demand  for  a  promissory  note,  which,  for  want  of  a  stamp,  could  not  be 
given  in  evidence,  evidence  of  its  consideration  was  held  not  widiin  the 
particulars :  Wade  v.  BeaMj/y  4  Esp.  Rep.  7.  In  assumpsit,  the  deft 
pleaded,  in  abatement,  that  the  promises  were  made  jointly  with  another, 
and  it  appeared,'  by  the  bill  of  particulars,  that  such  was  the  fact  with  re- 
'^rd  to  some  of  the  demands,  though  others  were  due  from  the  deft  alone; 
and  "Ld.  ^ Kenyan  held  the  pit  bound  by  his  particular,  and  directed  a  non- 
suit^ which  the  oourt  refused  to  set  aside:  CoUon  v.  Lelly^  1  E^.  Rqh 
451;  1  PA.  Ev.  181,  n.  When,  in  the  particulars  of  a  set-off,  4ie  dm 
stated  the  subject-matter  to  be  the  sum  of  dE34,  <<  the  amount  of  dividends 
upon  a  debt  of  S:  P.  to  the  deft,  which  said  dividends  are  directed  to  be 
paid,  as  in  the  said  notice  of  set-off  particularly  mentioned;"  and  the  notice 
of  set-off  was  for  dividends  under  a  composition  deed  of  assignment  by  a 
former  debtor  of  the  deft,  guaranteed  by  the  pit,  and  also  for  money  had 
and  reoeivedy  and  an  account  stated,  it  was  held  that  the  particulars  con- 
fined the  d^  to  his  demand  on  the  guarantee :  •Andrews  V.  Beard,  8 
Pricey  213. 

On  the  othtr  hand,  if  the  particulars  are  sufficient  information  of  the  de- 
mand or  set-off,  to  ^ard  the  opposite  party  against  surprise,  inaccuracies, 
not  calculated  to  mislead,  will  not  be  material.  Thus,  where  in  assumpsit 
tbe-bill  of  particulars  stated  an  item  of  money  advanced  under  the  name  of 
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A.  by  miMltke,  instead  of  B.,  the  pit  was  allpwed  to  prove  that  the  iVbio 
was  intended^  and  must  have  been  understood,  to  refer  to  the*  latter  name,* 
and  the  deft,  to  set  aside  that  item  must  make  affidavit  that  he  had  be^a 
misled:  Day  v.  Boweny  1  Camp.  69,  n.;  Brown  v.  Hodgson f  ^  Taunt. . 
198.     So,  in  debt  for  rent,  if  premises  in  A.  be  described  as  situate  in  R: 
it  is  immaterial,  unless  the  deft,  show  he  held  other  premises  of  th^  plL  in 
B.:  Davis  v.  Edwards^  %  M.  ^  S.  880.    So,  in  ejectmept  to  recover  pre-  • 
xnises  forfeited  by  the  non-payment  of  rent,  a  variance  between  the  amount 
of  rdnt  proved  to  be  due,  and  the  amount  demanded  in  the  par-     ' 
ticulars,  was  held  immaterial;  8  Bir^.  3.    So,  when  *the  work   f  *7Q0l 
for  which  the  action  was  brought  was  stated  in  the  particulars  to 
have  been  done  in  a  wrong  month,  the  pit  ^ve  evidence  of  work  done  in 
the  other  month  :  Miltpood  v.  Walterj  2  Taunt.  224.     And,  where  the 
particulars  specified  a  bill,  dated  on  a  certain  day,  for  £60,  and  the  evidence 
was  of  a  bill  for  jS6d,  of  a  different  day,  but  the  same  year  and  taonth, 
Mbotty  J.J  heU  the  variance  to  be  immaterial :  Manning^ s  Index^  240. 
Upon  counts  against  an  agent,  for  not  accounting  for  goods  sold,  and 
money  had  and  received,  particulars  headed^  ^  A.  to  B.,  tierces  of  porter, 

&c,  £ ,''  and  containing  also  items  for  money  had  and  ]:i^ceived, 

were  held  applicable  to  any  of  the  coants :  Hunter  v.  Walshj  1  Stark. 
224.  And,  where  a  carrier  had  misdelivered  goods  to  the  deft,  which  the 
deft,  bad  appropriate^  to  his  own  use,  and  the  carrier  had  paid  their  value 
to  the  right  owner,  it  was  held  thai  the  carrier  might  recover  on  the  count 
for  money  "paid,  although  his  particulars  were  only  <<  to  seventeen  firkbs 
of  butter,  £55.  6^.:"  Broumy.  Hodgson,  4  Tbunt.  189.  The  pit  de- 
clared on  three  biNs  as  distinct  causes  of  action^  in  three  several  counts, 
but  in  his  particulars  confined  his  demand  to  the  bill  in  the  first  count:  the 
defence  was,  that  the  defts.  were  not  partners  when  the  bill  was  drawn;  the 
pit  offered,  in  evidence,,  the  two  other  bills  of  subsequent  date,  but  drawn 
at  the  same  time  as  the  first,  for  the  purpose  of  proving  a  continuing  part- 
nership, which  were  rejected  on  the  ground  that  they  were  not  included 
in  the  particulars,  and  the  Court  of  Common  Pleas  granted  a  new  trial : 
Duncan  ▼.  HiU,  5  Moo.  547;  2  B.  fy  B.  682,  s.  c.  The  pit  may  re- 
eover  interest,  though  the  particulars  contain  only  a  demand  upon  a  pro^* 
roissory  note :  Bldkt  v.  Lawrence j  4  Esp,  Rep.  147.  And  it  |>as  been 
ruled,  that  the  pit  might  recover  more  than  his  particular  demand,  wl^en 
the  deft,  gave  in  evidence  an  account,  from  which  it  appeared  there  was  a, 
sum  of  money  due  to  the  pit  not  included  in  his  particulars :  Ruhl  V. 
WatMnSy  1  Camp.  68;  see  3  Taunt.  285;  2  B.  fy  P.  243;  1  Ph..  Ev. 
182.  The  pit  may  give  evidence  of  a  dennfand  contained  in  his  particu- 
lars, though  omitted  in  a  bill  delivered  before  action  brought:  Short  v. 
Bdwardsj  1  Esp.  Rep.  374. 

A  second  bill  of  particulars,  not  delivered  under  a  Judge^s  order,  will  not 
cure  a  defect  in  a  previous  bill  of  particulars:  Prown  v.  Watts,  1  Taunts 
353.  On  the  other  hand,  if,  either  before  or  after  the  delivery  of  particul^u-^^ 
under  a  Judge's  order,  the  pit  makes  a  demand  of  only  part  df  the  artiqles 
specified,  such  demand  will  not  confine  his  evidence,  nor  supersede  "his  bill 
of  particulars:  Short  v.  Edwards,  1  Esp.  Rep.  373.  ^ 

Proof  op.]  The  particulars  of  deniand  are  proved  by  the  production  of 
the  Judge's  order,  and  by  proof  of  the  delivery  of  the  bill;  and  their  delivery 
is  sufficiently  proved  by  proving  the  signature  of  the  party's  attorney,  or 
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of  his  agents  to  the  particulars:  1  Ph.  Ev.  183.  But  if  the  deft.,  in  order 
to  prove  part  payment,  produce  the  particulars  of  the  pit's  demand,  in 
which  credit  was  given  tor  such  payment,  the  particulars  will  be  received 
in  evidence,  as  of  admissions,  on  proof  of  the  hand-writing  of  the  pit's 
attorney,  without  production  of  tlie  Judge's  order:  Bvmerr.  Cookj  Moody 
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1 .  Actions  bt. 

Form  op  Remedt,  and  Pakties  to  Action,  701. 
Form  of  Pleadings,  703. 
Pkecbdents,  704. 
Evidence  tor  Plaintiff,  ib. 
EviDWfCE  FOR  Defendant,  705. 
Competenct  op  Witnesses,  706.  • 


Form  op  Remedy,  and  Parties  to  Action.]  There  is  nothing  f)articu- 
kr  relating  to  the  form  of  remedy  for  a  cause  of  action  arising  to  partners. 

fF?ien  Partners  must  allsv^  on  a  Contract.'\  All  parties,  at  the  Ume 
of  making  a  contract,  1  Esp.  Rep,  ISO,  must  join  in  an  action  thereon: 
Teed  v.  Blworthy,  14  East^  210;  7  7.  R.  257.  Joint-tenants  must,  in  all 
cases,  join  in  an  action  ece  contraciuj  or  personal  action:  Co.  Lit.  180,  b.; 
Bac.  M.  Joint'TenantSy  K.  As  to  tenants  in  common,  joining  or  sever- 
ing, in  action  for  rent,  &c.,  S  B.  fy  Jl.  851;  1  Lev.  109.  Parceners,  also, 
must  join  in  all  actions  concerning  their  estate :  Vin.  Jib.  Parceners. 
Where  a  person  is  held  out  to  the  world  as  a  partner,  and  others  have 
thereby  been  induced  to  give  credit  to  the  firm,  he  must  be  joined:  Chddon 
V.  Robson,  2  Camp.  302.  But  a  mere  nominal  partner,  having  no  interest 
in  the  firm,  need  not  be  joined:  Ghssop  v«  Colman  and  ors,j  I  Stark.  25; 
2  Camp,  302;  I  C.  fy  P.  89.  A  minor  partner,  if  he  shares  in  the  profits 
of  the  concern,  must  be  joined,  Teed  v.  Eltoortky^  14  Easty  210;  out,  if 
he  do  not  share  in  the  profits,  he  may  be  omitted,  though  held  out  to  the 
world  as  a  partner:  1  Stark.  2S.  And  a  dormant  partner  may  join;  yet,  if 
he  be  not  privy  to  the  contract,  and  his  name  does  not  appear  to  the  world, 
he  aeed  not  be  joined  as  a  pit  with  other  partners:  Lloyd  v.  Jirchbowh^ 
2  Taunt.  324-5,  n.  (a.);  Leveck  and  or.  v.  Shaftoey  2  Esp.  Rep.  468 ; 
1  C.  ^  P.  89;  3  Stark.*8;  4B.^Jl.  437,  contra;  I  Marsh.  246.  Where 
one  partner  represents  himself  as  acting  on  his  own  account,  and  the  subject 
matter  as  histeparate  property,  and  the  firm  afterwards  sue,  they  will  be 
nonsuited:  Lucas  v.  De  la  Cour,  I  M.^  S.  249.  But,  where  the  owners 
fif  a  whale  skip  sued  a  purchaser  for  the  price  of  whale  oil,  though  the  con- 
tract of  purchase  was  made  with  one  of  the  part-owners,  and  the  purchaser 
was- ignorant  of  others  having  any  interest  in  the  transaction,  it  was  held 
that  the  action  might  be  maintained,  either  in  the  name  of  the  persoo  with 
whom  the  contract  was  made,  or  in  the  name  of  the  parties  really  interest- 
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%Ay  as  the  joinder  of  the  parties  made  no  difference  to  de{l«,  and  did  not 
affect  any  right  of  set-off;  Skinner  v.  StockSy  4  B,  fy  ^.  437^  Parsons  v. 
Crosby f  5  Esp.  Rep.  199.  Any  private  agreement  between  the  partners, 
that  only  certain  members  shall  sue,  or  receive  payment  of  the  claim,  will 
make  no  difference:  3  M,  ^  S.  488.  There  may  be,  however,  in  some 
cases,  a  change  of  credit  by  aereement  between  the  parties,  so  as  to  transfer 
the  liability  from  the  original  contracting  party,  to  one  only  of  the  firm: 
\  N.  R.  124,  131;  4  Esp.  Rep.  91;  5  ib.  122.  Where  a  company,  by  the 
original  stipulation  of  the  members,  have  stipulated  that  two  of  them  shall 
carry  on  the  projected  trade,  and  that  all  actions  shall  be  in  their  name, 
they  should  sue:  Daviesv.  Hawkins^  S  M.  fy  S.  433.  And,  when. a  com- 
pany is  sanctioned  by  an  act  of  Parliament,  it  generally  enables 
them  to  ^recover  all  debts,  &c.,  in  the  name  of  their  secretary:  r*702l 
Guthrie  V.  Fish,  3  B.  fy  C.  178 ;  2>.  ^  A  24 ;  G.  ^  J.  245- 
Tenants  \n  common  may  join  or  sever  in  an  avowry  for  rent :  Bctc.  Ab, 
Joint-TenantSj  K;  5  7!  R.  249;  1  Ld.  Raym.  341;  see  5  B.  ^.•/2.  851 ; 
1  lev.  109. 

If  one  of  two  or  more  joint  contractors  or  partners  sue  when  they  ought 
to  join,  it  is  a  variance,  and  will  be  fatal  under  the  general  issue,  Jell  v. 
Douglas,  4B.fy  j3.  374,  2  Sound.  121,  n.  1. ;  or  deft,  may  plead  in  abate* 
ment,  Co.  D.  Matementy  E.  12;  and,  if  it  appear  on  the  pleadings,  it  will 
be  a  ground  of  error,  ib.y  I  Saund.  154,  a. ;  or  for  demurrer  or  arrest  of 
iudgment:  %b.\  2  Sir.  1146.  If  too  many  parties  be  made  pits.,  they  will 
be  nonsuited:  3  B.  fy  P.  235;  6  Easty  225;  1  Easty  226;  2  SauThd.  116, 
n.2. 

When  one  of  several  partners  or  persons  having  a  joint  legal  interest  in 
the  contract  dies,  and  the  executor  or  administrator  of  the  deceased  can 
neither  be  joined  nor  sue  separately,  even  where  the  deceased  was  alone 
entitled  to  the  beneficial  interest  in  the  contract,  2  Saund.  122  (1),  1  Easty 
497,  Salk.  444,  Ld.  Raym.  340,  2  M.  fy  S.  225,  a  surviving  partner  may 
include  a  debt  due  to  him  in  his  own  separate  right,  with  one  in  the  cha- 
racter of  surviving  partner,  3  T.  R.  433,  5  ib.  423,  2  Chit.  Rep.  436;  but 
a  surviving  partner  suing  in  assumpsit  must  be  so  stated,  or  he  will  be  non- 
suited: Jell  V.  DouglaSy  A  B.  fy  A.  374.  But  it  is  not  necessary  to  sue  as 
a  surviving  partner^  when  plaintiffs  sue  as  indorsees  of  bills  of  exchange : 
6  Moo.  579. 

Where  one  of  several  partners  becomes  a  bankrupt,  the  action  must  be 
brought  in  the  name  of  the  solvent  partner  and  the  assignees  of  the  bank- 
rupt: 10  Easty  4\B. 

When  Partners  may  sue  each  other  on  a  Contract."]  Where  one  of 
several  partners  covenants  or  expressly  agrees  to  account,  and  neglects  to 
do  so,  an  action  may  be  supported  by  the  others,  7  Mod.  116, 13  Easty  8, 
538;  and  so  where  an  account  is  stated,  and  one  partner  expressly  promises: 
Clark  V.  Glenicy  3  Stark.  10.  The  account  should,  however^  be  final  t  & 
Bing.  170.  Between  partners  who  have  covenanted  by  deed  to  account 
with  each  other,  and  to  pay  over  what  shall  appear  to  be  due,  if  they  statQ 
an  account,  and  one  expressly  promise  to  pay  the  balance,  assumpsit  may 
be  supported,  notwithstanding  the  deed:  2  31  R.  483,  478.  Assumpsit 
for  money  had  and  received  will  lie  against  one  who  has  been  a  member  of 
a  benefit  society,  for  money  entrusted  to  his  keeping  by  the  rest  of  the 
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society,  in  the  name  of  the  penons  properly  appointed  for  mananng  the 
society's  affairs  under  their  articles:  Sharp  v.  Warreny  6  Pnee^  isi. 
Andy  where  J.^T.^  and  B,^  were  jointly  concerned  in  the  sale  of  goods,  /. 
consigned  them  to  B.^  who  sold  them  on  the  joint  account:  7.  being  re- 
quested to  accept  bills  for  the  firm,  refused  to  do  so  without  some  security; 
when  JB.  engaged,  if  T.  paid  the  bills,  to  repay  him  out  of  the  proceeds 
received  for  goods  already  told.  T,  having  accepted  and  paid  the  bills,  it 
was  held  that  he  might  sue  B,  for  money  had  and  received  to  his  use:  Cof- 
fee V.  Brian  J  3  Sing,  54.  And,  if  one  partner,  though  without  the  know- 
ledge of  the  other,  refer  the  claim  of  a  third  person  to  arbitration,  and  the 
award  is  against  the  partners,  and  he  pay  over  the  sum  awarded  to  the 
claimant,  he  may  sue  his  other  partners,  for  money  paid :  4  ilfoo.  340. 
When  one  partner  or  joint-contractor  pays  money  for  another  which  the 
latter  had  engaged  to  repay,  he  may  recover  it  from  the  other  as  money 
paid  to  his  use:  6  Taunt  289:  1  Marsh.  603;  8  T.  R.  614;  post.  ^^ Monty 
had  and  received.^'  And  an  action  at  common  law  is  sustainable  to  recover 
^-i  contribution  in  the  nature  of  general  average,  by  one  shipper  against 
another:  3  Camp.  480;  1  Easty  220;  4  Taunt.  123.  Sailors  in  a  whale- 
sHip  who  receive  a  proportion  of  the  profits  in  lieu  of  wages,  when  the 
cargo  is  sold,  are  not  considered  as  partners,  bat  may  sue  uie  captain  for 

wages:  4  Esp.  Rep.  182.  And,  where  there  is  only  a  proposed 
f  *7033  partnership*  as  in  the  case  of  subscribers,  one  party  may  sue  the 

other:  3  JB.  fyC.  814.  And,  when  the  agreement  between  seve- 
ral does  not  constitute  a  partnership  between  themselves,  but  only  an  agree- 
ment in  fav6ur  of  one,  as  a  compensation  for  trouble  and  credit,  he  may  sue 
the  other,  though  both  might  be  liable  as  partners  to  third  persons:  Heskeih 
V.  Blunchardj  4  ^astj  144;  War  v.  Carver^  2  H.  BL  235;  4  T.  R.  353, 

TVhen  they  must  join  in  Action  for  a  Tort.'\  Where  there  is  a  joint 
damage,  or  an  injury  is  committed  to  the  joint  property  of  a  partnership, 
all  the  partners  ought  to  join.  Thus,  two  partners  in  trade  should  join  in 
an  action  for  words  spoken  of  them  in  the  way  of  their  trade :  Co.  v- 
Batchellor,  3  B.  ^  P.  150;  2  East,  426.  So,  for  injuries  to  personal  or 
real  property,  partners,  joint-tenants,  and  tenants  in  common,  must  join: 
see  cases,  1  Chit.  PL  54-5.  In  order  to  take  advantage  of  a  nonjoinder, 
defendant  must  plead  in  abatement,  or  may  give  the  nonjoinder  in  evidence 
to  apportion  the  damages  at  the  trial:  I  Saund.  291,^.;  2  2*6.  117;  6  T.  R. 
766;  1  Chit.  PI.  55.  If  too  many  be  made  plaintiffs,  it  will  be  a  ground 
of  nonsuit,  except  in  detinue  for  charters,  where  it  is  said  one  may  be  non- 
suited, and  the  other  recover:  Co.  Lit.  197,  b. ;  3  Easty  62,  12  Easty  452. 
If  the  objection  appiear  on  the  face  of  the  record,  deft,  may  demur,  move  in 
arrest  of  judgment,  or  bring  error:  3  B.  ^  P.  150;  2  Saund.  116,  a. 

In  the  case  of  torts,  when  one  or  more  of  several  partners  interested  in 
property  dies,  the  action  should  be  in  the  name  of  the  survivor  only,  and 
not  jointly  or  separately,  in  the  name  of  the  representative  of  the  deceased  f 
and  therefore,  to  an  action  in  trover  brought  by  the  survivor  of  three  part- 
ners in  trade,  it  cannot  be  objected  that  Sie  two  deceased  partners  and  the 
pit  are  joint-merchants,  and  consequently,  that  in  respect  of  the  lex  mer- 
catoriOy  the  right  of  survivorship  did  not  exist ;  for  the  legal  right  of  ac- 
tion survives,  though  the  beneficial  interest  may  not :  1  Show.  188  ;  Carth. 
170  ;  1  Chit.  PL  57. 
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Po&M  or  Pleadings.]  .There  is  nothing  in  general,  peculiar,  relating  to 
the  form  of  pleadings.  In  the  case  of  surviving  partners,  it  was  formerly 
considered  that  a  surviving  partner  might  declare  generally  upon  a  contract 
entered  into  with  him  and  his  decejised  partner,  as  upon  a  contract  made 
with  himself  alone :  Ditchburn  v.  Spt^ackiiny  5  Esp,  Rep.  51.  The 
rule  is,  however,  changed  ;  for,  as  it  would  be  a  variance,  and  a  good  de- 
fence upon  the  general  issue,  were  one  of  two  joint-contractors  to  sue,  both 
being  alive,  so  it  seems  to  be  reasonable,  that  where  a  surviving  joint-con- 
tractor sues,  the  fact  of  his  being  survivor  should  appear  in  the  declaration  : 
Jelly.  Douirlas;  4  £.  fy  Ji.  374;  2  Saund.  121,  n.  I  ;  Israel  v.  Sim- 
monsj  2  Stark.  356.  In  an  action,  however,  at  the  suit  of  a  surviving 
partner,  he  mav  include  a  count  for  a  debt  due  to  himself  in  his  own  right, 
3  T.  JR.  443,  5  ib.  493,  2  Chit.  Rep.  486,  1  A  4- 1^.  29  ;  and  it  is  not 
necessary  to  declare  as  surviving  partner  in  case  of  indorsees  of  a  bill :  6 
Moo.  579.  And,  where  money  is  owing  to  two  partners,  and,  after  the 
death  of  one,  it  is  paid  to  a  third  person,  the  survivor  may  declare  for 
money  had  and  received  to  his  use  :  Smith  v.  Barrow^  2  T.  R.  476.  •  Ia  '. 
actions  ex  contractu^  as  well  as  ex  delicto^  whether  by  or  against  paftners*  -^ 
pit  must  allege  9II  the  causes  of  action  to  be  joint :  14  Eastj  210.  And 
it  has  been  held  that  a  person  cannot  bring  a  joint  action  against  two, 
and  state  in  one  part  of  the  declaration  that  one  of  them  assaulted  and  beat 
him,  and  in  another  part  that  the  other  took  away  his  goods,  for  the  tres- 
passes are  of  several  natures,  and  against  several  persons,  and  they  cannot « 
plead  to  this  declaration:  2  Saund.  117,  a.\  1  Chit.  PL  183.  Counts 
upon  a  promise  by  the  deft,  and  another,  since  become  a  bankrupt,  and 
certificated,  may  be  joined  in  separate  actions  against  the  solvent  partner 
alone,  with  counts  on  promises  made  by  the  deft  solely,  since  the  other 
became  a  bankrupt,  subject,  however,  to  a  plea  in  abatement:  6  Taunt.  179. 


Precedents.'^ 


[*704] 
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[fkanmence  a»  tintoZ,  tee  ^  Declaration.")  For  that  whereas  the  said  deft,  in  the  lifetime  of 
one  £.  F.,  tince  deceased,  to  wit,  oh,  &c^  at,  &c.,  was  indebted  to  the  said  pit  and  the  said  R 
F.  in  the  sum  of  £ — ,  of  lawful,  &&,  for  divers  goods,  wares,  and  merchandizes,  b^  the  said  pit 
and  £.  F.  before  that  time  sold  and  delivered  to  the  said  deft,  and  at  his  special  instance,  Kc 
{Any  other  debt  ehotdd  be  deteriibed  in  the  eame  manner.)  And,  being  so  indebted,  hjs,  the  said 
deft,  in  consideration  thereof,  af^rwards,  and  in  the  lifetime  of  the  said  £.  F.,  to  wit,  on,  &^ 
aibresaid,  at,  5crC,  aibi^esaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pit  and 
£•  F.  to  pay,  &c  {huert  ike  account  stated^  with  both  the  partners^  and  the  promise  to  them.) 
Nevertheless,  the  said  deit,  not  regarding,  dec,  but  contriving,  &c^  to  deceive  and  defraud  the 
■aid  pit  and  £.  F.  in  the  lifetime  of  the  said  C  F.;  and  the  said  pit,  since  the  death  of  the  said 
E2b  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of  money,  or  any,  or  either  of 
them,  or  any  part  thereof,  to  the  said  pit  and  E.  F.,  or  either  of  them,  in  the  lifetime  of  the  said 
EL  F.,  or  to  the  said  pit,  since  the  death  of  the  said  E.  F.  (although  often  requested  so  to  do) ; 
iHit  he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth  refuse.  To  the  damage  of  the  said 
pU.  of  X — ,  and  therefore  he  brings  his  suit,  6lc.    Pledges,  Slc 
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Andf  whereas,  also,  the  said  deft  afterwards,  in  the  lifetime  of  the  said  E.  F.  deceased,  to  wit, 
cm,  &C.,  aibresaid,  at,  &C.,  aforesaid,  was  indebted  to  the  said  pit  and  to  the  said  £.  F.,  in  the 
Ivther  flom  of  i^ — ,  of  like  lawful  money,  for  divers  goods,  wares,  and  merchandize,  by  the  said 
{U.  and  the  said  £.  F.  before  that  time  sold  and  delivered  to  the  said  deft,  and  at  his  like  special 
flce^  and  also  in  the  fbrther  sum  of  J&-^  of  like  lawful  money,  for,  dLC    And  the  said  deft  being 

Vol  n.  29 
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BO  indebted,  and  the  said  several  sums  of  money  in  this  count  mentioned  being  and  remaining 
wholly  due,  unpaid,  and  unsatisfied,  he,  the  said  deft,  in  consideration  thereof  afterwards,  and 
after  the  death  of  the  said  E.  F^  to  wit,  on,  &c.,  at,  &&,  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  pit  to  pay  him  the  said  several  sums  of  money  in  this  coonl 
mentioned,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested.  {Add  an  (ueamU 
9tatedt  or  other  count*  on  promise  to  the  pU,  only^  unthout  noticing  the  deceasedy  and  cwMiiude  e$ 
gupra,  to  the  damage  of  the  pU,  only*) 


Evidence  for  Plaintiff. 
Proof  of  Cause  ofJlction."]  This  will  be  the  same  as  in  other  cases. 

Proof  of  Partnership.']  In  actions  by  partners,  to  recover  a  partnership 
demand,-  unless  the  contract  whic^  is  the  foundation  of  the  action  has  been 
expressly  made  with  all  the  members  of  the  firm,  Evans  v.  Mason^  Cowp. 
569,  it  will  be  incumbent  on  them  to  prove  that  all  the  pits,  were  partners 
at  the  time  of  the  contract,  Camden  v.  Jlnderson,  5  7!  /?.  709  ;  and  thus, 
in  an  action  by  several  partners  for  goods  sold,  if  one  of  them  joins  in  an 
action,  who  at  the  time  of  the  contract  was  not  a  partner,  but  who  after- 
wards becomes  such,  and,  by  agreement  among  the  partners,  was  to  have  a 
share  in  the  profits  from  a  time  preceding  the  contract,  the  pits,  will  be 
nonsuited,  Wilsford  v.  Wood^  1  Esp.  Rep.  182 ;  and  the  effect  will  be 
the  same,  if  any  one  of  those  who  were  partners  at  the  time  be  omitted:  Leg' 
lise  V.  Champantej  2  Sir.  820  ;  ante,  702.  If  the  pit.  sues  a  surviving 
partner,  he  must  prove  the  partnership,  as  in  other  cases ;  but  it  will  not  be 
necessary  to  prove  the  death  of  the  deceased.  Where  business  has  been 
carried  on  in  the  names  of  several,  one  of  them  may  still  support 
r*705n  2Ln  action  of  assumpsit,  provided  he  expressly  prove  that  the  *others 
were  not,  in  fact,  partners,  Teed\.  Elworthy^  14  Easty  210; 
and  a  party,  in  whose  name  the  business  has  been  carried  on  as  a  co-part- 
ner, is  competent  to  prove  that  in  fact  he  was  not  a  partner :  Olossop  v. 
Colmanj  1  Stark.  25. 

It  is  a  general  rule,  that  all  contracts  and  transactions,  &c.,  made  with,  to, 
or  by  several  partners  in  the  course  of  the  joint  trade,  are  construed  by  law 
to  be  made  to  and  for  all  of  them,  and  all  are  entitled  to  take  advantage  of 
them  ;  and  whether  they  be  express  or  implied,  the  legal  consequences  will 
be  the  same:  Watsony  111 ;  3  Price,  544  ;  Skinner  y.  Stocks,  4B.  4*  C. 
437. 

Partnerships  are  usually  proved  by  the  oral  testimony  of  clerks,  or  other 
agents  or  persons,  who  know  that  the  alleged  partners  have  actually  carried 
on  business  in  partnership,  as  it  is  unnecessary  to  produce  any  deed  or  other 
agreement  by  which  the  co-partnership  has  been  constituted  :  %/ilderson  v. 
Clay,  1  Stark.  406  ;  see  further, /?05/,  as  to  strict  proof  of  partnership.  If 
witness  called  by  the  partners  to  prove  the  partnership  is  unable^  at  the  mo- 
ment, to  specify  the  several  names  of  the  partners,  a  number  of  names,  con- 
taining those  of  the  partners  amongst  others,  may  be  suggested  to  him  for  the 
assistance  of  his  memory :  antCy  289  ;  Acerro  v.  Petroni,  1  Stark.  100. 
As  to  proof  when  several  persons  sue  on  a  bill,  ante,  288-9  ;  as  to  when 
partners  may  sue  each  other,  ante,' 702.  To  prove  a  strict  partnership  be- 
tween the  partners  themselves,  there  must  be  an  agreement,  either  express 
or  implied,  between  them,  that  each  shall  reciprociuly  participate  in  the  loss 
as  well  as  in  the  profit  of  the  concern  ;  and  the  mere  sharing  of  one  of  these 
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Without  the  other  will  not  constitute  a  partnership  :  17  Ves.  404;  Morse  v. 
Wihony  4  71  R.  353.  Where  a  party  receives  profits  in  lieu  of  wages,  he 
is  not  a  partner,  and  may  sue  for  his  services  :  Hesketh  v.  Blanchard^  4 
East  J  144  :  Mair  v.  Glennic^  4M.  fy  S,  244  ;  ante,  702  ;  and  see  Gale  v. 
Ltckity  2  Stark.  107  ;  Holmes  v.  HigginSj  1  B,  fy  C.  74.  A  number  of 
persons  associating  together,  and  subscribing  sums  of  money  !br  the  purpose 
of  obtaining  a  bill  in  parliament  to  make  a  railway,  are  partners  in  the  un- 
dertaking :  and  one  subscriber  cannot  recover  against  others,  2  D.  fy  R,  196 ; 
I  B.  ^  C,  74,  s.  c. ;  and  see  Sir  J.  Perring  v  Honey  4  Bing.  28  ;  12 
il/oe.  365,  135,  and  cases.  As  to  partners  in  a  coach  concern,  see  2  ^m^. 
170  ;  Barton  V.  Hanson^  2  Taunt.  49.  Where,  after  the  dissolution  of  a 
partnership  between  A.,  B.,  and  C,  C.  drew  bills  in  the  names  of  all  the 
partners,  in  favour  of  a  person,  who  afterwards  recovered  on  them  against 
A.  and  B.,  and  the  judgment  against  them  was  satisfied  by  their  attorney, 
who  advanced  part  of  the  money  himself,  and  borrowed  the  rest  on  the 
credit  of  A.  and  B.,  it  was  held,  that  A.  and  B.  might  recover  in  a  Joint 
action  against  C.  the  sum  so  paid,  as  it  was  paid  by  the  attorney  on  the  joint 
credit  of  the  pits.  ;  therefore,  the  consideration  beine  joint,  the  implied  con- 
tract was  joint  also  :  Osborne  Sf  or,  v.  Harper j  5  Easty  225.  Where  A. 
and  B«,  together  with  C.  and  D.,  were  owners  of  one  ship,  and  E.  owner  of 
another,  and  a  prize,  being  taken  by  both  ships,  and  condemned,  was  shared 
between  them ;  but  afterwards,  the  sentence  of  condemnation  being  re- 
versed, and  restitution  awarded  with  costs,  the  costs  were  paid  by  A.  and 
B.,  C.  and  D.  having  in  the  meantime  become  bankrupts,  it  was  held,  that 
an  action  could  not  be  brought  by  A.  and  B.  against  E.,  for  his  proportion 
of  the  money  so  paid,  as  it  was  either  a  partnership  transaction,  when  C. 
and  D.  should  have  beenjoined,  or  not,  when  separate  actions  should  have 
been  brought  by  A.  and  i. :  Graham  and  ors.  v.  Robin^ouy  2  T.  R.  282. 

Evidence  for  Defendant. 

Deft,  may  nonsuit  the  pits,  on  establishing  a  misjoinder  of  too  many,  or 
non-joinder  of  too  few  pits.  :  ante^  702.  mth  respect  to  what  acts  by  one 
partner  are  binding  on  the  other,  he  will  be  bound  by  the  purchase,  1  Camp^ 
185  ;  payment,  15  Ves.  213  ;  Leigh  v.  Shepherd^  2  B.  4*  B. 
465  ;  *  Henderson  v.  fTiYrf,  2  Camp^  561  ;  Malkin  v.  Ftcker-  r*706'} 
stafff  3  B.  4*  •^'  8^  ;  delivery,  or  any  other  act  or  transaction, 
made  by,  to,  or  with  his  partner,  relating  to  and  on  account  of  the  partner- 
ship trade,  however  disadvantageous  the  act  may  be  to  him,  as  by  Uie  part- 
ners selling  the  efifects,  borrowing  money,  pledging  the  credit  or  property,  or 
releasing  the  debts  of  the  partners,  apparently  on  account  of  the  partnership^ 
and  not  on  his  own  account :  see  3  Chit.  Com.  L.  238  ;  2  Co.  68  ;  3  Bing^ 
103 ;  Godb.  244  ;  Rothwell  v.  Humphreys^  1  E^.  Rep.  406 ;  post, 
*^ Release.^'  And  this  liability  also  cannot  be  shifted  or  affected  by  any 
previous  existing  or  subsequent  arrangement  between  the  partners  them-^ 
selves,  without  notice  to  the  deft :  Smith  r.  Jameson^  5  T.  R.  601 ;  WTl- 
landv.  Elkins^  1  Stark.  212.  A  partner  is  bound  by  the  admissions,  re** 
presentations,  or  notice  made  by  or  to  his  co-partner  :  Nicholls  v.  Dawdingy 
1  Stark.  81,  161  ;  Doug.  651  ;  Lucas  v.  DelacoWy  I  M.  ^  S.  249  ; 
Rapp  V.  Latham,  2  B.fy  ^.  795  ;  Bignold  v.  Waterhouse,  1  M.  fy  S. 
259 ;  and  see  further,  post,  710,  as  to  the  partnership  liabilities.  One  part-* 
ner  cannot  bind  the  others  by  a  submission  to  arbitration  :  3  Bing.  101 ; 
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postf  711.  In  answer  to  an  action  by  partnerSy  it  will  constitute  a  sufficient 
idefenccy  that  one  of  the  partners  has  been  guilty  of  a  fraud.  Thus,  where 
goods  were  sold  by  one  of  several  partners,  he  residing  at  Guernsey,  and 
were  packed  there  for  the  purpose  of  being  smuggled  into  this  country, 
such  transaction  will  defeat  an  action  brought  by  him  jointly  with  the  other 

ertners :  Biggay,  Lawrence,  3  T,  R,  454.  And  it  has  been  held,  that  A., 
,  and  C,  could  not  recover  on  a  bill  of  exchange  drawn  by  them,  and  ac- 
cepted by.  the  deft,  A.  having,  in  fraud  of  his  partners,  undertaken  to  pro- 
vide for  tne  acceptance  when  the  bill  becomes  due  :  Richmond  v.  Heapy^ 
1  Stark.  102.  Thus, 'where  A.,  being  a  partner  with  B.,  in  one  mercantile 
house,  and  with  O.  in  another,  and  the  house  of  A.  &  B.  indorse  a  bill  of 
exchange  to  the  house  of  A.  and  C,  after  which  B.,  acting  for  the  house  of 
A.  and  B,  received  securities  to  a  large  amount  from  the  drawer  of  the  bill, 
upon  an  agreement  by  B.  that  the  bill  should  be  taken  up  and  liquidated  by 
B.'s  house,  it  was  held,  that  A.,  being  bound  by  the  act  of  his  partner,  could 
not,  in  conjunction  with  C,  sue  on  the  bill  against  the  acceptor  :  Jacaud  y. 
fVencA,  12  £flw/,  317. 

Competency  of  Witnesses. 

Partners  may,  in  some  instances,  be  admitted  as  witnesses  in  actions  in- 
stituted on  behalf  of  the  firm,  where  they  are  not  made  parties,  and  the  in- 
terest they  may  possess  in  the  event  will  not  disqualify  them  from  giving 
their  testimony;  thus,  where  a  person,  who  has  no  interest  in  the  capital  of 
a  firm,  or  its  profits,  sufiers  his  name  to  be  used  as  a  partner,  he  i^a  compe- 
tent witness  in  an  action  commenced  by  the  actual  proprietor  of  the  con- 
cern, to  prove  a  contract  maite  with  such  proprietor  in  the  joint  name:  Par- 
sons  Y.  Crosby  J  3  Esp.  Sep,  1 99 .  And,  in  an  action  on  a  contract,  a  dormant 
partner,  not  being  one  of  the  contracting  parties,  and  who  has  had  no  privity  of 
communication  with  them  on  the  subject  of  the  contract,  is  competent  to  prove 
the  contract:  Mawmanv.  Gillette  2  Taunt.  325.  So,  a  party  is  competent, 
although  he  has  purchased  from  the  pit.  an  interest  in  the  contract  on  which 
the  action  is  brought:  3  Stark.  Ev.  1084.  And,  where  there  is  an  agreement, 
upon  the  dissolution  of  a  partnership,  that  each  of  the  partners  shall  receive 
certain  debts,  either  partner  is  competent,  ip  an  action  by  the  other  partner, 
against  a  debtor  to  the  firm,  to  prove  payment  to  him  according  to  the 
agreement:  Evans  v.  Silver lock^  Pea.  Sep.  21.  And,  in  an  action  by 
several  partners  against  the  deft  for  the  non-performance  of  an  agreement, 
a  declaration  by  one  of  the  partners,  that  the  goods  to  which  the  agreement 
related  were  his  separate  property,  and  had  been  allotted  to  him  out  of  the 
partnershipstock,  is  evidence  against  the  pit's  suing  as  upon  a  joint  contract: 
Lucas  V.  Delacourj  \  M.  8r  S.  240;  Oow^  \5S.  As  to  competency  of 
party  to  prove  he  was  not  a  partner,  ante  705;  1  Stark.  S.  2^ 
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Foam  ov  Remedt  and  Parties  to  Action.]  There  is  nothing  peculiar 
relating  to  the  form  of  remedy  in  actions  against  partners. 

When  they  must  all  be  sued  on  a  Contract.']  All  persons  who  have  a 
joint  interest  in  a  joint  contract,  at  the  time  of  its  being  entered  into,  must 
be  made  defts.:  1  Saund.  153,  n.  1,  291,  b.  n.  4.  And  persons  may  be 
jointly  liable  as  partners,  not  only  by  being  expressly  contracted,  but  by 
holding  themselves  out  to  the  world  as  partners:  16  Easty  174,  jfosty  709. 
And  it  will  make  no  difference,  though  the  partners  may  have  agreed 
amongst  themselves  to  make  some  particular  partner  alpne  liable:  ^  B.  ^ 
C.  61 L.  And,  even  where  a  contract  was  made  by  two  partners  to  pay  a 
sum  of  money  to  a  third  person,  "  equally  out  of  their  own  private  cash," 
it  vras  held  that  they  should  be  jointly  sued  on  it:  1  H.  Bl.  236.  When 
the  liability  of  partners  arises  from  their  joint  interest,  such  joint  interest 
must  be  contemporaneous  with  the  contract  itself.  Where  a  man  purchases 
goods,  and  another  is  afterwards  permitted  to  share  in  the  adventure,  the 
vendor  cannot  sue  the  latter  for  the  price  of  the  goods,  Young  v.  Hunter j 
4  ^aunt,  582;  but,  where  they  agree  to  share  in  the  future  purchase  of 
goods,  a  joint  interest  attaches,  the  instant  they  are  purchased:  12  East, 
421.  Partners  in  a  contract  should  also  be  joined,  although  one  t)f  them  is 
an  infant,  3  Taunt,  307;  unless  the  action  be  brought  upon  such  contracts 
as,  if  made  by  infants,  are  void,  and  not  merely  voidable,  as  upon  bills,  &c., 
in  which  case  the  infant  should  not  be  joined,  but  the  pit.  should  declare  on 
it  as  accepted,  &c.,  by  the  adult  partner  in  the  names  of  both  :  4  Taunt. 
468;  6  ib.  179;  Z  M.  fy  S.  23.  And  they  must  all  be  joined,  though  one 
of  the  partners  may  have  become  a  bankrupt  and  obtained  his  certificate:  2 
M.  Sf  S.  23.  As  to  dormant  partners,  and  mere  nominal  partners,  it  seems 
they  need  not  be  joined:  3  Stark.  8;  \  D.  Sr  R.  584;  3  Price^  538;  1 
Stark.  272,  338 ;  Holt.  C,  253;  2  Camp.  302;  contra^  1  Marsh.  246. 
The  pit  may,  however,  join  them,  if  he  can  prove  them  to  be  such,  7  East^ 
209;  1  H.  Bl  37;  1  M.  fy  S.  412. 

Parceners  should,  before  partition,  be  jointly  sued,  though  they  be  en- 
titled to  the  estate  by  different  descents:  Bep.  temp.  Hardw.  398  ;  Fin. 
Ab.  Parceners.  And,  if  a  parcener  be  sued  alone  for  any  matter  relating 
to  the  property  in  co-parceny,  he  may  plead  that  there  is  another  co-heimot 
named;  Th.  D.  L  5,  c.  1,  although  the  other  not  named  be  within  age,  or 
although  the  parceners  be  by  several  descents:  42  Ed.  HL,  17.  So  joint- 
tenants  should  be  joined  in  all  actions  relating  to  theiV  joint  property;  and, 
if  one  be  sued  alone,  he  may  plead  that  he  holds  jointly  with  another  who 
is  alive  and  not  named,  Co.  Lit.  180,  b;  or  he  may  plead  joint-tenancy  with 
his  wife,  though  the  wife  die  pending  the  writ:  Th.  D.  L  II,  c.  28,  s.  31, 
4*^.  And  in  the  case  of  a  personal  chattel,  if  one  of  two  or  more  joint-ten- 
ants or  tenants  in  common,  by  the  sale  thereof,  convert  the  same  into  mo- 
oey,  the  joint  interest  is  determined;  and  each,  'having  a  sepa- 
rate interest  for  a  certain  sum,  may  support  an  action  against  the  [[^7081 
other:  IVilles,  Rep.  209;  8  T.  R.  188. 

When  parties  contract  jointly  and  severally ^  they  may  be  sued  jointly 
in  assumpsit,  as  the  one  thereby  makes  himself  responsible  for  the  other,  or 
separately.  Therefore,,  where  two  several  tenants  of  a  farm  agreed  with  a 
aocceeding  tenant,  to  refer  to  arbitration  certain  matters  in  dispute  respect- 
ing the  farm,  and  jointly  and  severally  promised  to  perform  the  award,  and 
it  was  awarded  thaf  a  sum  of  money  should  be  paid  by  each  of  the  (wo  to 
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the  third|  it  was  held,  that  they  were  liable  to  be  dried  jointly  for  the  sums 
awarded  to  be  paid  by  each:  Mansely.  BurragCj  7  71  R,  352.  But,  if 
there  be  more  than  two  several  parties  to  a  joint  and  several  contract,  it  is 
usual  to  sue  all  jointly,  or  each  separately,  3  T.  R,  782,  1  Satind.  291,  «.; 
and  in  some  cases  where  the  party  declares  on  an  express  contract,  it  is 
necessary;  but  Where  pit  sued  three  persons,  and  declared  on  a  bill  of  ex- 
change, drawn  upon  and  accepted  by  three  persons,  and  it  was  proved  to 
have  been  drawn  upon  and  accepted  by  three,  jointly  with  a  fourth,  pit 
recovered,  and  it  was  held  to  be  no  variance:  Mountstephen  v.  Brooke,  1 
J?.  ^'  •^.  224.  It  is,  however,  advisable  to  sue  separately;  for,  in  the  case 
of  a  joint-action,  if  one  of  the  defts.  die  after  judgment,  and  before  execu- 
tion, there  is  no  remedy  at  law  against  the  assets  of  the  deceased:  Com.  D. 
•Action,  JT.  4;  2  Sound.  50,  a.  But,  if  the  pit  proceed  separately,  the 
executor  of  the  deceased,  as  well  as  the  survivor,  continue  sevei^ly  liable 
at  law:  2  Burr.  1190.  It  has  been  held,  that  overseers  are  not  jointly  lia- 
ble for  money  lent  to  one  overseer  as  such,  unless  all  expresslv  promise  to 
pay:  3  Stark.  65;  ^  B.S^  Jl.  89.  And  though  several  parishioners  joined 
at  a  vestry,  in  signing  an  order,  authorizing  two  church-wardens  to  repair 
the  church,  such  parishioners  are  not  jointly  or  separately  liable:  LancAes- 
ter  V.  Trewery  2  Btng.  361;  Same  v.  Tricker,  1  t*.  201. 

Where  one  of  the  partners  dies,  pit  must  sue  the  survivor  alone,  with- 
out adding  the  executor  of  the  deceased  partner,  Carth.  170-1,  3  Lev.  290; 
and  the  survivor  will  be  liable  in  his  own  right,  without  alleging  him  to  be 
a  surviving  partner:  2  T.  B.  479. 

The  mode  of  taking  advantage  of,  the  omission  of  a  partner  in  a  contract 
as  deft  has  been  already  noticed:  ante,  14.  If  too  many  parties  be  made 
defts.,  and  the  objection  appear  on  the  pleading,  the . defts.  may  demur, 
move  in  arrest  of  judgment,  or  bring  error,  7  T.  B.  352;  and,  if  the  objec- 
tion do  not  appear  on  the  pleadings,  the  pit  will  be  nonsuited  at  the  trial, 
on  failing  to  prove  the  partnership  of  all:  1  East,  62;  1  Lev.  63;  1  Esp. 
Sep.  363;  1  Chit.  PI  34. 

Where  they  should  be  jointly  sued  for  Torts.'\  In  cases  of  torts,  part- 
ners, as  such,  can  seldom  be  guilty  in  their  joint  capacity:  the  law,  in  some 
cases,  however,  considers  them  as  joint-trespassers,  and  renders  them  liable 
to  the  coRsequences  which  attach  to  the  wrong  doer  himself:  Gow,  160. 
Where  several  persons  are  liable  as  joint-tenants,  or  tenants  in  common,  in 
respect  of  their  real  property,  they  should  all  be  made  defendants,  though 
the  action  be  in  form  ex  delicto,  or  it  will  be  a  cause  pf  abatement:  1  Sound. 
«91;  5  T.  i?.  651. 

Form  of  Pleadings.']  There  is  nothing  peculiar  relating  to  the  form  of 
the  pleadings,  except  that  care  must  be  taken,  that  all  the  causes  of  action 
be  stated  to  be  joint;  1  Chit.  PL  183.  In  an  action  against  a  surviving 
partner,  a  cause  of  action  against  him  only  may  be  proved:  \  B*  ^  ^»  ^9\ 
2  Chit.  B.  436. 


Precedents. 

DBCLAB4TI0N  AGAINST  A  SDRViyiNG  PAftTNIR,  FOR  GOOM  BOLIH  ^C*. 

{Commencemeta  a$  umia/,  «ee  **  Dedaration.''^)  For  that  whereas  the  odd  deft  aiid 

r^70  9  J  '^^  £.  F.,  in  hia  lifetime,  now  decoaaed,  and  whom  the  said  *deft.  hath  lurnTod,  on, 

&Cm  at,  &C.,  were  indebted  to  the  said  pit,  &c.,  for  the  work  and  labour,  4tCn  of  the 
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nkl  pit.,  by  tha  said  pit  before  tltat  time  ^ne,  &,c^  for  the  said  deft  and  E.  F.,  and  at  their  spe- 
eUl  i««t'^««^  &a;  and,  being  ao  indebted,  they,  the  said  deft  and  E.  F^  in  consideration  thereof 
afterwards,  and  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on,  dec.,  afbresaid,  at,  &c.,  aforesaid,  un- 
dertook, &C.  Nevertheless,  the  said  deft  and  E.  F.,  in  the  lifetime  of  the  said  E.  F.  and  the  said 
deft,  since  the  death  of  the  said  E.  F.,  not  reg^ding  their  said  several  promises,  ^c.,  bat  contriv- 
ing, &C.,  have  not,  nor  hath  either  of  them,  as  yet  paid,  &c.  (although  oflen  requested  so  to  do,) 
bat  to  pay  the  same,  or  any  part  thereof,  to  the  said  pit,  the  said  deft  and  E.  P.,  in  the  lifetime  of 
the  said  E.  F.,  wholly  refused,  and  the  said  deft  hath,  ever  since  the  death  of  the  said  E.  F.  hith- 
erto whoUy  refused  and  still  refuses  so  to  do.  {Insert  a  count  on  promises  by  the  surviving  miit- 
ntr^  or^  mors  sspeciaUy,  the  mnount  stated^  without  noticing  the  deceased,)  To  the  damage,  &c 


Evidence  for  Plaintiff. 

Proof  qf  Partnership.]  In  actions  against  several  as  partners,  the  pit 
must  prove  that  all  the  defts.  were  jointly  interested  in  the  demand  on  which 
the  action  is  founded,  at  the  time  it  accrued.  Young  v.  Hunter ^  4  Taunt. 
5S4:  this  may  be  proved,  by  showing  that  they  held  themselves  out  as  part- 
ners, or  that  they  jointly  participated  in  the  profits  of  the  concern  with  re- 
spect to  which  the  action  is  brought.  It  is  essential,  in  a  joint  action  against 
several,  that  there  should  be  sufficient  evidence  to  affect  every  individual 
deft,  as  a  joint  partner;  for,  if  the  pit.  fail  to  fix  any  one  of  them,  he  will 
be  nonsuited:  loung  v.  Hunter ,  4  Taunt.  582;  ante,  708. 

The  evidence  to  constitute  a  partnership,  by  parties  holding  themselves 
oat  to  the  world  as  partners,  must  necessarily  depend  on  the  circumstances 
of  each  case.  The  fact  is  usually  proved  by  viva-voce  evidence  of  persons 
acquainted  with  the  defts.  and  their  dealings.  A  member  of  a  firm,  who 
retires,  will  be  liable,  on  account  of  the  remaining  members  continuing  his 
naune  in  the  firm,  though  without  his  consent  or  knowledge,  unless  he  has 
talcen  the  necessary  precaution,  as  by  giving  advertisements,  notices,  &c, 
to  the  world,  that  he  has  discontinued  being  such  member:  Newsome  v. 
Colesy  2  Camp.  617;  post,  712;  2  H  Bl.  242.  But,  if  a  creditor  knows 
that  a  party  is  but  a  mere  nominal  partner,  and  has  no  interest  in  the  pro- 
fits to  make  him  an  actual  partner  in  the  eye  of  the  world,  the  latter  will 
not  be  liable  to  such  creditor  as  a  partner,  Alderson  v.  Pope,  1  Camp.  404, 
n.  a.y  unless,  indeed,  it  be  proved  there  was  an  understanding  that  he  had 
ceased  to  receive  profit,  yet  his  name  was  to  continue  in  the  firm  for  their 
benefit:  Brown  v.  Leonard,  2  Chit.  Rep.  120.  The  fact  of  partnership 
may  be  proved  by  acts  or  declaration  of  the  defts.  themselves,  who  acknow- 
ledge it,  Gibbons  v.  Wilcox,  2  Stark.  43;  as,  where  a  person  represents 
himself  as  a  partner,  and  is  trusted  as  such,  he  is  bound  thereby:  De  Ber- 
horn  V.  Smith,  1  Esp.  Rep.  29;  2  Moo.  153.  Parties  jointly  employing  an 
attorney  to  do  an  act,  are  liable  as  partners;  ante,  158.  Where  a  bill  is 
drawn  on  a  firm,  the  acceptance  by  an  individual,  in  their  name,  is  evidence 
to  charge  him  as  a  partner:  Spencer  v.  Billing,  3  Camp.  312;  Carrick  v. 
Vickery,  Doug.  653;  16  East,  174.  So,  an  entry  at  the  Excise  Office, 
by  one  partner,  in  his  name,  and  that  of  his  partners,  is  evidence  against 
him  of  his  partnership:  Ellis  v.  Watson,  2  Stark.  453.  And  where  it 
appeared  that  all  the  defts.  had  been  outlawed,  except  one,  a  letter  written 
by  him,  in  which  he  acknowledged  being  a  partner  with  the  co-defts.,  was 
held  to  be  evidence  of  the  partnership,  as  the  record  in  that  action  would 
not  be  sufficient  evidence  in  any  future  action  that  might  be^  brought  by  the 
then  deft  against  the  co-defts.,  for  contribution,  to  prove  that  they  were  par- 
ties to  the  promise;  and  it  would  be  incumbent  on  him  to  prove  the  fact  by 
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ulterior  evidence:  Sangster  v.  Mazarredoy  1  Stark.  161.  But, 
r^TlOH  where  a  *particular  transaction  only  is  under  discussion,  and  a 

person  acknowledges  himself  to  be  the  partner  of  another  in  it, 
he  will  not  be  bound  by  a  contract  unconnected  with  the  particular  object: 
De  Berkom  v.  Smithy  1  Esp,  JRe'p.  29.  But  the  act  or  admission  of  one 
partner  is  inadmissible  against  the  other  members  of  the  firm,  unless  the 
partnership  be  established:  Spencer  v.  Billings  3  Camp,  312;  14  Eastj 
226;  16  i6.  169;  3  Camp.  240;  5  Esp.  Rep.  31.  And  no  act  done  by  third 
persons,  which  may  affect  to  treat  them  as  joint  owners,  is  evidence,  unless 
It  appear  that  such  act  has  been  recognized  by  them.  Thus,  for  the  purpose 
of  charging  two  persons  as  joint  purchasers  of  a  cart,  an  entry  of  such  cart 
in  the  tax-gatherer's  book,  as  the  property  of  both,  is  not  evidence,  with- 
out showing  that  the  parties  authorized  or  adopted  the  entry:  Weaver  v. 
Prentice^  1  Esp,  Rep.  369.  Upon  the  same  principle,  an  entry  in  books, 
kept  in  the  office  for  licensing  stage-coaches  in  Somerset  House,  is  no  proof 
that  the  persons  specified  in  the  license  are  owners  of  a  coach:  Strother  v. 
Willanj  4  Camp.  24.  Though  the  acts  and  admissions  of  a  person,  made 
subsequently  to  a  contract,  are  admissible  to  prove  him  a  partner  at  the  time 
of  the  contract,  yet,  if  it  be  clearly  established  that  he  was  not  then  a  part- 
ner, his  subsequent  admission  will  not  render  him  liable:  Saville  v.  Robert- 
son, 4  T.  R.  720. 

The  evidence  to  constitute  a  partnership  by  a  joint  participation  in  the 
profits  of  the  concern  in  question,  must  depend  on  the  facts.  A  Joint  par- 
ticipation in  the  profits  of  a  trade  or  concern,  as  profits,  without  a  participa- 
tion in  the  losses,  constitutes  a  partnership,  so  as  to  make  the  parties  par- 
ticipating in  such  profits  liable  as  partners  to  third  persons :  fVaugh  v. 
Carver  J  2  H.  Bl.  235,  Reid  v.  Hollinshead,  4  B.  fy  C.  867,  1  D.  fy  R. 
646,  2  B.fy  C.  401,  6  B.  fy  C.  344,  18  V^es.  301  ;  and  this,  although  a 
party  has  no  interest  in  the  capital,  or  no  apparent  one  in  the  participation 
of  the  profits,  and  though  the  division  of  the  profits  be  ever  so  unequal. 
An  agreement  to  pay  so  much  out  of  the  profits  of  the  concern,  for  the 
labour  of  a  party,  or  to  pay  an  outgoing  partner  an  annuity  for  his  interest 
in  the  profits  and  good-will  in  the  business,  is  no  partnership  as  to  third 
persons :  exp.  Hamper,  17  Fes.  404;  19  ib.  431.  The  interest  must  be 
joint  at  the  time  of  the  contract :  Young  v.  Hunter,  4  Taunt.  582  ;  sec 
3  Bing.  143;  Saville  v.  Robertson,  4  T.  R.  724.  The  interest  must  be 
in  community:  Hoare  v.  Dawes,  JDoug.  371 ;  1  H  Bl.  37.  A  liability 
under  this  species  of  partnership  would  be  discharged,  if  the  creditor, 
knowing  the  partnership,  gave  credit  to  one  of  its  members  only:  MaUcin 
V.  Vickerstaff,  3  B.  fy  Ji.  89;  Forster  v.  Taylor,  3  Camp.  51,  168;  3 
Chit.  Com.  Law,  232;  Lyatt  v.  Reed,  I  C.  fy  P.  16;  Delawney  v. 
Strictland,  2  Stark.  416.  A  partnership  of  this  nature  may  be  proved  by 
a  party  well  acquainted  with  the  fact  of  such  partnership,  and  if  there  be  any 
agreement  by  deed  between  the  parties,  a  notioe  should  be  served  on  them 
to  produce  the  same,  and  the  service  of  such  notice  proved. 

Proof  of  Defendant's  liability. '\  When  the  partnership  has  been  estab- 
lished, evidence  may  be  adduced  to  show  the  deft's  liability,  as  partner, 
for  the  acts  of  one  or  all  of  them.  It  is  an  established  rule,  tiiat  partners 
are  bound  by  the  acts  of  their  co-partners,  made  in  the  course  of,  and.  with 
reference  to,  the  partnership  business,  and  in  the  regular  course  of  dealing 
by  the  firm,  see  fVatson,  166,  3  Chit.  Com.  L.  237,  Chit.  B.  29,  7  erf.; 
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and  it  m&^ea  no  difierence,  a1thoua;h  the  other  partners  were  ignorant  of  the 
transaction,  and  were  even  intentionally  defrauded  by  their  partner :  ib. 
Thus,  one  partner  may  buy,  Bond  v.  Gibson^  1  Camp.  185,  or  sell,  the 
partnership  property,  Godb,  224,  receive  payment  of,  or  release  the  debts, 
Kemble  v.  Atkins,  Holt,  434,   1  Cowp.  481,  2  Co.  m,  Stead  v.  Salt^ 

3  Bing.  103,  or  borrow  money,  1  Esp.  Rep.  106,  or  pledge  the  partner- 
ship property.  Baker  v.  Charlton,  Peake,  10 j  Bead  v.  Hollinsheady  4  B. 
4-  C.  867,  1  D.8r  R,  444,  4  Taunt.  684;  and  by  such  acts  bind 

the  partnership.*     As  to  his  power  to  bind  the  partnerohip  by  r*711"] 
bills,  see  Chit.  B.,T  ed,  id  to  40.  One  partner  agreeing  to  pay 
a  debt  assigned  over  by  their  creditor  to  a  third  person,  renders  the  rest 
liable:  4  D.fy  R.  7.     But  the  implied  authority  of  a  partner  does  not  ena- 
ble him  to  execute  deeds  in  the  name  of  the  firm  :  Ball  v.  Dunstervtlle^ 

4  T.  ^  R.  313;  Harrison  v.  Jackson,  7  T.  R.  207;  Holi^  143.  Nor  can 
he  bind  the  firm  by  submitting  to  arbitration,  3  Bing,  101,  sed  vide,  4  Moo. 
340;  nor  by  making  a  guarantee,  exp.  Gardom,  15  Ves.  280,  Duncan  y. 
Lowndes,  3  Camp.  478;  unless  the  partners  were  accustomed  to  give  such 

Siarantees,  or  the  same  was  given  in  the  course  of  their  dealing :  Sandu 
nds  V.  Marsh,  2  B.fy  ^.  673;  Peake,  79.  And  see  how  far  the  liability 
of  the  partnership  may  be  relieved  by  notice  to  pit,  infra,  post,  712.  The 
subsequent  approval  and  recognition,  by  the  firm,  of  the  act  or  contract  of 
one  of  the  partners,  or  their  privity  and  silence,  afibrds  strong  evidence  that 
he  was  invested  with  a  sufficient  authority  to  bind  the  partnerohip,  8  Ves. 
540,  2  M.6r  S.  484,  Duncan  v.  Lowndes^  3  Camp.  478,  Sandilands  v. 
Marsh,  2  B.  fy  A.  673;  but,  if  it  clearly  appear  no  partnerohip  whatever 
existed  at  the  time  of  the  contract,  no  subsequent  act,  by  any  peraon  who 
may  aAerwards  become  a  partner  (not  even  an  acknowledgment  that  he  is 
liable,  nor  his  accepting  a  bill  drawn  on  thedk  as  partnera,  mr  goods  sold  to 
his  other  partner,  before  the  partnerohip)  will  make  him  liable  in  an  action 
for  goods  sold  and  delivered,  although  he  will  be  liable  to  an  action  on  the 
bill:  Saville  v.  Robertson,  4  T.  R.  720. 

Partners  are  not  liable  for  the  wrongs  of  each  other,  unconnected  with 
contracts;  but  they  are  liable  for  the  ne^li^ence,  &c,  of  a  partner  in  perfor- 
mance of  a  contract  connected  with  their  joint  trade,  Cowp.  814;  and  part- 
nera, like  individuals,  are  responsible  for  the  negligence  of  their  servantSi  in 
the  course  of  their  business:  ib.;  Bunb.  97,  833;  Co.  R.  676. 

As  to  the  effect  of  admissions  and  representations  made  by  partnera,  see 
ante,  51,  708, 710;  notice  to  one  partner  is  notice  to  all:  IM^S*  1259; 
Camp.  404,  n. 

Enideneefor  Defendant. 

The  deft's  evidence  will  consist  in  rebutting  the  plt.^s  proofs  as  to  the 
partnerohip,  and  deft.'s  liability.  As  to  the  application  of  payments,  in 
liquidation  of  claims  on  partnership,  post,  717.  One  partner  may  show 
that  he  is  not  liable,  by  proving  that  he  gave  express  notice  to  the  pit.  that' 
he  would  not  be  responsible  for  the  acts  of  his  co-partners.  Thus,  where 
A.  and  B.  were  partnero,  and  A.  gave  notice  to  a  creditor  to  deliver  no 

Soods  to  B.,  without  A.^s  concurrence,  the  creditor  cannot  recover  for  goods 
elivered  to  B.,  without  proving  that  A.  adopted  the  rule,  or  derived  benefit 
from  the  goods:  IFtlles  y.  Dyson,  1  Stark.  164;  Ld,  Galway  v.  Matthew, 
10  East,  264. 
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*  It  will  also  be  a  su£Bcient  defence  to  show/ that  one  of  the  partners  acted 
coUusively}  and  for  his  own  benefit,  though  in  the  name  of  the  partnership, 
and  that  it  was  knowi^  to  the  pit,  Sheriff  VJ  Wilks,  1  Eastf  48;  and  evi- 
dence of  this  may  be  presumed  from  the  facts  of  the  case.  Thus,  where  the 
?lts. ,  Sherifif  and  another,  drew  a  bill  for  a  balance  due  from  Bishop  and 
Srilks  for  porter  sold  to  them,  exclusively  of  Robson,  another  partner,  and 
they  tried  to  charge  Robson,  as  well  as  Bishop  and  Wilks,  by  Bishop's  ac^ 
cepting  the  bill  in  the  bame  of  the  firm,  it  was  held,  that  pits,  must  have 
been  aware  of  the  fraud,  from  the  nature  of  the  transaction,  and  that  collu- 
sion between  the  pl^.  and  Wilks  might  be  inferred  :  Sheriff  v.    WilkSy 

1  Eastf  48.  But,  where  the  pits.,  the  separate  creditors  of  one  patlrtner, 
lake  the  joint  security  of  the  firm,  without  consulting  all  its  members,  it 
will  not  be  a  sufficient  inference  of  fraud:  Ridley  v.  Taylor,  13  Eaaty  175, 
fVintle  V.  Crowther,  1  prompt,  fy  Jerv,  316.  Where  the  pit  had,  pre- 
vious to  the  formation  of  the  partnership,  advanced  a  sum  of  money  to  one 

*  of  the  intended  partners,  to  enable  him  to  become  one  of  the  firm,  it  was 
held  the  pit  could  not  recover  on  a  bill  afterwards  drawn  by  such 

r^712n  par^y  ii^  the  name  of  the  firm,  in  payment  of  *such  advance;  and 
that  the  other  partners  might  defend  the  action,  without  giving 

any  notice  of  the  intention  to  dispute  the  consideration:  Green  v.  Deaketif 

2  Stark.  347.  And,  in  an  action  on  a  bill  against  three  acceptors,  by  the 
indorsee,  where  it  appeared  that  the  defts.  were  partners  in  a  tea  speculation, 
and  the  drawer,  a  wine  merchant,  drew  in  payment  of  wine  delivered  to 
one  of  the  three,  the  Judge  directed  the  jury,  that  if  they  found  that  the  bill 
was  so  drawn,  without  the  knowledge  and  consent  of  the  other  defts.,  they 
were  not  liable,  and  the  jury  found  for  the  defts. ;  Wood  v«  Holbec^  Chit. 
B.  7,  ed.  34, 

Deft,  may  also  show  that  the  partnership  has  been  dissolved  when  tfie 
demand  accrued,  and  that  the  defts.  have  given  sufficient  notice  of  that  fact 
Proof  of  notice  to  pit  may  be  shown,  either  by  proving  express  notice  of 
thb  dissolution  given  to  the  pit  by  letter,  &c.,  or  by  a  due  notice  published 
in  the;  gazette.  Where  no  express  notice  has  been  given,  it  is  requisite  that 
public  notice  should  be  given,  through  the  gazette:  Crorham  v.  Thompsonj 
Feake,  60,  208,  n.;  Godfrey  v.  Tumbullf  1  Esp.  Rep.  871.  And,  unless 
such  be  proved  to  have  been  given,  a  pit,  continuing  to  deal  with  the  firm, 
may  recover  against  any  of  the  original  parties,  though  he  may  have  retired: 
Parkins  v.  Carruthersy  3  Esp.  Rep.  248.  If  the  pit  had  been  formerly 
in  the  habit  of  dealing  with  the  firm,  it  should  be  shown  that  a  special  no* 
tice  had  been  given  to  him  of  the  dissolution  of  the  partnership :  Orahcu/n 
y.  Hope,  Pea.  Rep.  208.  This  may  be  done  by  showing  that  a  printed  cir- 
cular had  been  left  at  pit's  house,  in  which  case  it  will  oe  sufficient  to  pro- 
duce and  prove  a  duplicate  original:  2  Stark.  Ev.  1078.  And  it  will  be 
insufficient,  in  this  case,  to  show  merely  that  the  dissolution  had  been  ad- 
vertised in  the  gazette,  or  in  public  newspapers,  unless  it  be  first  proved 
that  the  pit  read  an  impression  of  th^  paper,  and  even  then  it  will  not  be 
conclusive,  if  it  were  only  by  way  of  advertisement:  Jennings  v.  Blizardy 
1  Stark.  418.  And  evidence  of  the  notoriety  of  the  dissolution  is  insuffi- 
cient if  no  notice  has  been  given:  Graham  v.  Thompson,  Pea.  Rep*  42, 
60.  A  public  notice  in  the  gazette  will  exonerate  a  former  partner  from  all 
contracts  entered  into  with  persons  who  commenced  dealing  after  such  no» 
tice  has  been  given:  Newsome  v.  Coles,  2  Camp.  617.  An  alteration  in  the 
names  of  the  firm  of  a  banking-house,  contained  in  their  checks,  is  a  suffi- 
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cient  notice  to  any  customer  lo  whom  they  have  been  deliverid :  Burfoot 
V.  Goodallj  3  Camp.  147.  Proof  of  notice  of  dissolution  is  unnecessary, 
where  the  partner  was  always  a  dormant  one:  Evans  v.  Drummondy  4  Esp. 
Sep.  89;  Newmarsh  v.  Ctey,  14  Eastj  239.  Proof  of  notice  of  dissolution 
will  not  avail  defts.,  if  pit.  can  prove  subsequent  conduct,  and  declarations 
of  the  co-deft.,  leading  the  world  to  suppose  that  the  partnership  still  sub- 
sisted: Newsome  v.  ColeSj  2  Camp.  617;  ante,  709:  fVilliams  v.  Keats, 
2  Stark.  R.  291;  Brown  v.  Leonard,^  Chit.  Rep.  120. 


PATENT. 
Jinte,  ^'Letters  Patent  ;"  and  ante,  384. 

PAYMENT. 

Pleadikos  as  to.]     In  assumpsit,  or  debt  on  simple  contract,  the 
defence  of  payment  need  not  be  pleaded  specially,  and  may  be  given  in 
evidence  under  the  general  issue,  1  Ld.Raym.  211  \  but  it  may  be  pleaded 
specially,  1  Salk.  394:  1  Ld.  Raym.  787,  and  must  be  so,  in  all  cases  of 
payment  made  after  action  brought:  Holty  C.  N.  P.  Q\  ^  B.  Sf  A.  345 ;  2 
Taunt.  203.     In  covenant,  or  debt  on  a  specialty,  it  must  be  pleaded  spe- 
cially: 1  Chit  PI.  423,  426;  4  Anne,  e.  16.     Where  bo  interest  has  been 
paid  on  a  bond  after  the  time  mentioned  in  the  condition,  and 
there  *is  no  other  circumstance  to  negative  the  presumption  of  f^TlSl 
payment  on  that  day,  arising  from  twenty  years  having  elapsed, 
then  the  plea  may  be  soMt  ad  diem;  but,  otherwise,  it  should  be  solvit 
post  diem:  1  Str.  652.     A  plea  of  payment  to  an  action  on  a  record,  is 
not  good  at  common  law;  but,  by  4  ^nne,  c.  16,  s.  12,  payment  may  be 
pleaded  to  an  action  on  a  judgment,  if  the  whoje  judgment  be  satisfied:  1 
Chit.  PL  426. 


Precedents. 

rUA  or  80LTIT  AJ>  DIKM  TO  DEBT  ON  BOMD. 

{Aed9  mm  after  craving  oyer,  m  oMe^  409.)    Because  he  nys  tfaa  the,  the  nid  deft,  on  the 
nid  _  dav  rf    ■  ■ ,  A.  D.  -— ^,  aforesaid  {the  day  for  payment  etated  in  the  condUion)^  in 

the  said  eonmtion  of  the  said  writing  obligatory  mentioned,  paid  to  the  said  pit  and  said  sum 
of  jC — I  in  the  said  condition  mentioned,  together  with  all  interest  then  due  toereon,  acoGrdinar 
to  the  fimn  and  effect  of  the  said  condition,  to  wit,  at,  &&,  aforesaid.  And  this,  Slo.  {ConekJe 
spicft  a  veri/icofim  as  jMWf,  725.) 

THK  UKE  or  SOLVIT  POST  DISII. 

(Firel  flea^  edltii  ad  diem,  a§  eupra;  eeemuUy,  ocfts  iwn,  as  msC.)  '  Because  he  saj^  that  he, 

the  said  deft,  afler  the  said dav  of ,  A.  D. » in  the  said  condition  mentioned,  and 

before  the  exhibiting  of  the  bill  of  the  said  pit.  in  this  behalf  (or,  if  in  C.  P^  or  by  original^ 
''before  the  commencement  of  this  suit,")  to  wit,  on,  &&,  at,  fcc^  aforesaid,  paid  to  the  said 
ph.  tile  said  sum  of  JC— ,  in  the  said  condition  mentioned,  together  with  all  interest  then  due 
thsreoo,  aecording  to  the  form  and  eflM  of  the  said  condition  cf  the  said  writing  ohiigatoi/. 
AadihiBy&e.    {CaneUtdewithaverifieatianta$p$ittT^,) 
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,    "       KL14  OF  PAYMENT  tO  DEBT  ON  itDOMENT. 

'  r.  .  « 

{Actio  fion,  09  poty^^  Sectflise  he  says,  that,  after  the  recovery  of  the  said  judgment,  and 
before  the  exhibition  ^  thm  bill  of  the  said  pit  against  the  eaid  deft  in  this  behalf  {or,  if  in  C. 
P.,  or  hy  original,  "  bdford  the  c»mmenccment  of  this  suit,**)  to  wit,  on,  d&c,  at,  &c.,  aforesaid,  he, 
the  saidf  deiC,  paid  ami  saliBfiGd  to  the  said  A.  B.  the  said  sum  of  £100,  in  form  aforesaid  recover- 
ed.   And  this,  dec.    (CtumcMc^with  a  vtri/ieation,  as  post,  725.) 


See  otherprecedents  of  plea,  payment  to  debt  on  annuity-bond,  3  Ch.  PL  976;  to  debt  on  baiL 
bond,  ib^  982;  in  covenant,  ib^  1001, 1009;  in  replevin,  plea  of  payment  of  rent  to  ground  ^"'^ 
lord^  ib^  1190;  replications  denying  payment,  ib,,  1174.  , 


land. 


Evidence, 

To  support  this  defence  the  deft,  must  prove  that  he  made  a  payment  in 
money,  or  its  equivalent,  to  the  pit.  y  in  discharge  of  the  debt  claimed. 

Proqf  that  Deft,  paid.]  It  must  be  proved  that  the  deft.,  or  some  one 
on  his  behalf,  made  the  payment  in  question.  A  payment  made  by  a  per- 
«on  on  deft.'s  behalf,  though  not  expressly  authorized  by  deft,  so  to  do, 
will  insure  to  deft.'s  benefit,  at  his  option.  A  payment  made  by  any  party 
to  a  bill,  and  even  by  a  total  stranger,  is  sufficient:  Chit.  B.  280.  Payment 
of  a  bill  of  exchange  by  the  acceptor,  will  discharge  all  parties  to  it,  1  Sir. 
515,  Chit.  B.  347;  so  does  the  payment  of  a  bill  by  a  prior  party  discharge 
subsequent  parties :  Chit.  B.  146.  As  to  payments  by  arrangements  be- 
tween parties,  see  ante^  673,  posty  14. 

Proof  that  Payment  was  to  Pit.]  The  payment  must  be  proved  to 
have  been  made  to  the  pit.,  or  one  on  his  behalf.  Payment  to  one  of 
several  partners,  or  co.-plts.,  is  enough,  ante,  705;  KiT^g  v.  Smith,  4  C. 
4*  P'  108;  payment  to  one  of  several  trustees  is  sufficient;  but  payment  to 
one  of  several  assignees  pf  a  bankrupt  is  not:  see  ante,  241;  6  J3.  ^ 

C.  56. 
r^7l4n       *As  to  payments  to  bankrupts,  ante,  243,  311.     If  one  of 

several  pits.,  or  a  nominal  pit.  suing  for  another  person  benefi- 
cially interested,  fraudulently,  and  by  collusion  with  the  deft,  give  him  a 
receipt  for  the  debt,  and  yet  no  money  pass  between  them,  the  court  will, 
on  application,  preclude  the  deft  from  availing  himself  of  such  receipt, 
Tidkly  730,  1  Chit.  Pep.  391;  and,  if  one  of  two  pits,  fraudulently  give  a 
receipt  without  consideration,  this  shall  not,  even  at  the  trial,  alfect  his 
co.-plt :  Skeife  v.  Jackson,  3  B.  fyC.  42l;5  D.fy B. 290,  a.  c.  Payment 
to  an  executor  who  has  obtained  probate  of  a  forged  will,  is  a  discharge  to 
an  action  brought  against  the  debtor  by  the  rightUil  administrator,  on  revo- 
cation of  the  probate,  ^llen  v.  Dundas,  3  71  jR.  125;  but  a  payment  under 
the  supposed  will  of  a  living  person  would  be  bad:  ib.  130:  fVoolley  v. 
Clark,  5  B.  fy  A  744.  Payment  by  a  debtor  to  a  third  person,  in  pursu- 
ance of  an  order  given  by  the  creditor,  is  good,  so  as  to  operate  as  a  pay- 
ment to  the  creditor :  Hodgson  v.  Anderson,  3  B.  ^  C.  852 ;  S  D.  t^S. 
746,  s.  c.\  3  T.  B.  180.  The  debt  is  certainly  absolutely  discharged  and 
paid,  if  the  order  be  acted  upon,  and  the  third  party  receive  the  account  in 
pursuance  thereof;  and  the  third  person  cannot  rescind  the  order  after  the 
debtor  has  pledged  himself  to  the  third  person  to  obey  the  same;  in  such 
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caie,  the  right  of  the  third  party  to  receiye  the  ,;pu>ney  from  the  debtor  is 
complete,  and  consequently  the  debt  is  extinguished  a0  against  the  creditor: 
ib.  Chit.  Conty  278;  3  T.  S.  180;  antCj  673/  / 

A  payment  to  an  authorized  agent  is  sufficient  His  authority  may  be 
inferred  by  tbe  relative  situation  of  the  parties^  the  possession  of  papers,  . 
&c,  the  usual  course  of  trade,  or  recognition  of  ij^ieir  acts,  and  which  de- 
pend upon  facts,  the  sufficiency  of  which  the  jury  are  to  determine.  Thus, 
a  payment  made  to  a  clerk  or  servant,  in  a  shop  or  other  place,  entrusted 
with  the  sale  of  goods,  is  as  effectual  as  if  made  to  the  master,  on  proof  of 
iuch  person  acting  in  such  employ;  5  Burr.  2688;  12  Mod.  87.  But^ 
where  A«,  havine  purchased  goods  of  B.  on  credit,  gives  notice  to  B.  that 
in  future  he  shaU  always  pay  ready  money,  and  does  so  to  the  servant^ 
who  embezzles  the  money,  A.  will  be  liable,  unless  he  proves  the  notice  to 
have  reached  B. ;  and  the  master  is  not  bound  by  the  payment  to  the  ser- 
vant, from  there  having  been  a  change  in  the  usual  mode  of  dealing:  Chyzt' 
land  V.  Freeman,  3  £sp.  Hep.  83;  Hazard  v.  Treadwell,  1  Sir.  506; 
3  Salk.  234;  1  Ld.  Raym.  224.  Where  payment  is  made  to  one  having 
the  custody  of  deeds,  bills,  bankers'  checks,  &c,  that  fact  is  sufficient  pre- 
sumptive evidence,  of  his  authority:  Owen  v.  BarroWj  1  N.  R.  101;  12 
Mod.  564;  1  Chit.  PL  193;  2  Eq.  Ca.  M.  709.  In  mercantile  transactions^ 
the  usual  authority  attached  to  particular  agents  in  transacting  of  business^ 
is  sufficient  evidence  from  which  to  infer  their  power  of  receiving  pay* 
ment;  as,  where  a  broker  makes  out  the  bought  and  sold  notes  to  the  bu3^er 
and  seller,  11  East,  36-8;  see  6  G.  4,  e.  94,  s.  4;  and,  where  the  agent 
aells  id  that  character,  but  does  not  disclose  the  name  of  his  prineipal  at 
the  time,  yet,  if  the  disclosure  be  made  before  payment,  the  principal 
comes  into  tiis  full  rights,  and  a  payment  under  such  circumstances  would 
be  an  effectual  one  to  the  principal:  Morris  v.  Cleasb^f  A  M.  fy  S.  573. 
And,  if  the  broker  sell  goods  in  his  own  name  to  the  purchaser,  and  there 
be  no.  countermand  from  the  principal,  a  payment  to  the  broker  is  good: 
Coates  V.  Lewes,  1  Camp,  444.  Moore  v.  Clemenison,  2  ib.  24;  3  B*  4r 
P.  485;  I  M.  ^  S.  147.  In  cases  where  payments  are  made  to  the  agents 
after  countermand,  they  are  still  valid,  if  the  principal  owe  the  factor  a  ba» 
lance,  as  he  will  be  entitled. to  his  lien  on  the  debt:  Drinkwater  v.  Good^ 
win,  Cowp.  251.  Proof  of  recognition,  acquiescence,  or  silence  in  a  mat- 
ter, will  be  proof  of  the  master's  consent,  as  where  a  party  sent  his  servant 
to  receive  money,  and  he  took  a  bill,  at  which  the  master  did  not  dissent 
immediately :  fVard  v.  Evans,  2  Salk.  442 ;  Waikms  v.  Vines,  Z 
Stark.  368;  further,  jooj/,  ^*  Principal  and  Agent.** 

Payment  to  an  attorney  employed  by  pit  is  as  binding  as  to 
pit  himself,*  Coore  v.  Callaway,  1  Esp.  Rep.  115-6,  even  []*715] 
though  such  attorney  had  been  previously  changed,  without  leave 
of  the  court:  Powell  v.  Little,  1  W.  Bl.  R,  8.  And  a  payment  made  te 
the  attorney  on  the  record  is  always  sufficient,  Croser  v.  Pilling,  4  B.  ^ 
C.  231,  289,  e  D.  fy  R.  129,  unless  it  be  proved  that  he  has  never  been 
employed  by  the  pit,  1  7*.  R.  62;  but  payment  to  a  country  attorney) 
who  is  merely  employed  by  the  attorney  of  the  principal,  is  insufficient : 
Tales  V.  Frickleton,  Doug.  C.  23-4;  Tidd,  93.  And,  where  proceed- 
ings had  been  taken  on  a  bill,  it  has  been  held  sufficient /7rtma;/acie  evi- 
dence that  the  party  was  the  attorney  to  pit,  that,  when  applied  to  to  re- 
ceive the  money,  he  produced  the  bill,  and  gave  a  receipt  for  the  money  as 
pit's  attorney:  Otoen  y.  Barrow,  1  K  R.  103-3«    To  prove  the  agent's 
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authority,  it  not  Decessary  to  call  him;  it  may  be  by  any  other  persons 
who  know  the  fact,  I  N,  R.  102-3,  or  who  have  seen  such  persons  usually 
acting  in  such  capacity,  as  by  proving  that  the  party  had  been  in  the  habit 
of  signing  receipts  for  the  principal:  Watkins  v.  Vince^  2  Stark.  368; 
post^  "  Principal  §•  'JlgentJ^ 

Proof  of  Payment  in  Money y  or  its  Equivalent i  in  Discharge  qf  the 
,  Debt*'}  This  must  be  established;  if  there  was  no  payment  in  money^  or 
its  equivalent,  the  nature  of  the  defence  is  more  of  accord  and  satisfaction 
than  payment :  ante,  ^^  •Accord  and  Satisfaction.'^  A  transfer  of  credit 
by  deft's  bankers  to  pit's  account,  will  sometimes  amount  to  a  payment, 
although  no  money  actually  passes  :  ante^  672;  Byles  v.  JElliSf  4  Bifig, 
112.  Payment  is  sometimes  made  by  a  biilj  note  or  draft,  on  a  banker;  in 
which  case,  if  the  person  receiving  Uie  draft  do  not  use  due  diligence  to  get 
it  paid,  the  deft  will  be  discharged,  but  not  otherwise,  unless  the  ^t 
agreed  to  run  all  risks:  ante,  ft^*^  Chit.  B.  94,  287;  Read  v.  Hutehin- 
son^  3  Camp.  352;  9  Show,  296;  2  Ld.  Raym.  930.  A  bill  or  note,  7 
T.  R.  64,  5  M.  tr  S.  M,  or  banker's  check,  2  JD.  ^  R.  25,  are  not  money. 
The  delivery  of  an  overdue  bill  of  the  vendor,  in  payment  for  goods  aold 
by  him,  has,  in  one  instance,  been  deemed  as  complete  payment  as  where 
the  deft,  who  had  ordered  goods  for  ready  money,  paid  for  them  by  return- 
ing to  the  vendor's  agent  a  bill  accepted  by  the  vendor,  which  had  been 
dpe  and  dishonoured  before  the  goods  were  ordered,  &c.:  Mayer  v.  Nias, 
I  Ring.  311. 

Where  a  debtor  directs  his  creditor  to  remit  by  the  post,  and  it^s  lost, 
the  creditor  must  bear  the  loss,  and  it  will  only  be  necessary  for  the  party 
to  prove  the  order,  and  that  it  was  remitted  accordingly,  fyiaruncke  ▼• 
Noakes,  Pea.  Rep.  67,  Z  B.  fy  B.  295;  but  it  is  not  sufficient  to  deliv^ 
letters  with  money  in  them  to  a  bellman  in  the  street:  it  must  be  to  the  Post 
Office,  or  one  qi  the  regular  receiving-houses,  ih.  186:  and  the  sending  bank 
notes  uncut,  would  be  insufficient,  as  the  more  prudent  and  usual  method  is 
to  send  them  by  halves:  Pea.  Ev.  289.  And,  where  notes  were  sent 
half  by  the  coach  and  half  by  the  post,  though  the  circumstance  of  one  set 
of  halves  being  sent  by  the  coach  caused  their  arrival  in  London  two  hours 
later,  per  Mbott,  C.  J.,  <<  that  being  a  reasonable  precaution,  the  pit  had 
a  right  to  send  them  by  that  conveyance :  it  is  dififerept  as  to  a  bill  of  ex- 
change, payable  to  order;  it  may  be  specially  indorsed,  and  no  risk  incurred 
by  sending  it  by  the  post;  but  here  it  would  not  have  been  safe  to  have 
transmitted  notes  payable  to  be  bearer  on  demand  by  that  conveyances'^ 
Williams  v.  Smith,  2  B.  ^  ^.  501.  Where  no  directions  have  been 
given  about  the  mode  of  remittance,  still  this  being  done  in  the  usual  way 
(per  post)  of  transacting  business  of  this  nature,  I  should  have  held  the 
deft  discharged  :  Waruricke,  v.  Noakes,  Pea.  Rep.  67-8,  186.  And  in 
Walter  v.  Haymes,  R.  fy  M.  149,  Mbott,  C.  J.,  said,"  Where  a  letter, 
fully  and  particularly  directed  to  a  person  at  his  usual  place  of  residence^ 
is  proved  to  have  been  put  into  the  Post  Office,  this  is  equivalent  to  proof 
of  a  delivery  into  the  hands  of  that  person,  because  it  is  a  safe  and  reasona- 
ble presumption  that  it  reaches  its  destination;  but  a  letter  di- 
f  *716]J  reeled  to  Mr.  •Haynes,  Bristol,  containing  notice  of  the  dis- 
honour of  a  bill,  is  too  general,  and  therefore  insufficient" 
If  a  creditor  refer  a  third  person  to  his  debtor  for  payment,  intendinc 
'*^e  third  person  to  take  payment  in  money,  and  the  latter,  instead  of 
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taking  payment  in  money,  takes  it  in  any  other  way,  he  does  so  at  hia 
peril :  per  Bay  ley ,  /.,  Smith  v.  Ferrand,  7  B.  ^  C^24  ;  B.  ^  M.  Tay- 
lor V.  BriggSy  407.  So,  if  a  debtor  refer  a  creditor  to  a  third  person  for 
payment,  and  the  creditor  gives  that  third  person  indulgence,  without  the 
knowledge  and  consent  of  the  debtor,  and  the  tliird  person  becomes  insol- 
vent, the  loss  must  fall  on  the  creditor,  because,  as  between  himself  and  the 
debtor,  the  givine  the  indulgence  witliout  notice  operates  as  an  agreement 
on  his  part  to  look  to  the  third  person,  and  discharge  the  debtor :  t'A.;  see, 
also,  cases  cited  Chit.  BillSy  98,  2S8.  And,  where  an  agent  gives  his 
security,  which  is  accepted  by  the  creditor,  who  thereupon  gives  him  the 
receipt,  and  the  debtor  in  consequence  deals  differently  with  the  agent,  it 
will  operate  as  a  payment  by  the  debtor  :  Wyatt  v.  Marquis  of  Hertfordy 
3  Eastf  147.  If  bankers'  notes  be  paid  into  another  banking-house, 
having  transactiops  with  the  former,  who,  by  the  course  of  dealins,  and 
with  the  consent  of  the  latter,  give  credit  for,  instead  of  giving  cash  tor  the 
notes,  and  fail,  the  latter  must  bear  the  loss :  Gillard  v.  Wtse^  3  J9. 
4"  C  134  ;  7  JD.  $*  i?.  523.  If  money  be  paid  into  a  banking-house,  to 
be  placed  to  the  credit  of  another,  upon  a  condition  the  money  in  the  mean- 
time to  stand  in  the  banker's  books  in  the  name  of  the  party  paying  it  in, 
it  is  at  his  risk,  and  the  loss  is  his,  if  the  bankers  fail  before  the  condition 
is  complied  wiUi,  though  the  other  party  had  written  to  desire  it  to  be  paid 
in  jgenerally :  1  Coop.  Eq,  Ca.  148  ;  Chit.  B.  28.  a. 

The  set-off  of  one  sum  of  money  against  another,  upon  a  balance  of  ac- 
count, amounts  to  a  payment :  2  P.  fr.  128.  A  debt  will  be  sometimes 
discharge  by  a  legacy  left  the  debtor  from  the  creditor ;  but  a  negotiable 
bill  of  exchange  is  not  to  be  considered  as  paid  or  satisfied,  by  the  drawer's 
bequeathing  a  larger  legacy  to  the  party  in  whose  favour  it  was  drawn,  al« 
though  such  party  continued  to  be  holder  at  the  time  of  the  testator's  death: 
S  Ves.  561  ;  2  Bqper,  20.  But,  in  another  case,  it  was  held  that  a  debt 
on  a  note  was  discharged  by  an  entry  in  the  testator's  hand,  that  the  debtor 
should  pay  no  interest,  nor  should  he,  the  testator,  take  the  principal,  un« 
less  greatly  distressed,  it  being  proved  the  testator  died  in  affluent  cireum- 
stances :  5  Fes.  350. 

The  payment  must  be  proved  to  have  been  made  and  received  in  diS" 
charge  of  the  debtj  and  so  as  to  extinguish  it :  '<  therefore,  a  payment  of 
part  is  no  discharge  of  the  whole  debt,  though  expressed  to  be  in  full  of  all 
demands.  There  must  be  some  consideration  for  the  relinquishment  of 
the  residue,  and  some  benefit,  or  the  possibility  of  benefit,  to  the  party  re- 
linquishing his  further  claim ;  otherwise,  the  agreement  is  nudum  pac- 
turn:''  per  Ld.  Ellenb.  Fitch  v.  Sutton^  5  East,  231  ;  1  Chit.  Bep.  399. 
However,  as  observed  by  Holroydf  J.j2  B.  Sr  C.  481,  "An  agreement 
between  a  debtor  and  creditor,  that  part  of  a  larger  sum  should  be  paid 
by  the  debtor,  and  accepted  by  the  creditor  as  a  satisfaction  for  the  whole, 
might,  under  special  circumstances,  operate  as  a  discharge  of  the  whole ; 
but  then  the  legal  effect  of  such  an  agreement  might  be  considered  to  be 
the  same  as  if  the  whole  debt  had  been  paid,  and  part  had  been  returned  as 
a  f^a  to  the  party  paying."  And  a  payment  of  part  before  the  stipulated 
day  or  by  a  third  person,  would  be  sufficient :  ih.;  Lewis  v.  Jones,  4  B* 
^  C.  506  ;  6  D,  S^  B.  576,  s.  c.  The  appropriation  of  a  payment,  where 
there  are  several  distinct  debts,  is  often  accompanied  with  difficulty  ;  the 
general  rule  is,  that-  the  party  who  pays  money  has  a  right  to  apply  that 
payment  as  he  thinks  fit ;  if  he  does  not  make  a  specific  application  at  the 
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time  of  payment^  then  the  right  of  application  generally  deyolyes  on  the 
party  who  receives  the  money,  and  he  would  have  a  right  to  make  the  ap- 
plication at  a  subsequent  period  :  Simson  v.  Ingham,  2  B.fyC. 
r*7f7"|  ^'^"•^'  But,  where  the  accounts  are  ^treated  as  one  entire  ac^ 
count  by  all  parties,  this  rule  does  not  apply  -•  Bodenham  v. 
PuTchaSy  2  B.  fy  Jl.  45.  But  if,  at  the  time  the  debtor  makes  the  pay- 
ment, he  declare  that  it  is  made  in  discharge,  or  part-payment,  of  either  of 
the  debts,  or  the  circumstances  raise  an  inference  that  such  was  his  in* 
tention,  the  creditor  is  thereby  prevented  from  applying  it  to  any  other 
demand  :  tA.;  14  Easty  239,  243,  n.  (a;)  Cro  EL  68 ;  5  Taunt.  596  ;  1 
Marsh.  242,  and  other  cases  introduced;  1  Pea.  Ev.  251.  These  rules 
hold,  whether  the  debts  be  created  by  specialty,  or  due  on  simple  contract: 
ib,:  Plomer  v.  Long,  1  Stark.  1534,  (a);  2  M  ^  .y.  18 ;  1  Marsh.  238. 
It  has  been  decided,  that  though  one  debt  be  a  pure  equitable  demand,  still, 
if  there  be  no  appropriation  by  the  debtor,  the  creditor  may  appropriate  a 
payment  to  such  claim,  and  sue  for  another  subsisting  legal  debt,  Bosanquet 
V.  fVray,  6  Taunt.  597  ;  but  see  Birch  v.  Tebbutt,  -2  Starke  76  ;  and, 

,  though  one  debt  be  contracted  by  the  deft.'s  wife  dum  sola,  and  the  other 
by  the  deft,,  the  creditor  may  appropriate  the  payment  to  either:  Goddard 
V.  CoXy  Str.  1194.  But,  where  old  debts  as  well  as  new  ones  are  sub- 
sisting, but  security  has  been  given  for  such  new  debts,  and  payments  are 
jQ^ade  to  the  exact  amount  of  the  new  ones,  it  will  be  presumed,  in  favour 

\  of  the  surety,  that  such  payments  were  made  in  r^pect  of  the  latter  ac- 
count :  Marryatts  v.  White,  2  Stark.  102  ;  fViUictms  v.  Rawlinson,  3 
Bing  75.  The  circumstances  of  the  case  will  sometimes  infer  a  special  ap- 
plication, though  not  expre^d  at  the  time  :  per  Ld.  Ellenb.,  Neumiarsh 
V.  Clay,  14  East,  244,  Shaw  v.  Picton,  4  B  ^  C.7,15;  as,  where  there 
are  two  accounts,  one  with  the  debtor  in  his  own  right,  the  other  as  ezecu 
tor,  the  law  will  apply  the  payment  to  the  former,  Goddard  v.  Cox.  Str. 
1194  ;  and  where  there  are  several  demands,  one  of  which  is  illegal,  it  will 
be  presumed  that  the  payment  was  made  on  those  which  are  legal :  I  B.  ^ 
P.  264;  Wright  v.  Laing,  3  B.  fy  C.  165.  Where  a  party  owes  a  debt 
contracted  whilst  he  was  a  trader  within  the  bankrupt  laws,  and  one  accru- 
ing subsequently,  a  general  payment  will  be  applied  to  the  first  demand,  to 
prevent  the  creditor  issuing  a  commission  of  bankniptcy :  Plomer  v.  Long, 

1  Stark.  154-5;  I  Ld.  Raym.  286;  Pea.  Rep.  64.  When  a  debtor 
makes  a  payment  generally,  without  directing  the  appropriation,  it  shall  be 
taken  to  be  a  payment  on  account  of  the  subsisting  debt,  and  on  no  other : 

2  Esp.  Rep.  605.  But,  where  •/?.,  bavins  a  legal  claim  against  JB.  on  bills 
of  exchange  accepted  by  J9.,  and  having  also  possession  of  a  deed  of  moit> 
gage,  executed  by  B.  to  a  third  person,  of  which  he  might  compel  an  as- 
flignment  in  equity,  and  payment  was  made  on  account  generally,  Ld, 
Ellenb.  said,  <<I  cannot  go  beyond  the  terms  of  the  receipt;  on  account 
tliere  means  an  account  on  which  deft,  was  liable,  but  he  was  liable  on 
the  bills  only :  Birch  v.  Ferbutt,  2  Stark.  76  ;  6  Taunt.  597 :  contra, 
ante.  And,  therefore,  where  ^.,  having  large  demands  against  JS.,  upon 
bill  transactions  with  himself,  and  also  as  agent  for  several  persons  to  whom 
B.  had  granted  annuities,  secured  by  C,  caused  an  attorney  to  make  ap- 
plication to  B.  and  C  on  behalf  of  these  annuities,  and  J9.,  in  consequence 
of  that  application,  and  the  remonstrances  of  C,  the  surety,  paid  to  .tf. 
certain  sums  of  money,  without  making  any  specific  appropriation  of  them 
at  the  time  of  payment,  it  was  held,  that  Jl.  must  be  considered  as  hav- 
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ing  received  them  on  account  of  the  annuitants,  and  that  the  latter  were 
entitled  to  have  these  moneys  divided  amongst  them,  in  proportion  to  the 
amount  of  their  respective  demands  :  Shaw  v.  Howard  ir  or.y  4  B.  ^  C^ 
715.  But,  where  accounts  are  blended,  and  treated  as  one  entire  account 
by  the  parties,  as  where  ODe  of  several  partners  dies,  and  the  partnership  is 
in  debt,  and  the  surviving  partners  continue  their  dealings  with  a  particular 
creditor,  and  the  latter  joins  the  transactions  of  the  old  and  new  firm  in 
one  entire  account,  then  the  payments  made  from  time  to  time  by  the  sur* 
viving  partners  must  be  applied  to  the  old  debt,  Simson  v.  Ingham^  %  B* 
^  C.  72;  I  Meriv.  604  ;  fVilliams  v.  Rawlinson,  3  Birig,  75;  2B.  ^ 
Q.  703.  Where  bankers  receive  a  check  from  the  pit  without 
objecting,  they  are  bound,  as  his  agents,  to  *apply,  m  payment  r^TlSl 
of  it,  the  first  moneys  they  receive  from  the  drawer,  not  specifi- 
cally appropriated  by  him,  in  preference  to  a  check  subsequently  pr^ 
sented,  and  also  to  a  balance  due  from  the  drawer  to  themselves:  iihhjf 
T.  WilliatMy  5  B,  fy  ^,  821.  But,  where  pit.  directed  his  bankers  to 
hold  money  from  his  private  account  at  the  disposal  of  J.  M,,  but  pit  re- 
voked his  order  after  it  was  presented,  but  before  it  was  paid,  yet  the 
bankers  paid  the  money,  it  was  held  they  had  no  right  to  pay  it,  as  no  ap- 
propriation had  been  made :  Gibson  v.  Mtnel,  2  Bing,  9. 

Mode  of  proving  Payment,']  This  must  be  done  by  witnesses  present 
on  the  occasion  of  Uie  payment  If  a  receipt,  or  other  memorandum,  show* 
ing  the  payment,  can  be  produced,  it  should  be  proved  as  written  doev- 
ments  in  general :  posty  <<  Secondary  Evidence,"  and  as  to  the  mode  of 
proof  by  receipt,  see  post,  ^^ Receipt."  Such  receipt  is  not  conclusive, 
though  very  strong  evidence  of  the  payment:  2  7!  R.  366.  A  deed,  re- 
citing the  actual  payment  of  money,  is  conclusive  at  law,  that  the  payment 
was  made,  especially  if  a  receipt  be  indorsed  on  the  deed;  but  it  would  not 
be  so  if,  from  the  whole  tenor  of  the  deed,  it  appears  no  such  payment  was 
made:  Rowntreev.  Jacob,  2  Taunt.  141;  Lamboume  v.  Cork,  I  D.  ^ 
R.  211:  5  B.  ^  J3.  606;  ante,  43. 

Payment  may  be  presumed  from  lapse  of  time,  or  other  circumstances: 
2  Stark.  97.  Thus,  a  bond  is  presumed  to  be  paid  after  twenty  years, 
unless  the  contrary  be  expressly  proved,  6  Mod.  22,  11  ib.  2,  Str.  652,  P. 
Wms.  325,  1  T.  R.  270;  and,  in  some  cases,  even  in  shorter  time:  ib.;  1 
Camp.  27;  see  Stark.  9.  And  also  in  cases  of  simple  contract  debts : 
Cooper  V.  Turner,  2  Stark.  498.  Thus,  after  a  lapse  of  nine  or  ten  years, 
from  1810  to  about  1814;  Dallas,  C.  J.,  said,  '<  Though  there  was  strong  evi- 
dence to  show  that  money  had  actually  been  advanced,  1806,  yet  it  was  for 
them  to  consider  whether,  after  so  great  a  lapse  of  time,  the  debt  had  not  been 
satisfied:"  see,  also,  5  Esp.  Rep.  52, 1  Taunt.  572;  but  see  1  Z>.  «•-».  16,  and 
ante,  47-8.  When  twenty  years  have  elapsed  since  the  date  of  a  note,&e., 
payment  will  be  presumed,  unless  the  contrary  appear:  Duffield  v.  Creed, 
5  Esp.  Rep.  286.  Other  circumstances  will  also  raise  a  presumption  of 
payment; — thus,  a  receipt  for  the  latter  items  of  an  account  is  presumptive 
of  the  former  having  been  paid:  2  Stark.  474;  Gilb.  Ev.  142;  Pea.  Rep. 
30.  A  receipt  for  rent  due  on  a  certain  day  is  strong  evidence  of  nayment 
of  former  rents:  Crilb.  Ev.  142.  In  some  cases,  the  possession  of  bills  and 
securities  for  money  is  presumptive  evidence  of  payment:  thus,  in  an  action 
by  the  indorser  against  one  of  the  makers  of  a  joint  and  several  promissoiy 
note,  where  the  defence  was,  payments  to  the  payer,  Ld.  Ellenb.  said, 
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**  Where  there  Is  a  competition  of  evidence  on  the  question,  whether  'a 
security  has  or  has  not  been  satisQed  by  payment/  the  possession  of  the 
uncancelled  security  by  the  claimant  ought  to  turn  the  scale  in  his  favour, 
since,  in*  the  ordinary  course  of  dealing,  the  security  is  given  up  to  the 

Earty  who  pays  it:"  Brembridge  v.  Osborne^  1  Stark,  372.  In  an  action 
y  the  drawer  against  the  acceptor  of  a  bill,  if  the  pit  produce  the  bill,  and 
with  a  receipt  on  the  back  of  it,  as  paid  to  a  person  who  was  at  that  time  the 
holder,  p.  Ld.  Kenyoriy  ^^ prima  faciCj  the  receipt  imports  that  it  was 
paid  by  the  acceptor,  and  not  by  pit. :''  Pea.  Rep.  35.  And,  as  it  is  the 
ordinary  course  of  dealing  to  give  up  or  destroy  securities  to  the  party  who 
pays,  the  possession  of  such  securities  is  presumption  that  the  security  has 
oeen  satisfied  by  payment:  1  Slark.  C.  374.  When  bills  are  taken  in  pay- 
ment of  a  debt,  and  the  party  sues  upon  the  original  consideration,  payment 
of  ttle  bills  will  be  presumed,  unless  the  pit.  show  to  the  contrary:  Hebden  v. 
Harisinkj  4  Esp.  Rep,  46;  ante^  28.  Payment  may  also  be  presumed  from 
the  usual  course  of  dealing  adopted  by  the  parties:  thus,  where,  in  an  action 
on  a  demand,  there  is  proof  that  pit.  and  other  workmen  came  regularly  to 
receive  their  wages  from  deft.,  whose  practice  it  was  to  pay  his 
r*719l  workmen  every  week:  *1  Esp.  Bep.  196;  3  Camp.  10.  But  in 
an  action  for  money  lent  by  a  person  who  had  accepted  for  the 
accommodation  of  the  drawer,  the  production  of  the  bill  is  not  even  prima 
Jade  evidence  that  he  has  paid  it,  without  proof  that  it  has  been  in  circula- 
tion since  it  was  accepted,  and  payment  is  not  to  be  presumed  from  the  ap- 
pearance of  a  receipt  indorsed  on  the  bill,  unless  the  receipt  is  shown  to  be 
in  the  handwriting  of  the  deft.,  or  some  other  person  entitled  to  demand 
payment:  p.  Ld.  jBllenb.y  2  Camp.  439.  It  is  proof  of  payment  of  money, 
if  the  payer  produce  a  check  drawn  by  him  in  favour  of  the  payee,  and  in- 
dorsed by  the  latter:  3  Esp,  Bep.  196.  But  the  mere  proof  of  the  delivery 
and  payment  of  a  check,  in  an  action  for  money  had  and  received,  is  not 
sufficient  evidence  of  a  debt  due  from  the  person  to  whom  it  is  delivered 
and  paid,  unless  it  be  shown  that  the  pit  received  money  thereon:  Gow^ 
15;  4  Esp.  9;  4  Taunt.  293. 
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Natttbe  of,  in  Generax.]  Pleas  in  bar  ought  to  show  thiA*plt.  has  no 
cause  of  action;  they  state  the  various  defences  of  which,  under  the  cir- 
cumstances of  each  particular  case,  the  deft  may  avail  himself,  irt  a  suit  at 
law.  Whatever  is  mere  matter  of  defence  in  equity,  7  East,  153,  Sib.  344, 
or  is  founded  on  the  practice  of  the  court,  is  not,  in  general,  pleadable :  2 
East,  442.  These  pleas  either  deny  that  the  pit.  ever  had  the  cause  of  ac 
tion  complained,  or  they  admit  that  he  once  had  the  cause  of  action,  but 
insist  that  it  no  longer  exists.  And  they  may  consist  of:  1,  the  general 
issue;  2,  a  denial  of  a  particular  allegation;  and,  3,  a  special  plea  of  new 
matter  not  apparent  on  the  face  of  the  declaration. 

General  issues  are  the  appropriate  pleas  fixed  by  ancient  usage,  when  it 
is  intended  to  traverse  or  deny  the  whole  of  the  facts  alleged  in  the  decla- 
ration, S/epA.  PL  172,  and  are  proper,  asd  in  general  necessary,  when  the 
defence  merely  denies  the  pit's  allegation,  and  refers  the  matter  in  disoute 
to  the  jury,  who  are  the  proper  judges  whether  or  not  the  fact  complamed 
of  was  committed:  Crilb.  C.  P.  63.  However,  it  was  usual  at  one  time, 
even  in  assumpsit,  for  the  deft,  to  deny  a  particular  allegation  in  the 
declaration,  instead  of  pleading  the  general  issue,  which  denies  the 
•whole:  Gilb.  C.  P.  60-1.  But  this  practice  no  longer  exists  r*720l 
in  assumpsit;  though,  in  debt  for  rent  due  by  deed,  the  deft  may 
still  plead  non  est  factum,  or  nothing  in  arrear;  or,  if  not  by  deed,  nan 
dimisit,  or  nothing  in  arrear,  though  they  may  be  given  in  evidence  under 
the  plea  of  nil  debet:  Gilb,  C.  P.  61-2.  In  all  personal  actions,  the  deft, 
was  at  liberty  to  show  specially,  to  the  court,  matters  of  defence,  not  merely 
consisting  in  a  denial  of  a  material  part  of  the  pit 's  declaration,  but  intro- 
ductory of  matter  not  apparent  therein:  ib.  62,  66. 

General  Rules  as  to  Pleading  the  General  Issue,  or  a  Special  Plea."} 
Any  matter  of  defence  which  denies  what  the  pit  would,  on  the  general 
issue,  be  bound  to  prove  in  the  first  instance,  in  support  of  his  action, 
should  be  given  in  evidence  under  that  plea,  4  Mod.  405,  1  Ld.  Raym. 
38;  but  any  ground  of  defence,  which  admits  the  facts  alleged  in  the  decla- 
ration, but  avoids  the  action  by  matter  which  the  pit  would  not  be  bound 
to  prove  or  dispute  in  the  first  instance,  on  the  general  issue,  may  be  plead- 
ed specially:.  1  Ld.  Raym.  8S-9;  Bac.  M.  Pleas,  G.  3. 

Where  the  defence  consists  of  matter  of  fact,  which  amounts  to  a  denial 
of  the  allegation  which  the  pit  is  bound  to  prove  in  support  of  his  declara- 
tion, the  deft,  must  plead  the  general  issue,  or  it  would  be  a  ground  of  spe- 
cial demurrer  that  the  plea  amounts  to  the  general  issue  :  Com.  D.  PL,  E, 
13,  14  ;  Bac.  Jib.  Pleas,  G.  3.  But  an  entire  plea  is  good,  though  to  part 
of  the  declaration  it  amounts  only  to  the  general  issue,  3  Lev.  40,  and  he 
may  either  plead  it  ^nerally,  or  give  it  in  evidence  under  the  general  issue : 
Com.  D.  Pleader,  Pi.  14 ;  Bac.  Jib.  Pleas,  G.  3.  And  in  all  actions  the 
deft  may  plead  any  matter  which  shows  why  the  action  does  not  lie,  and 
which,  being  matter  of  law,  is  proper  to  be  shown  in  the  court,  Bac.  M. 
Pleas,  G.  3,  as  in  assumpsit,  infancy,  payment,  &c.  In  these  cases,  from 
the  nature  of  the  defence,  the  pit  has  an  implied  colour  of  action  ;  bad  in- 
deed, in  point  of  law,  if  the  facts  pleaded  be  true,  but  which  is  properly  re- 
ferred to  the  decision  of  the  court :  Tidd,  600  ;  1  Chit.  PL  444.  In  tres- 
pass to  lands,  if  the  deft,  claim  under  a  demise  from  the  pit,  express  colour 
need  not  be  given,  3  Salk.  273,  though  the  unnecessary  addition  of  colour 
appears  to  be  no  ground  of  demurrer>  as  the  introduction  of  superfluous 
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words  of  form  will  not  vitiate  :  1  Eastj  219.  Where,  from  the  nature  of 
the  defence,  the  pll.  would  have  no  implied  colour  of  action,  the  defendant 
cannot  plead  specially  any  matter  which  controverts  what  the  pit  would^ 
on  the  general  issue,  be  bound  to  prove,  without  giving  express  colour  :  ^ 
Saund.  401  ;  10  Co.  8S,  ^'C  ;  Cro.  El.  76 ;  8  T.  jR.  403.  As  to  the 
necessary  qualities  of  express  colour,  see  1  Chit  PL  443  ;  Steph.  PI.  225, 
It  now  so  seldom  occurs  in  practice,  that  it  is  not  considered  necessary  to 
notice  such  qualities. 

There  are  many  cases  in  which  it  may  be  most  expedient  to  plead  spe- 
cially, notwithstanding  the  defence  may  be  available  under  the  ^neral  is- 
sue, in  order  either  to  compel  the  pit,  in  his  replication,  to  admit  some  of 
the  facts  stated  in  the  plea,  and  thereby  to  narrow  the  defendant's  evidence, 
or  to  compel  the  pit  to  disclose  hid  title,  &c. ,  and  thereby  narrow  the  ground 
on  which  he  might  rest  his  case  on  the  trial :  1  Chit.  PL  443. 

General  Qualities  of  Pleas  in  Bar.]  Every  plea  in  bar  mast  be 
adapted  to  the  nature  of  the  action,  and  conformable  to  the  count :  Co.  Lit. 
303,  a.  285 J  b.  ;  Bac.  M.  Pleasy  1.  If  the  deft  plead  a  plea  not  adapted 
to  the  nature  of  the  action,  the  pit  may  treat  it  as  a  nullity,  and  sign  judg- 
ment, or  demur,  though  it  would  be  aided  by  verdict :  2  Str.  1022  ;  Bac. 
M.  Pleas,  /.  1 ;  see  Steph.  1 ;  Jlrch.  PL  136  ;  Steph.  PL  232.  In  gene- 
ral, where  the  deft  pleads  an  improper  plea,  the  safer  course  is  to  demur,or 
move  the  court  to  set  it  aside  :  1  Burr.  59  ;  2  T.  R.  390  \  1  T.  R.  530 ;  5 
T.  R.  152.  The  plea  must  not  only  be  adapted  to  the  nature  of  the  action, 
but  also  be  conformable  to  the  count :  thus,  in  debt  qui  tarn, 
[^721^  *a  plea  that  the  deft  doth  not  owe  to  the  pit  alone,  is  insuffi- 
cient, though,  if  it  had  been  nil  debet  generally,  it  would  have 
sufficed  :  Hob.  327-8,  Reg.  Plac.  "302  ;  Bac.  M.  Action,  qui  tarn,  2>., 
fi.  e.  ;  and  see  2  Str.  919  ;  2  Saund.  63,  a.  And  it  is  a  rule,  that  if  to  a 
transitory  action  the  deft  plead  any  matter  which  is  itself  transitory,  he  is 
obliged  to  lay  it  at  the  place  mentioned  in  the  declaration^  1  Saund. 
247,  n.  1,  8  a.,  n.  2,  85,  n.  1,  2  Saund.  5,  n.  3,  Com.  D,  PL  E.  4,  C. 
20;  but,  if  the  justification  be  local,  the  deft  must  plead  it  in  the  county  or 
parish  where  the  matter  arose,  and  conclude  with  a  traverse  of  having  been 
guilty  elsewhere :  ib.  So«  when  the  time  is  not  material,  it  is  a  rule  that  the 
plea  should  follow  the  day  in  th6  declaration,  and,  if  it  be  material  to  vary 
from  it,  the  plea  should  conclude  with  a  traverse  :  1  Saund.  14  ;  Com.  D. 
PL  E.  4.  Where,  however,  there  is  no  ground  to  intend  the  contrary,  the 
plea  will  be  considered  as  conformable  to  the  count :  1  Lev.  184  ;  1  Chit. 
PL  509. 

The  plea  must  answer  all  that  it  assumes  in  the  introductory  part  to  an- 
swer, and  no  more  :  Com.  D.  PL  E,  1,  36  ;  1  Saund.  28,  n.  1,2,  3 ;  3 
B.  4*  -P*  174  ;  Steph.  PL  232.  Where  a  plea  begins  only  as  an  answer 
to  part,  and  is  in  truth  but  an  answer  to  part,  the  pit  cannot  demur,  but 
must  take  his  judgment  for  the  part  unanswered,  ashy  nildicit ;  and,  if  he 
demur,  or  plead  over,  the  whole  action  is  discontinued  :  ib.  ;  Willes,  480 ; 
1  H.  BL  645  ;  1  A  ^  P.  411 ;  2  East,  38.  So,  if  the  plea  profess  to  an- 
swer only  a  part,  but  afterwards  answers  more,  it  has  been  held,  that  the 
pit  should  not  demur,  but  should  take  his  judgment  for  the  part  not  men- 
tioned in  the  beginning  of  the  plea :  1  Str.  303  ;  1  Saund.  28,  n. ;  3 
iS/^A.  PL  233.  But,  if  a  plea  profess,  in  its  commencement,  to  answer 
more  than  it  afterwards  answers,  the  whole  plea  is  bad,  and  the  pit  may  de- 
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mur  :  1  Saund.  29,  n.  1^  2,  S,  296^  n.  1.  But,  in  this  case,  the  part  of  the 
declaration  which  is  professed  to  be,  but  is  not,  answered  by  the  plea,  must 
be  material  and  the  gist  of  the  action  ;  for,  where  any  thing  is  inserted  in 
the  declaration,  merely  as  matter  of  aggravation,  the  plea  need  flot  answer 
or  justify  that,  and  the  answering  the  matter  which  is  the  gist  of  the  action 
will  suffice :  1  Saund.  26.  n.  3  ;  S  T.  R.  297 ;  Com.  D.  PL  B.  1.  A 
general  charge  ought  to  be  answered  in  every  part,  but  it  is  said  to  be  suiB- 
cient  to  answer  a  collateral  issue  in  the  wdhls  of  the  pit  :  S  J3.  ^  P.  348  ; 
Cam.  D.  PL,  G.  15 ;  1  Chit.  PI.  455. 

Every  special  plea  of  justification  states  circumstances  which  either  excuse 
the  fact  complained  of,  or  show  it  to  be  lawful ;  it  must,  therefore,  admit  or 
confess  such  fact ;  otherwise  it  is  not  a  justification,  but  a  denial  of  the  fact, 
and  amounts  to  the  general  issue  :  3  T.  R,  298 ;  1  Saund.  2S,  n.  ;  Salk. 
367  ;  1  Ld.  Raym.  38  ;  3  Wils.  411. 

The  plea  must,  in  general,  be  single;  and,  if  it  contain  two  matters,  either 
of  which  would  bar  the  action  and  require  several  answers,  it  will,  in  ge- 
neral, be  subject  to  a  special  demurrer  for  duplicity.  But  the  deft  is  not 
precluded  from  introducing  several  matters  into  his  plea,  if  they  be  con- 
stituent parts  of  the  same  entire  defence,  and  from  one  connected  propo- 
sition, 2  fF.  Bl.  R.  1022,  1028,  1  Burr.  316,  318,  or  be  alleged  as  in- 
ducement to,  or  as  a  consequence  of,  another  fact:  Com.  D.  PL^  E.  2. 
And,  at  common  law,  the  defendant  may  plead  to  a  part  of  the  declaration 
one  cround  of  defence,  and  to  another  part  a  difierent  ground,  Bac.  M. 
PL  K,  1,  Co.  Lit.  304,  a.;  and  this,  in  inferior  courts  not  of  record,  is  the 
only  course  to  be  adopted  :  see  the  form,  1  Saund.  296.  llie  rule  that  a 
plea  must  be  single  also  precludes  the  deft  from  pleading  and*  demurring 
to  the  same  fact,  the  duplicity  in  which  case  would  draw  the  matter  to  a 
difierent  inquiry,  the  demurrer  to  be  tried  by  the  court,  and  the  fact  by  a 
jury.  Duplicity  must  be  objected  to  by  special  demurrer,  and  the  parti- 
cular duplicity  must  be  distinctly  pointed  out,  1  Saund.  337,  n.  3,  Doc. 
Plae.  147,  Bac.  M.  PL,  K.  1,  Com.  D.  PL,  E.  2,  I  B.  fy  P.  415-6 ; 
and,  if  the  pit  do  not  demur,  he  must  reply  to  both  material  parts  of  the 
plea:  1  VenL  272;  1  Chit  PL  457. 

•The  plea  must  be  also  be  certain:  Com.  D.  PL,  E.  5;  C.  41,  [*722] 
E.  totum.  The  certainty,  to  a  common  intent,  is  sufficient.  Com. 
D.  PL,  E.  7,  C.  17;  1  Saund.  49,  n.  1,  343,  n.  2.  There  are,  however, 
instances  in  which  a  ereater  certainty  is  more  necessary  than  others:  1 
Sannd.  276,  290;  ILd.  Raym.  450;  2  Saund.  180,  b.  297;  3  T.  R. 
763;  4  7!  R,  719.  In  a  declaration  on  a  deed,  whether  in  debt  or  cove- 
nant, it  is  sufficient  to  say  testatum  existit;  but,  in  pleas  and  avowries, 
the  deed  being  the  substance  of  the  answer,  the  operation  of  the  deed  or 
instrument  must  be  expressly  averred,  and  not  stated  by  way  of  recital  dr 
argument:  1  Saund.  274,  n.  1;  1  Ld.  Raym.  1539;  Com.  D.  PL  E.  3. 
The  misstatement  of  certainty  will  be  aided  by  verdict  or  general  demi^- 
rer:  ib.  In  some  cases,  the  law  allows  general  pleading  for  avoiding  pro- 
lixity and  tediousness:  Co.  Lit.  303,  *.;  Bac.  M.  PI.  L  3;  8  T.  R.  462; 
I  B.  ^  P.  640.  If  the  deft  be  bound  to  perform  all  the  covenants  of  an 
indenture,  if  they  be  all  in  the  affirmative,  he  may  plead  performance  there- 
of generally,  and  is  not  obliged  to  exhibit  to  the  court  a  performance  of 
^ch  of  them,  for  this  would  overload  the  proceedings,  when  only  one  of 
the  covenants  might  be  in  controversy  between  the  parties,  ib.;  but,  if  any 
be  in  the  negative,  the  deft,  must  plead  specially  to  each  of  them,  and  ge- 
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nerally  to  the  jiffirmaitive  covenants  :*  8  7!  27.  880.  It  is  not  essential  to 
have  the  same  certainty  in  pleading  a  matter  which  is  only  conveyance  or 
matter  of  inducement  as  for  matter  in  the  negative :  Com,  D.  PL  E.  10, 
11;  1  Saund.  3^6,  n.  2. 

The  plea  should  be  direct  and  positive,  and  not  argumentative  or  by  way 

•  of  rehearsal  ot  reasoning,  which  would  create  unnecdteary  prolixity;  Com» 

2>.  Pi  J  E.  3.     An  argumentative  plea  is  aided  after  verdict,  and  upon  a 

general  demurrer:  Com.  Z>.  jP/.^  B.  3;  2  Saund.  319,  n,  6;  1  Chit.  PL 

46i; 

The  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  and  theref9re 
fbust  consist  of  matter  of  fact,  the  existence  of  which  may  be  tried  by  a 
jary  on  an  issue,  or  its  sufficiency,  as  a  defence,  may  be  determined  by  the 
court  <ipon  demurrer;  or  of  mat^r  of  record,  which  is  triable  by  the  re- 
cord itself,  Co.  Lit,  303,  i.,  Com.  D.  PL,  E,  34,  9  Co,  24,  b.  85,  a.,  1 
Chit.  PL  462:  and  if  fact  be  improperly  complicated  with  matter  of  law, 
00  that  it  cannot  be  tri^d  by  the  court  or  jury,  the  plea  is  bad:  8  Co.  25. 
Where  the  condition  of  a  bond  is,  that  deft  will  show  a  sufficient  discharge 
of  an  annuity,  it  is  bad  if  the  plead  that  he  showed  a  sufficient  discharge, 
as  the  jury  cannot  try  whether  it  is  sufficient,  and  should  have  been  shown 
what  discharge  he  gave,  in  order  that  the  court  might  judge  of  its  sufficien- 
cy, ib.;  but  where  the  effect  of  the  words  represents  a  matter  triable,  it 
is  sufficient,  though  it  be  not  triable  according  to  the  precise  words:  4  Mod. 
849.  A  defect  in' this  respect  in  a  plea  may  be  aided  by  the  pit's  taking 
issue  upon  a  triable  point;  but,  if  he  should  take  issue  upon  an  immaterisa 
matter,  it  might  be  necessary  to  award  a  repleader:  1  Chit,  PL  468. 

If  an  entire  plea  be  bad  in  part,  it  is  insufficient  for  the  whole:  Com,  D. 
PI.  E.  36;  3  T,  R.  376;  3  B.  ^  P,  174;  1  Saund.  337,  n.  1.  In  as- 
sumpsit on  several  promises  in  different  counts,  if  the  deft  plead  the  Sta- 
tute of  Limitations  to  the  whole,  and  it  is  a  bad  plea  as  to  oixe  of  the 
counts,  it  will  also  be  insufficient  as  to  the  residue:  1  Lev,  48;  1  Saund, 
337,  b.  If  several  persons  join  in  one  plea,  if  it  be  bad  for  one,  it  is  also 
bad  for  tha  others:  3  T.  R.  311.  The  statement  of  several  debts  in  a  plea 
of  set-off  is  an  exception,  and,  if  one  of  such  debts  be  insufficient,  the  pit 
cannot  demur  generally:  2  fV.  BL  R.  910. 

Where  deft  alleged  more  than  is  requisite  to  introduce  new  matter, 
though  repugnant  and  contradictory  to  what  went  before,  in  any  point  not 
material,  it  will  not  vitiate  the  pleadings,  as  utile  per  inutile  nan  vitiatur; 
and  such  redundant  or  repugnant  part  may  be  rejected,  especially  after  a 
verdict:  Bac,  Ab.  PL,  L  4;  Com,  D.  PL,  E.  12;  Co,  Lit.  303,  *.;  2, 
Saund,  305-6,  n,  14;  ib.  291;  Hob,  208;  ante,  721.  It  seems, 
r*723]  however,  that  *a  too  precise  or  particular  statement  of  material 
•  matter  may  be  taken  advantage  of  upon  the  trial  of  a  traverse 

thereof,  but  in  general  not  by  demurrer,  as  the  objection  does  not  appear 
ij^on  the  record,  but  depends  upon  the  evidence,  except  where  it  is  repus- 
nant  or  contrary  to  matter  preceding,  Co.  Lit,  303,  b,;  and  though  sudi 
repugnancy  may  not,  in  some  cases,  be  aided  by  verdict,  Ba4:,  M,  Pleas, 
L  4,  yet,  if  it  appear  that  a  verdict  was  given  on  ahother  part  of  the  plea, 
the  mistadLC  will  be  cured:  ib. ;  1  Chit.  Pi.  466. 

.  Form  and  Parts  of  Pleas — Title  pf  CourtJ]  An  omission  as  to  the 
title  of  the  court  would  not  be  material. 
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Title  of  the  Term.']  Pleas  in  bar  may  be,  and  uteially  are,  entitled  of 
the  term  of  which  they  are  pleaded,  which  is  frequently  subsequent  to  that 
of  which  the  declaration  is  entitled,  Bac.  M.  PleaSy  E,  2,  2  Sound.  1, 
y.  2,  a.  b.  c.  d,;  and,  where  matter  of  defence  has  arisen  after  the  first  day 
of  the  term,  the  plea  should  be  eatitled  specially  of  a  subsequent  day :  1 
CM.  PL  '  ',  ^ 

•  The  names  of  the  parties  in  the  margin  do  npt  strictly  constitute  any  part 
of  the  plea;  7  Easty  383;  1  Chit.  PL  468:"*  As  to  how  to  describe  deft,  in 
the  commencement,  where  he  is  misnamed,  see  ante,  12.  After  the  ndtnes 
of  the  parties  in  the  margiii,  the  defts.  appearance  and  defence  are  to  be 
stated.  The  appearance  may,  in  general,  be  stated  to  have  been  either  ja- 
person  or  by  attorney:  ^Sayer,  217;  see  ante,  "  Coverture,**  ^^  Lunatic,^*. 
*' Infant,**  «  Corporation.**  The  plea  should  also  be  in  the  name  of  an 
attorney  of  the  proper  court,  Barnes^  259:  but,  though  the  appearance  has 
been  entered  in  the  name  of  an ^  agent  to  a  country  attorney,  the  plea  ma^ 
be  in  the  name  of  the  principal  attorney,  2  B.  fy  P,  111,  Barnes,  239;  it 
ought  not,  however,  where  there  are  several  attorn^s  in  partnership,  to  be 
in  the  name  of  the  firm,  but  only  in  the  name  of  one  of  them:  4  East,  195. 
In  debt  on  a  bond,  if  the  deft,  by  his  plea,  deny  the  validity  of  the.deed,  or 
if  an  heir  plead  rien  per  descent,  the  deft,  should  say  qrierari  non  debet, 
and  'Yiot  actio  non,  1  Saund.  290,  n.  3  Ld.  Raym.  217,  2  Salk.  516;  and, 
in  this  case,  the  plea  should  describe  the  deed  as  a  writing,  or  supposed 
writing  obligatory,  and  should  not  admit  that  it  is  a  deed :  1  Saund.  290, 
n.  3,  291,  n.  1;  Com.  D.  PL,  E.  27.  When  the  matter  oi  defence  arose 
before  the  commencement  of  the  fkiit,  actio  non,  fyc,  is  generally  the  pro- 
per commencement;  but  no  matter  of  defence,  arising  after  action  brought, 
can  properly  be  pleaded  generally,  but  ought  to  be  pleaded  in  bar  of  the 
further  maintenance  of  the  suit,  4  East,  502;  and,  if  the  matter  of  defence 
arise  after  issue  joined,  it  must  be  pleaded  puis  darrien  continuance^  ib.; 
and,  if  it  arise  after  trial,  an  audita  quaerela  is  the  only  remedy.  Where 
the  plea  is  only  to  a  part  of  the  declaration,  it  must  not  cover  the  whole 
declaration,  but  must  ascertain  the  part  to  which  it  is  applied,  or  the  pit. 
may  demur:  Com.  D.  PL,  E.  27;  1  Sid.  388;  Lut.  241;  3  B.  ^  P.  174; 
1  Chit.  PL  470. 

The  plea  must  have  a  proper  conclusion,  which  is  either  to  the  country, 
or  wth  a  verification,  and  the  latter  is  either  of  matter  of  fact,  or  of  matter 
of  record:  Com.  D.  PL,  E,  28,  S^c;  Co.  Lit.  303,  4.  But  an  avowry,  or 
cognizance  in  replevin,  need  not  have  any  conclusion:  1  Saund.  348,  7\.  7; 
1  Chit.  PI.  474.  When  there  is  a  complete  issue  between  the  parties,  viz. 
a  direct  affirmative  and  negative,  the  plea  should  conclude  to  the  country: 
1  Saund.  103,  n.  I,  Com.  D.  PL,  E.  32;  2  Saund.  337,  n.  1,  196.  And 
this  conclusion  seems  proper,  although  the  plea  necessarily  contains  a  for- 
mal traverse,  1  Saund.  ,103,  b..  Com.  D.  PL,  E.  33;  and  a  plea  in  bar  of 
rien- in  arrear  to  an  avowry  for  rent,  should  so  conclude,  1  Ld.  Raym^ 
641;  and  this  rule  obtains,  whether  the  affirmative  be  first  in  the  pleading. 
and  the  negative  subsequent,  or  vice  versa:  Carth.  88-9;  Com.  D.  PL, 
E.  32.  And,  where  a  plea  puts  in  matter  of  fact,  as  well  as 
♦matter  of  record,  it  should  conclude  to  the  country:  Com.  D.  r*724l 
PL,  E.  32.  And,  if  a  plea  co'nclude  with  a  special  negative  to 
the  affirmative  in  the  declaration,  it  should  conclude  to  the  country;  4  Esp. 
Sep.  255;  Com.  D.  PL,  E.  32.  But,  where  there  is  not  a  direct  negative* 
and  affirmative,  the  plea  need  not  so  conclude:  2  Lev.  5;  Com.  D.  PL,  E. 
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32.  Whenever  new  matter  is  introduced  on  either  side,  the  pleading  must 
conclude  with  a  verification  or  averment,  in  order  that  the  other  party  may 
have  an  opportunity  of  answering  it :  1  Saund.  103,  n.  1 ;  Com.  D.  P/., 
E.  33.  if  matter  of  record  be  pleaded  as  a  judgment  recovered,  for  the 
same  demand,  &c.,  the  plea  should  conclude  with  %.  prout  pattt  per  recor- 
dunij  and  a  verification  by  the  record,  and,  if  several  records  be  pleaded, 
they  should  be  respectively  verified,  Com.  D.  Pl.^E.  29;  but  if  matter  of 
fact,  as  well  as  matter  of  record,  be  put  in  issue,  the  trial  may  be  by  jury, 
and  the  plea  may  conclude  to  the  country :  Sayer,  208,  301  ;  Hob.  244 ; 
Chit.  PL  476.  The  usual  prayer  ought  to  correspond  with,  aqd  be  founded 
on,  the  premises  in  the  plea;  but  a  mistake  in  this  respect,  with  the  excep- 
tion of  pleas  in  abatement,  ante^  4,  will  not  vitiate,  and  the  court  will,  ex 
offictOf  give  Judgment  in  favour  of  the  deft,  according  to  the  substance  of 
the  plea,  without  reference  to  its  conclusion:  4  East,  502,  509;  2  B.  fy  P, 
420;  2  Saund.  210,  d.  In  pleading  matter  of  estoppel,  the  deft.,  in  the 
conclusion  of  his  plea,  should  rely  on  it:  Co.  Lit.  303,  b.;  Cam.  D.  PI, 
E.  31,  ^^  Estoppely^^  E.;  Dal.  ^%\  1  Saund.  325,  n.;  4  WilUSy  13.  Since 
the  statute  4  Jlnne,  c.  6,  s.  1,  a  wrong  or  defective  conclusion,  either  to  the 
country  or  with  a  verification,  &e.,  can  only  be  objected  to  as  a  ground  of 
special  demurrer:  2  Saund.  190,  n.  5;  Com.  D.  PL,  E.  29, 32^  33;  1  ChxL 
PL  477. 

Several  Pleas.]  By  the  4  ^dnne,  c.  16,  «.  4  and  5,  it  is  enacted, 
<<  that  a  defendant  or  tenant  in  any  action  or  suit,  or  a  pit  in  replevin,  in 
any  court  of  record,  may,  with  leave  of  the  court,  plead  as  many  pleas  as 
he  may  think  necessary,"  with  a  proviso,  that  nothing  in  the  act  shall  ex- 
tend to  any  writ,  bill,  action,  or  information  upon  any  penal  statute.  The 
liberty  to  plead  several  pleas  is  confined  to  courts  of  record;  and,  therefore, 
if,  in  the  other  courts  of  record,  as  the  county  court,  the  deft,  plead  two  or 
more  pleas,~the  pit  may  demur  for  duplicity:  1  Chit.  PL  478.  And,  ia 
courts  of  record,  the  deft  cannot  plead  non  assumpsit,  4  T.  R.  194,  or  non 
est  factum,  5  T.  R.  95,  to  the  whole  declaration  and  a  tender  as  to  part; 
for  one  of  these  pleas  goes  to  deny  that  the  pit  ever  had  any  cause  of  action, 
and  the  other  partially  admits  it;  and,  in  the  common  pleas,  the  deft,  can- 
not plead  non  assumpsit,  and  the  Stock-jobbing  Act,  \B.  fy  P.  222,  1 M. 
fy  P.  146,  or  not  assumpsit,  and  alien  enemy:  ib.  n.  (a);  2  B.  fy  P.  72. 
The  kins  is  not  bound  by  this  statute ;  and  where  he  is  pit,  the  deft,  can- 
no|  plead  double,  without  leave  of  the  attorney-general;  JVilks,  533;  For- 
rest's  Rep.  57.  But,  with  these  exceptions,  the  deft,  may,  in  different 
pleas,  plead  as  many  different  grounds  of  defence  as  may  be  thought  neces- 
sary, though  they  may  appear  to  be  contradictory  or  inconsistent :  Com.  D. 
PL,  E.  2;  1  Chit.  PL  479.  One  plea  cannot  be  taken  advantage  of  to 
help  or  vitiate  another,  as  every  plea  must  stand  or  fall  by  itself,  unless 
expressly  referred  to  by  an  appropriate  allegation  :  fVilles,  380 ;  1  Chit. 
PL  480. 

Pleas  by  several  Defendants.]    Several  defts.  may  join  in  the  same 

Slea  or  they  may  sever,  and  one  deft,  may  plead  in  abatement,  anodier  in 
ar,  and  the  other  may  demur,  except  in  an  action  against  husband  and 
,  wife,  when  the  husband  must  join  in  the  plea  with  his  wife  :   Com.  D. 
Pleader,  2.     Joint-tenants  and  co-parceners  must  join  in  an  avowry,  and  a 
cognizance  as  a  bailiff,  should  be  for  the  entire  rent,  Bac.  M.  Joint- 
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Tenanty  Ky  5  T,  S.  246 ;  but  tenants  in  common  fd^iA  ae^er,  and 
the  avowry  of  each  must  be  de  una  mtdietatt  of  the  whole  rent, 
*and  not  of  a  certain  sum,  which  amounts  to  a  moiety:  1  Chit.   r^725l 
PL  481 ;  post  "  Replevin:^  ^  ^ 

Personal  defences,  as  coverture,  infancy,  &c«,  should  be  pleaded  sepa- 
rately and  one  of  several  defendants  may  justify  by  command  of  another 
defendant,  who  pleads  not  guilty,  or  suffers  judgment  by  default,  for  his  act 
shall  "hot  takeaway  the  ground  of  defence  from  his  servant:  2  Mod.  67. 

Where  two  defts.  join  in  a  plea,  which  is  sufiBcient  for  one,  bat  not  for 
the  other,  the  plea  is  bad  as  to  both,  as  it  cannot  be  severed  and  said  that 
one  is  guilty  and  the  other  not,  when  they  all  put  themselves  on  the  same 
terms  :  1  Sautid.  28,  n.  2.  If  the  defts.  join  in  the  plea,  and  it  is  in  the 
singular  number,  it  will  be  bad  on  demurrer :  Lutw.  1531 ;  Com.  D.  PL 
E.  35.  In  the  same  manner  that  a  defective  declaration  may  be  aided  at 
common  law  by  the  plea,  or  after  verdict,  so  a  defective  plea  may  be  aided 
in  many  cases  by  the  replication  or  verdict;  and  the  Statute  of  Jeofails,  and 
that  for  the  amendment  of  the  law,  also  aid  many  mistakes  after  verdict  or 
judgment:  Com.  D.  PL  E.37y  38, 39;  Vin.  Jib.  tit.  Replication;  A  Jinne^ 
c  16;  1  Sound.  228,  a.  n.  1. 


Precedents. 
COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEAS. 

OOHMKNCEMXNT  OF  A  fflMT  FUA,   WHUT  SPKCUL. 

In  the  K.  Bn  or  C.  P.,  or  Ezcq.  Trinity  Term,  9  Geo.  3. 

{l^rm  wkiehpUa  pleaded;  v^en  nai,  ieeanUf  723.) 

J.  L.  i     And  the  eaid  {when  improper^  ante^  12)  deft,  by  E.  F.,  hie  attorney,  oomee  and  defend* 
ata.   >  the  wron^  {or^  in  treepaee  or  ejeetmentf  aay,  **  force**)  and  injury,  when,  Jbe.,  and  aay* 

T.  A« )  that  the  aaid  pit  ou^ht  not  to  ha?e  or  maintain  his  a&maid  action  thereof  agidnai  him, 

becaoae  he  aaya,  that,  Slc    {Here  itaU  the  matter  of  defence.) 


TBI  LOB  WmOLS  THE  nCRNCI  AaoSB  AFRft  TBI  OOMHBNCHIBIT  OV  TBI  AfflWII. 

In  the  K.  B,  or  C.  p.,  or  Excq. 

Wedneaday  next,  after  three  weeka  of  the  Holy  TVinity, 
in  Trinity  Term,  9  Geo.4  (aoiiM  day  aftor  matter  ^ 
d^ence  aroee.)  .> 

R.  D.  i     And  the  aaid  deft,  by  EL  F.,  hia  attorney,  eomea  and  defendi  the  wronj^  (or,  in  treopato 
ati.   V  er  ejectment^  $ay^  **  force**)  and  iniory,  when,  dec,  and  aaya  that  the  aaid  pit  oufht  not 
J.  F.  3  fhrther  to  haye  or  maintain  hia  a&reaaid  action  thereof  againat  him,  becaiiae  be  aaya 
that,  &e. 

OOKMBNOXMBfT  (MT  A  BICOIfD  BPSCXAL  PLIA. 

And,  for  afbrther  plea  in  thia  behalf,  the  aaid  deft.,  by  leare  of  the  ooart  here,  fi>r  thia  porpoaa 
first  haud  and  obtained,  according  to  the  fbrm  of  the  statute  in  aach  caae  made  and  provided,  laya 
that  the  said  pit  oaght  not  to  have  or  maintain  hia  a&resaid  action  thereof  againat  him,  becanaa 
he  nys  that,  dec 

TBI  USB  TO  A  pAancDLAa  oonm',  oe  PAancuLiJi  TRXSPAaan. 

And,  for  a  further  plea  in  thia  behalf,  aa  to  the  aaid  firat  count  of  the  aaid  declantion  (ar,  ^ 
a»  caaswaBr, «"  aa  to  the  aaid  aopposed  breach  of  covenant  firat  above  aasigned***  or  if  in  treepaoo , 
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<*M  to  the  bTMkinff  and  entBrin;,**  4be^  emwMriatfi^  tA<  jwrfteiilcr  fftjwtwt  mmiiKmmI  lii 
iA«  decZsrotiofi,  ontf  ifOended  to  bejtuti/U4,)  the  ttid  deft^  by  leaye  of  the  ooart  here,  ibr  this  pur- 
poee  fint  htd  and  obtained,  aocording  to  the  form  of  the  itatute  in  such  caee  made  and  provided^ 
■ays  that  the  aaid  ph.  ou^rht  not  to  luiye  or  maintain  his  afiveaaid  aclion  therecrf*  agauat  hioik* 
becauie  he  aaji,  that,  d&c 


#        

OONOUJUOlf  TO  IBS  OOUMT&T* 

And  of  fhia  he^  the  laid  deft,  pats  himself  upon  the  coantry,  dec 


COMGLDSION  WrTH  A  VXRIFICATION. 


And  thk  he,  the  sud  deft,  is  ready  to  verify ;  wheraibre  he  prays  jodgment  if  the  nid  pit  0^ 
to  have  or  ft^^^p*^"  his  aforesaid  action  thereof  against  him,  dec 


omcLDSioN  wrm  a  verification  bt  thi  aaooao. 


And  this  he,  the  said  deft,  is  ready  to  verify  by  the  said  record;  wherefore  he  prays  jadgmeni  isf 
the  said  pit  ought  to  have  or  maintain  his  an>resaid  action  thereof  against  him,  iui. 


*PLENE  ADMINISTRAVIT,  aniSj  507,  511,  512,— PO- 
(-♦7261  L^Y  OF  INSURANCE,  ante,  ^^  Insurance.''— FOLLr- 
*■  -■  BOOK,  post;  ^^  Public  Documents.''— POSSESSION ^  post, 

«  Trespass."— POSTEA, post,  «  yerdict"— POST,  ante,  297,  715. 


POWERS. 


Where  t  party  pleads  an  act  done  pursuant  to  a  power,  it  must  be  shown 
that  the  power  was  strictly  pursued  in  all  its  circumstances.  And,  if  it  be 
stated  to  have  been  executed  in  the  presence  of  three  credible  witnesses,  it 
must  be  shown  who  were  the  witnesses  by  name:  Com.  D.  Poiary  F. 
Jirch.;  P.  4*  E.  140.  All  the  formalities  and  circumstances  prescribed  by 
a  power  must  be  strictly  followed,  however  unessential  and  otherwise  un- 
important they  may  be,  as  they  cannot  be  satisfied  but  by  a  strict  and  liberal 
performance.  If  a  particular  number  of  attesting  witnesses  be  required,  or 
if  they  are  to  attest  in  a  particular  form,  there  must  be  that  number  to  attest, 
and  they  must  pursue  that  particular  form,  and  they  must  attest  every  thing 
requisite  for  the  execution  of  the  power:  1  Ph.  Ev.  450;  Hawkins  v. 
Kemp,  3  East,  440.  It  has  been  held,  that  a  certificate  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  only  two  seals,  was  not  pro- 
perly executed  under  the  8  &  9  W.  Sy  c.  30,  which  requires  them  to  be  un- 
der the  hands  and  seals  of  the  churchwardens  and  overseers,  or  the  major 
part  of  them:  R.  v.  •Snstret/j  I  Phil.  Ev.  453.  And  thus,  where  a  power 
was  to  be  executed  ^'by  any  deed  or  writing  under  the  hands  and  seals  of 
the  parties,  to  be  by  them  duly  executed  in  the  presence  of,  and  attested  by- 
two  or  more  witnesses,  and  the  attestation  was  only  of  the  sealing  and  deli- 
very, it  was  held,  that  the  attestation  was  insufficient:  Wright  v.  Wake^ 
fieldy  4  Taunt.  214.  However,  by  54  O.  3,  c.  168,  this  is  remedied. 
And  it  has  been  held,  that  a  power  to  be  executed  by  an  appointment,  in  the 
nature  of  a  will,  to  be  signed  and  published  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  was  not  sufficiently  executed  by  an  at- 
testation which  noticed  the  signing  only,  and  not  the  publication:  Moodie 
V.  Reed  fyor.,1  Taunt.  355.  Thus,  where  the  power  was  to  be  execi^ted 
by  any  deed  or  writing  under  the  hands  and  ieals  of  the  parties,  lo  be  bjr 
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them  duly  executed  in  th^  presence  of,  and  attested  by  two  or  more  wit- 
neeoefli  it  was  held,  that,  as  the  attestation  stated  only  a  sealing  and  delive- 
ry, the  power  was  not  duly  executed:  Dot  v.  Peachy  2  ml  if  M,  576. 
And  such  a  defect  in  the  attestation  cannot  be  remedied  by  a  new  attesta- 
tion, indorsed  on  the  instrument  after  the  death  of  one  of  the  parties:  ib. 
Nor  in  such  case,  where  the  attestation  is  defective,  can  the  defedt  be  sup- 
plied by  evidence.  And,  where  there  was  a  submission  to  arbitration,  <<so 
that  the  award  be  delivered  under  their  hands  and  seals,''  it  was  made  a 
question,  whether  an  award  sealed,  but  not  signed,  was  a  good  award,  the 
point  reserved  being,  whether  the  sealing,  which  was  virtually  a  signing, 
was  sufficient,  or  whether  the  words  of  the  submission  should  be  intended, 
in  common  parlance,  an  actual  writing  of  their  bands.  It  was  decided  by 
the  court,  that  a  virtual  signing  would  not  do,  but  that  there  ought  to  be  an 
actual  signing  under  their  hands:  Thaire  v.  TTiatVe,  1  Palni.  10^;  1  PhtU. 
JSv.  454. 


•PRAECIPE.  r*727l 

rtLMom  poa  a  ctboul  original  in  AMvimiT,  oAn,  &.C. 

BliddleMx  {oemu  in  actum)  to  wiL  If  J.  N.  make  yoa  lecure,  ^fcc,  then  pat  by  g^^  and  nft 
pledges,  J.  S^  late  of  the  parish  of  C,  in  the  county  of  D.,  maltster  (wniets  in  coses  of  mitlawnft 
ike  rnddUion  of  place  and  atode  eeemc  now  inunaterialf)  that  he  be  before  ns  in  eight  days  of  Saint 
Hilary  {a  general  reium^day^  wheresoeyer  we  shall  then  be  in  Enjrland  (tn  C.  P^  **befbre  our 
justices  orthe  bench  at  Westminster,**  and  not  ^  wheresoever  we,**  £c.,)  to  show  for  that  whereas, 
dbc^  (setttitf^sttt  prsdsejy,  aeina  deelaratio)ii,  ttm€,  jAace^  and  oAer  eircumdanceey  which  conetttutt 
the  owsc  ef  action;  and,  after  ttaiin^  ail  the  eounte  and  the  ifreach,  conclude  oefMowe:)  To  the 
damage  of  the  said  J.  N.,  of  jS— ,  as  it  is  said,  &c. 

OICLAKATION  TBDIBON.     •TlIZ  LIXI  WIODLB  ONX  OF  TBI  DDTi.  HAS  BBBN  OUTUkWED. 

In  the  K.  R  or  C.  P.  Trinity  Term,  7  Geo.  4L 

Middlesex,  to  wit    J.  S.  was  attached  to  answer  J.  N.  of  a  plea  of  trespass  on  the  case  upon 

promises;  and  thereupon  the  said  J.  N^  by ,  his  attorney,  complains,  for  that  whereas 

the  said  deft,  (otating  cauee  of  actUm^  and,  where  there  it  another  deft^  who  ha$  been  outlawed, 
"and  one  6.  II,  which  said  6.  H^  by  due  course  of  law,  has  been  ouUawed  [or,  if  a  woman,  soy, 
*  waived,*]  at  the  suit  of  the  said  pit  m  this  plea  and  suit,  and  still  remains  so  outlawed,  on,  &c.  at, 
ibc^  were  indebted,'*  ^c  After  otoHng  the  promieee  and  breach,  conclude  ae  in  this  form,  mcrdy 
9tating,  ^'that  the  said  deft  and  the  sud  6.  H.  whoUy  revised,  and  the  «md  deft,  still  reftiMs. 
ConAde  ao  foUowo:)  Wherefore  the  said  pit  saith  that  he  is  injured,  and  hath  sustained 
damage  to  the  amount  of  £^;  and  therefore  he  brings  his  suit,  dtc    N.  B*  No  pledges  are  to 

See  ftnn  of  predpe  and  capias  in  oorenant,  Mits,  394;  and  prneipe  aod  eapias  In  debt, ««!«,  407. 


PRESCRIPTION. 
w*n/e,  370;  post,  7«8-9j  post,  "  JVajf: 


PRESUMPTIVE  EVIDENCE. 

PlBsuMPTiovs  in  evidence  are  of  two  kinds:  Ist,  of  Fact;  and^  iMy, 
of  Law. 
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1st  Presumptioni  of  Fact.]  The  existence  of  one  fact  may  be  deduced 
from  the  known  or  assumed  existence  of  another,  with  more  or  less  cer- 
tainty, in  proportion  as  the  experience  of  mankind  has  ascertained  that  these 
facts  are  uniformly  or  commonly  connected  with  each  other.  Such  pre- 
sumption depends  more  upon  the  laws  of  nature  than  of  society,  and  are, 
perhaps,  better  termed  circumstantial  evidence  ;  yet  in  some  instances  a 
degree  of  technical  force  is  given  to  such  deductions,  beyond  their  natural 
operation;  see  Stark.  Ev.  1245.  Althoufi^h  it  is  the  peculiar  province  of 
the  jury  to  deal  with  inferences  of  this  class,  yet  in  some  instances,  where 
the  facts  are  necessarily  connected  according  to  the  order  of  nature,  the 
courts  themselves  will  draw  tiie  conclusion:  as,  on  a  question  of  bastardy, 
where  the  child  has  been  born  Within  a  few  weeks  after  the  access  of  the  hus- 
band, basfard^  will  be  inferred,  without  the  aid  of  a  jury:  R,  v.  Luffe^  8 
Mk&ff  193. 

r^728]  .^  *2rf/y.  Presumptions  q/'Law.]  Those  deductions  from  the 
^istence  of  a  fact,  jto  which  any  technical  or  legal  effect  is  at- 
tached, beyond  their  natural  operation,  are  termed  presumptions  of  law. 
These  are  either  conclusive,  and  may  be  made  by  the  court,  or  inconclu- 
flive,  and  can  only  be  found  by  a  jury.  Thiis,  that  a  bond,  or  other  speci- 
alty was  made  upon  a  good  consideration,  is  a  presumption  to  be  made  by 
the  court,  and  cannot  be  rebutted  by  evidence,  Lawe  v.  Peers^  4  Burr, 
2225;  but  that  a  bond,  after  twenty  years,  without  payment  of  interest,  has 
been  satisfied,  or  that  a  bill  of  exchange  was  accepted  upon  eood  considera- 
tion, are  presumptions  that  may  be  rebutted  by  evidence,  and  must  be  found 
by  the  jury:  see  Stark.  1240.  The  former,  therefore,  are  rather  axioms  of 
law  than  rules  of  evidence:  the  latter,  or  inconclusive  presumptions,  may  be 
classed  under  the  heads  of — 1,  Presumption  from  lapse  of  time;  2,  Pre- 
sumption from  possession;  3,  Presumption  of  the  continuance  of  relations; 
4,  Presumption  of  innocence. 

Presumption  from  Lapse  of  Time.]  A  deed  thirty  years  old  is  pre- 
sumed to  have  been  duly  executed,  if  found  in  proper  custody :  B.  N.  P. 
255.  In  case  of  an  ancient  recovery,  accompanied  by  possession,  it  shall 
be  presumed  t|nt  the  tenant  to  the  prsecipe  was  seized  of  the  freehold : 
Grilb.  Ev.  27.  An  endowment  of  a  vicarage  may  be  presumed  from  the 
long  and  continued  possession  of  tithes  and  profits :  12  Rep.  4 ;  and  see 
WolUy  V.  Broumhillj  JMPClel.  332.  Grants  or  acts  of  Parliament  are  pre- 
sumed in  many  cases,  after  long-continued  and  adverse  possession.  Thus, 
a  grant  has  been  presumed,  where  lights  had  been  adversely  enjoyed  up- 
wards of  twenty  years:  Leuns  v.  Price,  2  Saund.  175,  (n).  Where  a 
right  of  way  had  been  adversely  enjoyed  above  twenty  years,  though  such 
grant  must  have  been  made  within  twenty-six  years,  all  former  ways  having 
been  at  that  period  extinguished  by  an  inclosure-act :  Campbell  y.  Wilson^ 
3  Eastf  294.  So,  where  a  way  had  been  used  for  thirty  years,  though 
there  had  been  an  absolute  extinguishment  of  the  right  a  few  years  before 
by  unity  of  possession,  Keymer  v.  Summers,  cited  3  T.  R.  157  ;  but  the 
exercise  of  the  right  of  way  must  have  been  with  acquiescence  of  the  tenant 
in  fee,  for  the  tenant  for  life  or  years  could  grant  nothing  beyond  the  con- 
tinuance of  his  particular  estate,  Daniel  v.  fsforth,  11  East,  372,  Barker 
V.  Richardson,  4  B.  fy  ^.  579 ;  yet,  if  the  easement  existed  before  the 
commencement  of  the  particular  estate,  the  presumption  of  a  grant  will  not 
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be  so  defeato^i  Cross  v.  Lewisy  2  B.  4*«  C.  686.  Where  deft  pleaded 
m  fight  of  way  granted  bj  a  lost  deed,  and  the  pit.  traversed  the  grant,  and 
the  Jndge  directed  that,  if  the  jury  thought  the  rieht  had  been  exercised 
for  more  than  twenty  years,  by  virtue  of  such  deed,  they  should  find  for 
the  deft.,  but,  if  they  thou|;ht  there  had  been  no  way  granted  by  deed,  they 
should  find  for  the  pit,  this  direction  was  held  right :  Lievelt  v.  fVilsan, 
S  Bing.  115.  Grants  from  the  crown  may,  after  great  length  of  posses- 
sion, as  a  hundred  years,  be  presumed,  not  only  between  private  parties, 
but  even  against  the  crown  itself,  if  capable  of  making  the  grant :  S.  v. 
Srowrif  cited  Catvp.  110  ;  Maj/oro/K.  v.  Hamerj  Camp.  102.  Where 
a  public  footway  over  crown  land  was  extinguished  by  an  inclosure-act,  but 
the  public  continued  twenty  years  after  to  use  the  way,  such  use  is  not  evi- 
dence of  a  dedication  of  the  way  to  the  public,  unless  the  crown's  consent 
appear :  Harper  v.  CharlesuH>rihf  6  D.  fy  S.  572 ;  4B.^C.  i?74.  The 
enfranchisement  of  a  copyhold  has  been  presumed,  even  against  t^e  erown^ 
where  a  parliamentary  survey,  in  1649,  charged  it  with  sixpeoce  as -^-'free- 
hold rent,"  and  receipts  had  been  since  given  for  it  under  thatname  by  the ' 
ste^nrard  of  the  manor,  and  no  other  rent  had  been  paid  :  JRowe  v.  Ireland, 
11  Easiy  280.  A  possession  of  crown  land,  commencing  by  encroachment 
fifty-five  years  ago,  is  sufficient  for  a  jury  to  presume  a  grant  from  the 
crown,  and  will  support  a  demise  in  ejectment  from  the  son  and  heir  of 
such  a  possessor  against  a  deft,  whose  possession  began  two  years 
after  the  father's  death,  and  has  ^continued  seventeen  years.  r*729l 
But  if  the  crown  was  not  capable  of  making  such  a  grant,  no 
such  presumption  can  be  made  :  and  even  had  the  encroachment  begun 
fifty  years  ago,  the  deft  should  have  a  verdict ;  for  the  stat.  9  Geo.  3,  e. 
16,  does  not  give  the  first  possession  or  title,  except  by  barring  the  remedy 
of  the  crown,  after  sixty  years  adverse  and  continued  possession :  and 
here  the  jury  may  presume  that  the  possessions  of  both  pit.  and  deft,  were 
legally  holden  by  the  license  of  the  crown:  Goodtitle  y.  Baldwin^  11 
East  J  4Sd.  Twenty  years'  exclusive  possession  of  a  stream  of  water  in 
any  particular  manner,  alone  affords  presumption  of  right  by  a  grant  or  act 
of  Parliament ;  but  less  than  twenty  years  may  or  may  not  afford  such  pre- 
sumption, accordingly  as  it  is  followed  with  circumstances  to  support  or 
rebut  the  risht ;  Bealey  v.  ShatOj  6  Easty  215.  Where  the  owners  of  a 
fishery  had  landed  their  nets  in  another's  ground  for  above  twenty  years, 
and  occasionally  repaired  the  landing-places,  it  should  be  left  to  the  jury  to 
presume  a  grant :  Oray  v.  Bond,  2  B:  4*  B.  667.  So,  likewise,  to  pre- 
sume a  license,  where  an  enclosure  from  a  waste,  made  twelve  or  fourteen 
years  ago,  had  been  from  time  to  time  seen  by  the  steward  without  objec- 
tion :  fhey,  Wilson^  11  East^  56.  But  though  the  uninterrupted  posses- 
sion of  a  pew  in  a  chancel,  for  thirty  years,  is  presumptive  evidence  of  a 
right  by  prescription,  such  presumption  is  rebutted  by  proof  that  the  pew 
had  no  existence  shortly  before  the  thirty  years,  Griffiths  v.  Mathews^  5 
7!  R.  296  ;  and  where  the  origin  of  the  possession  is  accounted  for  with- 
out the  aid  of  a  grant  or  conveyance,  and  is  consistent  with  the  fact  of 
there  having  been  none,  it  is  a  question  for  the  jury  whether,  in  fact,  any 
was  ever  executed  :  Doe  v.  Reed,  5  B.  fy  ^.  232.  If  the  owner  of  the 
soil  throws  open  a  passage,  and  neither  marks,  by  any  visible  distinction, 
that  he  means  to  preserve  all  his  rights  over  it,  nor  excludes  persons  from 
passing  over  it  by  positive  prohibition,  he  shall  be  presumed  to  have  dedi- 
cated it  to  the  public :  R.  v.  Lhydy  1  Camp.  2^2 ;  Roberts  v.  Kerr^  I 
4 


S4ft  PRSSUMFTIVE  EVIDENCE 

» 
t^fifihp,  268,  (n.)  It  has  been  held,  that  six  years'  use  is  sufficient  to  found 
the  presumption  of  dedicatioa  :  Trustees  of  JRugby  Charity  v.  Merry^ 
weatheTy  11  East,  376.  I|  thb  land  is  in  possession  of  a  tenant,  his  dedi* 
cation  cannot  bind  the  owner  of  the  fee,  iVood  y.  Vtal^  5  B.  fy  Jl.  454  ; 
but,  after  a  long  time,  and  frequent  change  of  tenants,  the  landlord  will  be 
presumed  to  have  had  notice,  and  to  have  concurred  :  S.  v.  JBarr.  4  Camp, 
16.  Where  a  street,  dedicated  to  the  public,  was  terminated  by  the  deft's 
fence,  and  thereby  separated  from  bis  close,  deft,  was  notjustified  in  pul- 
ling down  his  fence,  and  entering  the  street  at  that  end :  Woody er  v.  Had- 
doHf  fi  ^aunt.  125.  Twenty  years  will  afford  presumption  that  a  bill  or 
note  has  been  satisfied,  thoush  the  Stat  of  Limitations  be  not  pleaded  : 
Dujfi^ld^y.  Greedy  5  Esp.  Sep,  52.  Payment  of  a  bond  is  presumed  after 
twenty  years  without  demand,  Oswald  v.  Leigh^  1  J,  K.  270 ;  and  evea 
within  less  time,  if  other  circumstances,  as  a  settlement  of  accounts,  fortify 
the  presumption:  ib.:  Calset  v.  JBiuidy  1  Camp.  27.  Such  presumption, 
however,  may  be  rebutted  by  proof  of  an  admission,  or  payment  of  interest 
or  that  deft,  has  resided  abroad  the  whole  time,  Newman  v.  Neumtarif  1 
Stark.  101,  or  by  indorsements  on  tlie  bond  within  the  twenty  years  : 
Searle  v.  Ld.  Barringtony  2  Str.  826 ;  Rose  v.  Bryanty  2  Camp.  322  : 
land  see  2  Ph.  Ev.  137  ;  1  Stark.  310.  But  pro<rf  of  deft-'s  poverty  will 
not  rebut  the  presumption:  Willaumey.  (ieorgesy  1  Camp.  217.  See 
further,  arUey  718. 

Presumption  from  Possession.}  Possession  of  land,  or  the  receiving 
of  its  rents,  is  presumptive  evidence  of  seisin  in  fee,  and  possession  of  chat- 
tels, property.  But  a  recovery  in  trover  for  lead  dug  out  of  a  mine,  affords 
no  evidence  of  pit's  possession  of  the  miiie  :  B.  N.  P.  33.  In  trover  for 
copper  ore  raised  under  and  in  the  pit's  land,  it  was  held,  that  the  pre* 
sumption  that  the  rixht  to  the  minerals  accompanied  the  fee  simple  of  the 
land,  might  be  rebutted,  by  the  absence  of  the  enjoyment  of  the 
r^TSOl  niinerals  by  *the  pit,  and  the  use  by  others  not  owners  of  the  soil : 
Bou^e  V.  Orenfely  I  B.  ^  M.  396.  *  The  presumption  is,  that  a 
strip  of  land  between  the  highway  and  the  adjoining  inclosure  is,  as  well  as 
the  soil  of  the  highway,  ad  medium  filumy  the  property  of  the  owner  of 
the  inclosure  ;  but,  if  the  strip  communicate  with  open  commons,  or  other 
larger  portions  of  land,  this  presumption  is  either  destroyed  or  considek^ably 
narrowed :  Orose  v.  West.  7  Taunt.  39.  The  presumption  is,  that  he 
.who  has  a  separate  fishery  is  the  owner  of  the  soil :  Cooper  v.  -CHbbs,  3 
Camp.  363. 

Presumption  qf  Continuance.}  When  the  existence  of  a  particular  re- 
lation has  been  once  proved,  its  continuance  b  presumed,  till  either  the  con- 
trary be  proved,  or  a  contrary  presumption  arises  from  the  very  nature  of 
the  subject :  Stark.  Ev.  1252.  A  person  once  proved  to  have  existed,  is 
presumed  to  be  still  existing,  to  a  certain  time,  2  Rol.  Rep.  461  ;  but,  after 
seven  years,  the  presumption  ceases.  This  period  seems  to  have  been 
mdbpted  from  the  statutes  19  E.  2,  e.  6,  and  6  •tfnne,  c.  18,  relating  to  les- 
sees fi)r  life,  ante  ;  seeiSoe  v.  Jesson,  6  East,  84  ;  Doe  v.  Deaken,  4  B. 
^  Ji.  433  ;  see,  also,  Doe  v.  Griffiny  16  Easty  293  ;  and  Wdtsonv.  IRngf 
L  Stark*  121.  So^  where  two  or  more  have  been  proved  to  be  partners^  it 
is  presumed  that  the  partnership  afterwards  subsists,  unless  the  contrary  be 
shewn  :  Stark.  Ev.  1078,  1252.    Upon  an  indictment  for  a  libel  against 
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Ld.  St  Yincenty  as  first  lord  of  the  admirslty,  proof  of  his  appointment  by 
patent,  previous  to  the  publication,  was  held  evidence  that  he  was  so  at  the 
time  of  publishing,  and  it  lay  upon  the  deft,  to 'prove  the  appointment  de- 
termined :  S.  V.  Buddy  5  Esp.  Sep.  230  ;  S.  v.  Tanner,  1  Esp.  Rep.  304. 
Proof  that  a  person  sailed  in  a  ship  for  the  West  Indies  two  or  three  year» 
aeo,  and  that  the  ship  has  not  since  been  heard  of,  is  presumptive  evidence 
of  Uiat  person's  death  ;  but  the  time  of  the  death  must  depend  upon  the 
circumstances  of  the  case :  Watson  v.  King,  1  Stark.  121. 

Presvmption  of  Innocence.  ]  The  law  always  presumes  in  favour  of  inp^  : 
cence,  and  that  a  man's  character  is  good  until  the  contrary  be  prclved : 
Stark  Ev.  1248.     Where  a  woman  married  again  within  twelve  months 
after  her  husband  had  left  the  country,  the  presumption  of  innocence  was 
held  to  preponderate  over  the  usual  presumption  in  favour  of  life  :  H.  v. 
Tunning,  2B.fyJ2.  386  ;  and  see  Williams  v.  The  E.  I.  Comp.  3  East^ 
192.     So,  the  performance  of  every  act,  the  omission  of  which  would  be 
criminal,  will  be  presumed :  ib.  ;  and  see  R.  v.  Inhabitants  of  Hasting' 
fieldf  2  M.  fy  S.  558.     As,  that  the  charterers  of  a  ship  gave  notice  to  the  • 
captain  of  having  put  combustibles  on  board  :  3  East,  192.     That  the  pit, 
in  an  action  to  try  his  right  to  a  donation,  had  subscribed  the  articles  of  the 
church  :  Powell  v.  Milium,  3  Wils.  355  ;  2  W.  Bl.  R.  851.    That  pit, 
in  a  suit  for  tithes,  had  read  the  39  articles,  agreeably  to  the  statute  :  Monke 
V.  Butler,  1  Rol.  Rep.  89  ;  see  other  instances,  R.  v.  Hawkins,  10  East, 
211  ;  Clayton's  Rep.fol  48,1636  ;  Comb.  202  ;  B.  N.  P.  298  ;  Comb. 
57.      But,  where  a  criminal  act  has  once  been  proved,   the  law  infers 
malice,  and  the  deft  must  rebut  this  presumption  :  thus,  every  homicide  is 
presumed  to  be  murder,  till  the  death  be  justified  or  excused  :  Post.  256. 
And,  if  a  man  hold  a  market  near  the  legal  market  of  another,  and  on  the 
same  day,  the  former  will  be  intended  to  be  a  nuisance :  2  Saund.  175. 
Under  this  head,  also,  may  be  classed  the  cases  upon  the  presumption  omnia 
rite  acta.     Thus,  it  will  be  presumed,  that  a  man  who  has  acted  in  a  pub- 
lic office  was  duly  appointed  :  R.  v.  Verelat,  3  Camp.  432.     After  proof 
of  title,  all  collateral  matters  will  be  presumed  in  favour  of  right,  as  attorn- 
ment upon  a  feo£fment :  6  Co.  38  ;  Vro.  El.  401  ;  Stark.  Ev.  \2S0.     So, 
also,  that  a  recovery  suffered  by  one  who  had  that  power,  was  done  with 
all  leg^l  requisites :  2  Saund.  42.     That  the  records  of  a  court 
of  justice  were  correctly  made  :  Recui  v.  *  Jackson,  1  East,  355.  r*78  iT 
That,  when  an  order  of  bastardy  purports  to  be  made  on  the  evi- 
dence of  the  mother,  a  married  woman,  and  other  evidence,  such  other  vnB 
legal  evidence  :  R.  v.  Dedall,  Jind.  8.    Upon  the  same  principle  it  is  that 
facts,  without  proof  of  which  the  verdict  could  not  have  been  found,  will 
be  presumed  after  verdict,  though  not  alleged.  Spiers  v.  Parker,  1  T.  R. 
141 ;  but  the  presumption,  om,nia  rita  esse  acta,  will  require  positive  proof 
to  support  it,  if  any  counter^presumption  arise.     Thus,  in  an  indictment 
against  a  parish  for  not  repairing  a  highway,  where  it  was  given  in  evidence 
that  commissioners  under  an  inclosure  act  had  awarded,  sixteen  years  ago, 
that  the  way  was  not  within  the  parish,  but  it  appeared  that  the  parish  had  • 
repaired  it  ever  since,  it  was  held  that  the  usage  raised  a  presumption  that 
proper  notices  had  not  been  given  according  to  the  libel :  R.  v.  Hasting- 
Jield,2M.^S.55S. 
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PRINCIPAL  AND  AGENT. 
As  to  AcHofU  by  and  against  Agents,  see  ante,  **Agent.'' 


I.    Actions  bt  Pbikcipal  aoaikst  Third  Psisovs. 

Form  of  Remedy  and  Pleadings.]  There  is  nothing  peculiar  relat- 
ing to  the  form  of  remedy  or  pleadings  in  an  action  by  a  principal  against 
third  persons.  As  to  the  form  of  remedy  and  pleadings  in  an  action  by  a 
principal  against  his  agent,  see  ante,  62-3.  A  principal  may  always  adopt 
the  acts  of  his  agent,  and  sue  thereon,  though  he  never  appeared  as  the 
principal,  1  H.  BL  81,  7  T.  R,  359-60,  3  M.  fy  S.  5Q2,  2  Stark.  443, 
except  in  some  cases,  where  there  is  an  express  contract,  under  seal,  with 
the  agent,  to  pay  him,  when  the  agent  alone  can  sue:  I  M.  fy  S.  SIS. 

Evidence  for  Plaintiff.]  The  pit  must  prove  the  cause  of  action, 
as  in  other  cases;  and  to  prove  that,  Uiat  the  party  whose  atts  the  pit  is 
adopting  was  his  authorized  agent 

Proqf  qf  Agency,']  Where  the  third  party  professedly  acts  as  the  agent 
of  the  pit,  such  strict  proof  of  authority  is  not  required  as  where  the  in- 
terest of  the  pit  is  concealed.  It  would  suffice,  in  the  former  case,  to  prove 
the  terms  of  the  contract,  or  act  done;  but,  in  the  latter,  the  agent's  autho- 
rity, either  express  or  implied,  must  be  established.  Such  authority  may 
be  vested  in  the  agent,  either  by  parol  or  by.  deed.  If  by  parol,  the  agent 
himself,  or  some  other  party,  should  be  subpoBnaed  to  prove  the  appoint- 
ment If  by  deed,  or  other  writing,  then  the  same  should  be  produced  and 
proved;  seean/e,  "Z>eerf;"  pasty  ^^  Secondary  Evidence,^^  As  to  when 
an  agent  must  be  authorized  by  deed,  see  3  Chit,  Com,  L.  195.  Contracts 
made  for  the  benefit  of  another,  though  without  his  actual  privity  or  direc- 
tion, may  be  rejected  or  affirmed  at  bis  election,  though  indeed  some  de- 
gree of  agency,  however  slight,  must  always  exist:  Paley^  221  \  Co,  Lit. 
S58;  2  Str.  859;  6  T.  S,  176.  Where  the  principal  resides  abroad,  he  is 
presumed  to  be  utterly  ignorant  of  the  party  with  whom  the  factor  deals; 
and,  therefore,  the  whole  credit  is  considered  as  subsisting  between  the  con- 
tracting parties:  3B.  ^  F.  490. 

It  is  a  general  rule,  that  all  contracts  entered  into  by  a  party,  through  the 
inte^ention  of  an  agent,  properly  authorized,  may  be  taken  advantage  of 
by  him:  Godb.  360;  Paley^  22S.  Thus,  a  sale  by  a  factor  creates  a  con- 
tract between  the  owner  and  buyer;  and  this  rul^  holds  even  in 
r^782l  c^^s^  *where  the  factor  acts  upon  a  del  credere  commission:  Str. 
1182;  3  Chit,  Com.  L.  201.  So,  all  the  other  acts  of  an  agent 
enure  to  his  benefit  or  disadvantage ;  thus,  the  demand  of  a  debt  by  a 
known  clerk  of  a  creditor,  is  sufficient  to  constitute  an  act  of  bankruptcy  by 
denial:  Co,  B,  L.  79;  3  Chit.  Com.  L,  206.  But,  where  a  demand  or 
notice,  or  other  proceeding,  conveyed  and  adopted  by  an  agent,  is  intended 
to  effect  a  third  person  with  damages  for  non-compliance  therewith,  it  is 
necessary  to  prove  an  express  authority,  given  to  the  a^nt  at  the  time  he 
acted,  and  no  subsequent  sanction  of  the  principal  will  give  it  effect,  Right 
V.  Cuthellj  S  East,  498,  3  Chit.  Com.  L.  206;  therefore,  where  the  deft. 
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had  tendered  his  debt,  which  the  plaintiff  refused  to  receive,  and  the  pit 
made  a  subsequent  demand,  through  his  agent,  when  the  deft  refused  to  pay 
it,  on  the  ground  that  the  agent  could  not  show  any  express  authority  in 
writing  or  otherwise,  it  was  held  the  pit  could  not  avail  himself  of  such 
demand,  Coarey.  Callaway,  1  Bsp.  Rep,  115,269;  an  agent,  however, 
having  a  sufficient  and  express  authority,  need  not,  in  such  cases,  produce 
the  same,  unless  required  so  to  do,  Roe  v.  Davis,  7  East,  364;  3  Chit. 
Com,  L.  206.  A  promise,  representation,  or  admission  made  to  an  agent 
relative  to  any  transaction  in  which  an  agent  is  engaged,  and  where  it  can 
be  presumed  to  have  been  made  to  him  in  his  character  of  agent,  will  enure 
to  the  plt^s  benefit :  Godb.  360;  B,  N.  P.  130;  3  Chit.  Com.  L.  207 ; 
ante,  648.  The  delivery  of  goods  to  an  agent  is  a  delivery  to  the  princi- 
pal: 3  T.  R.  464;  7  T.  R.  442;  ante,  536. 

EviP£NC£  FOR  Defendant.]  Besides  rebutting  the  above  proofs  on  the 
part  of  the  pit,  and  establishing  the  ordinary  defences  which  the  deft  may 
avail  himself  of,  he  may  show,  m  an  action  for  goods  sold,  or  the  like,  that 
the  agent  was  a  factor,  and  that  deft  knew  nothing  of  the  pit,  in  which 
case  deft  may  avail  himself  of  all  defences  he  would  have  in  an  action 
brought  by  the  agent;  as,  where  a  factor,  acting  under  a  del  credere,  or 
usual  commission,  sold  goods  as  his  own,  and  the  buyer  did  not  know  that 
any  principal  existed,  the  buyer  may,  in  an  action  brought  by  the  principal, 
set  off  a  debt  due  to  him  from  the  agent,  Oeorge  v.  Clagett,  7  T.  R.  359;- 
3  T.  R.  454.  As  to  broker,  see  Guer retro  v.  Peile,  3  J5.  ^  Jl.  616; 
Baring  v.  Corrie,  2  B.fy  ^.  137;  and  see  the  6  G.  4,  c.  94.  And,  in 
general,  if  an  agent  do  not  disclose  the  name  of  his  principal,  and  some 
prejudice  arise  to  the  buyer  in  consequence  of  such  concealment,  the  prin- 
cipal cannot  sue:  2  Stark.  443.  It  has  been  held,  that  the  mere  general 
knowledge  of  the  seller  being  a  factor,  is  not  sufficient  to  deprive  the  buyer 
of  the  privilege  of  set-off,  without  express  knowledge,  before  the  contract 
was  completed,  that  he  acts  as  agent  in  that  particular  instance  because  a 
man  who  is  in  the  habit  of  selhng  for  others  may,  nevertheless,  sell  his 
own  goods:  Moore  v.  Clementson,  2  Camp.  22.  See  fxxTther,  post,  736, 
B3  to  notice  of  the  agency. 

A  payment  made  to  an  authorized  agent,  is  payment  to  the  pit,  7  Ves. 
470,  14  Pes.  144;  ante,  714;  and  payment  to  a  factor,  in  the  course  of  his 
business,  and  without  notice  from  the  principal,  in  general  discharges  the 
debtor,  if  the  usual  mode  of  dealing  warrants  such  payments:  Cowp,  256; 
2  Camp.  24.  In  the  case  of  a  payment,  however,  upon  written  securities, 
without  deft  proving  an  express  authority  to  receive  it,  it  would  not  be 
sufScient,  unless  it  be  proved  the  party  had  the  security:  1  Chan.  Cos. 
93;  Bayley,  180 ;  3  ^Chit.  Com.  L.  207.  In  ordinary  cases,  the  mere 
production  of  a  bond,  1  Salk.  157,  2  Eq.  Ca.  M.  709,  bill,  or  check,  &c., 
is  sufficient  to  warrant  the  payment  to  the  person  who  produces  it:  1  N. 
R.  103;  Paley,  181;  Chit.  B.  7  ed.  281.  But  the  presumption  of  autho- 
rity from  the  possession  of  the  instrument,  may  be  repelled  by  evidence  of 
its  being  obtained  by  fraud,  or  for  some  other  special  purpose  than  receiving 
payment,  ib.:  and  proof  by  pit  of  a  notice  on  deft  not  to  pay 
the  agent,  would  render  a  payment  to  the  agent  ^ineffective:  ["^7881 
CoMjp:  251; -B.  JN^  P.  130.  Proof  of  a  subsequent  recognition  by  , 

the  pit  of  the  correctness  of  the  payment  would  suffice:  1  Eq.  Ca..  Jib. 
145.    As  to  tender  to  an  agent,  see  post,  <<  Tender. "    If  a  payment  to  an 
Vol  II.  33 
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agent  would  suffice,  so  would  a  tender  to  him.  The  release,  discharge,  or 
composition,  by  an  agent,  of  his  principal's  debts  or  affairs,  would  bind  the 
principal,  provided  it  be  done  according  to  the  agent's  authority,  and  is 
warranted  by  the  usual  course  of  trade:  II  Mod.  71,  88;  ChiU  Com.  L. 
208.  An  agent,  having  an  interest  in  goods,  may  submit  to  arbitration:  5 
B.  if  C,  141.  See  furdier,  posty  734-5,  what  acts  of  an  agent  are  binding 
upon  his  principal. 

COMFETENCT  OF  AoENT  AS  WrrN£SS,/?0«^. 


II.  Actions  against  Principal  bt  Thisd  Persons. 

Form  of  Remedy  and  Pleadings.]  These  will  be  the  same  as  in  other 
cases. 

Evidence  for  Plaintiff.]  The  pit  must  establish  the  cause  of  action^ 
as  in  ordinary  cases;  and  that  the  act,  in  respect  of  which  the  deft,  is  sought 
to  be  charged,  was  done  by  his  agent,  duly^  authorized. 

Proof  of •Sgency.']  In  actions  against  a  party,  where  he  is  sought  to  be 
charged  with  the  act  of  another,  clear  proof  of  the  party's  having  authorized 
that  act  Is  essential .  Proof  that  the  authority  was  by  parol  will,  in  most  cases, 
suffice,  Palej/j  117,  ante^  730;  but  an  express  authority,  under  seal,  is  ne- 
cessary where  an  agent  is  appointed  to  execute  a  deed:  9  Co.  B.  76;  9 
JRoL  M,  330;  2  Rol  Jih.  R.  pi  3,  4;  Hardw.  1  Str.  705,  955;  1  T.  R. 
181;  6  ib.  176-7;  Com,  D.  Jlttormy;  Harrison  v.  Jackson^  7  T.R.  209; 
Paiey^  115.  So,  also,  the  agent  of  a  corporation  (where  the  agency  con- 
cerns the  interest  or  title  of  the  corporation,  as  to  let  lands,  or  any  matter  in 
pais,)  must  be  authorized  by  deed:  Co,  Lit  94;  1  Salk.  191;  Rexv,  Bigg, 
3  P.  Wms,  423.  So,  also,  wherever  he  acts  under  a  power  of  attorney,  in 
these  cases  the  instrument  must  be  produced  and  proved.  Wherever,  also, 
the  authority  is  shown  to  exist  in  writing,  although  it  may  not  have  been 
necessary  that  it  should  have  been  so  conferred,  the  writing  must  be  pro- 
duced that  it  may  appear  whether  the  authority  has  been  pursued:  Johfison 
V.  Moorey  1  Esp,  89.  It  isno  objection  that  the  agent  is  an  infant,  a  married 
woman,  attainted  alien,  outlawed,  excommunicated,  or  otherwise  incompe- 
tent to  make  contracts;  for,  however  incompetent  they  may  be  as  regards 
themselves,  they  are  generally  speaking,  perfectly  capable  of  doing  so  for 
others:  Co,  Lit.  62,  a.  Though  it  was  held  by  Ld.  Hardwicke,  in  one 
case,  that  a  feme  coverte  infant,  by  reason  of  her  infancy,  was  unable  to 
execute  a  power  to  dispose  of  real  estate ;  Herk  v.  Chreeribank^  3  Jitk. 
695,  1  Ves.  298,  s.  c. 

An  agent's  auUiority  is  either  special  or  general.  If  an  agent  is  consti- 
tuted one  for  a  particular  purpose,  and  under  a  limited  and  circumscribed 
power,  he  is  a  special  agent,  and  cannot  bind  the  act  by  any  act  exceeding 
the  precise  limits  of  his  authority;  but,  if  he  be  a  general  agent,  the  prin- 
cipal is  bound  by  all  his  acts.  We  shall,  therefore,  consider  what  act  con- 
stitutes a  party  as  special  a^ent,  and  what  a  general  one,  and  the  principal 
liabilities  under  such  agencies,  &c. 

First  as  to  what  constitutes  a  special  agent,  and  Uie  principal  Iiabilitiea» 
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undo:  t  power  of  attorney  to  demand  and  receive  all  moneys  due 
to  A.,  *on  any  account  whatsoever,  and  to  use  all  means  for  the  r^7S4l 
recovery^  and  to  appoint  attorneys  for  the  purpose  of  bringing 
actions,  and  to  revoke  the  same,  and  to  transact  other  business,  the  latter 
words  must  be  understood  to  refer  to  the  words  preceding,  as  meaning  all 
business  appertaining  to  the  receipt  of  moneys,  Hilly  tar  v.  Finlayson,  1 
H.  BL  155,  2  ib,  618;  and,  where  the  power  was  for  receiving  money, 
and  concluded  with  the  general  words,  <^to  transact  all  business,^'  it  was 
held,  that  the  power  to  transact  business  did  not  authorize  the  agent  to  in- 
dorse the  bill  they  had  held  under  it :  Hay  v.  Goldsmidt^  1  Taunt.  349. 
An  authority  to  accept  bills  drawn  by  E.  U.  does  not  vest  an  authority  to 
accept  bills  drawn  by  E.  U/s  brother:  Ndale  v.  Tuslor,  4  Bing.  151.  If 
an  agent  has  goods  in  his  custody  for  some  purpose,  and  is  not  authorized 
to  sell,  a  sale  by  him,  unauthorized  by  the  principal,  and  not  in  market 
overt,  and  where  the  principal  does  not  allow  the  agent  to  appear  as  princi- 
pal, will  not  bind  the  principal.  Dyer  v.  Pearson,  3  B,  fy  C.  38;  A  D.  fy 
R.  648,  s.  c,\  15  East  J  38.  A  factor  employed  to  sell  cannot  pledge,  3 
Chit  Com.  L.  105,  ^  M.fyS,  1,  14,  see  6  G,  4,  c.  94;  or  barter:  3  Chit. 
Corn.  L.  218,  n.  8.  If  a  master  entrusts  his  servant  to  sell  a  horse,  a  war- 
ranty by  the  servant  will  not  be  binding  on  the  master,  Helyear  v.  Hawke^ 
5  Esp.  Rep.  75,  3  ib.  65,  2  Camp.  555;  and  a  special  authority  must  be 
always  strictly  pursued,  to  render  the  principal  liable:  tdmbl.  498;  6  T.  B. 
591;  Paley,  145. 

But  an  authority  is  to  be  so  construed  as  to  include  all  the  necessary 
and  usual  means  of  executing  it  with  e£fect :  thus,  it  has  been  held,  that  a 
person  signing  his  name  on  a  blank  stamped  piece  of  paper,  and  delivering 
it  to  J.  S.,  airthorizes  J.  S.  to  insert  any  sum  which  the  amount  of  the  stamp 
will  warrant:  Collisv.  Emmett,  1  H.  BL  313.  And,  inasmuch  as  a  power 
to  do  any  act  comprises  a  power  to  do  all  such  subordinate  acts  as  are  in- 
cident to,  or  are  necessary  to  effectuate  the  principal  act  in  the  best  and 
most  convenient  manner,  ib.y  it  is  necessary,  even  in  regard  to  a  special 
agent,  if  it  is  intended  to  exclude  from  his  authority  any  circumstance  which 
would  otherwise  fall  within  it,  that  it  should  be  done  by  express  direction  : 
2  Chit.  Com.  L.  200-1.  An  agent  cannot  delegare  his  authority  to  another 
80  as  to  bind  the  principal  by  the  act  of  the  sub-agent ;  3  Mer.  237 ;  Paley , 
128.     When  he  would  be  bound  by  such  sub-agent's  acts,  post,  736. 

Secondly,  as  to  what  constitutes  a  general  authority  and  the  prin'iipal 
liabilities.  This  authority  may  be  expressly  or  impliedly  given.  A  general 
authority  may  be  implied  from  the  nature  of  the  agent's  employment,  ft*om 
the  course  of  dealing  between  him  and  his  principal,  from  the  principal's 
prior  conduct,  or  from  his  subsequent  recognition  of  the  agent's  acts.  It 
may  be  implied  from  the  nature  of  the  employment:  thus,  if  a  person 
puts  goods  into  the  custody  of  another,  whose  common  business  it  is  to  sell^ 
without  limiting  his  authority,  he  thereby  confers  an  implied  authority 
upon  him  to  sell  them :  Bay  ley ,  J.,  Pickerings.  Buck,  16  Ea^t,  45. 
Soy  a  factor  or  an  auctioneer  may  bind  his  principal  within  the  limits  of 
the  authority  with  which  he  has  been  apparently  clothed  by  the  principal 
in  respect  of  the  subject-matter,  and  there  would  be  no  safety  in  mercantile 
transactions  if  he  could  not :  s.  c.  Ld.  Etlenb.  43.  So,  also,  a  wife,  with 
respect  to  contracts  relating  to  necessaries  for  her  husband's  family,  is  re- 
j^arded  as  his  general  agent :  1  Sid.  109 ;  Bac.  Jib.  Baron  fy  Feme,  H. 
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4  Burr.  2177 ;  2  8tr.  1«14,  n.  1 ;  1  Camp.  121 ;  AB.  8rJ1.225\  9  A 
4*  C  631 ;  S  D.fy  R.  532.  Where  a  person  keeping  livery-stables,  and  t 
horse-dealer,  having  a  horse  to  sell,  directed  his  servant  not  to  warrant  him^ 
and  the  servant  did,  nevertheless,  warrant  him,  still  the  master  would  be 
liable  on  the  warranty,  because  the  servant  was  acting  within  the  general 
scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be  cognizant 

of  any  private  conversation  between  such  master  and  servant : 
[*785]  Fenn^r.  Harrison,  3  T.  R.  757;  5Esp.  Rep.  75  :  1  Camp.  *43, 

n.  The  owner  of  a  ship  is  bound  by  the  representation  of  his 
broker,  who  put  up  the  ship  at  the  Royal  Exchange  and  at  the  coffee- 
house, as  a  general  ship,  warranted  to  sail  with  convoy,  and  distributed 
handbills  to  the  same  effect:  Renguinv.  Diichek,  3  Esp.  Rep.  64.  If  an 
agent  employed  by  the  indorsees  of  a  bill  to  get  it  discounted,  warrant  it  to 
be  a  gooQ  one,  his  employers  are  bound  by  his  act,  and  are  liable  to  refund, 
if  the  bill  be  afterwards  dishonoured  by  the  acceptor,  Fenii  v.  Harrisorif 
4  T.  R.  177 ;  otherwise,  if  the  warranty  was  beyond  the  scope  of  the 
aeent's  authority,  though  acting  bona  fide,  and  with  a  view  to  the  benefit 
of  the  principal :  ib.  For  an  agent  employed  generally  to  do  an  act,  ia 
only  authorized  to  do  it  in  the  usual  way  of  business ;  therefore,  as  stock  is 
usually  sold  for  money  only,  a  principal  is  not  bound  by  the  acts  of  a  bro- 
ker employed  by  him,  who  sells  it  upon  credit,  without  a  special  authority, 
though  acting  bona  fide,  and  with  a  view  to  the  benefit  of  the  principal ; 
and,  if  he  have  such  a  discretion,  the  principal  is  bound  by  his  contracts, 
though  they  exceed  the  sum  which  he  is  ordered  by  the  principal  to  give : 
Hicks  V.  HawkinSy  4  Esp.  Rep.  114.  And,  although  a  person  employed 
as  a  general  agent,  order  goods  in  the  name  of  his  principal,  which  he  con- 
verts to  his  own  use,  the  principal,  though  he  may  have  been  wholly 
iffnorant  of  the  transaction,  will  be  liable  for  them  :  Oilman  v.  Robinson, 
R.  fy  M.  226. 

This  general  authority  may  be  implied,  from  the  course  of  dealing 
between  the  defendant  and  his  agent,  and  from  the  primctpaPs  prior 
conduct :  as,  if  a  servant  has  been  allowed  by  his  master  frequently  to  pur- 
chase goods  on  credit,  the  master  will  be  liable  for  what  the  servant  pur- 
chases, thoueh  without  express  direction  :  Show,  95 :  3  Rep.  625 ;  10  Mod, 
111.  So,  if  a  servant,  usually  employed  to  pledge  or  borrow  money, 
pledge  his  master's  goods  for  money,  the  lender  may  sue  the  master  for  the 
money,  12  Mod.  564 ;  and,  where  the  master  gave  his  servant  money 
6very  Saturday  to  pay  the  expenses  of  the  week,  the  servant  purchasing  the 
articles  expended,  and  not  having  paid  the  money  for  several  weeks  to- 
gether, though  he  received  it  regularly  each  week,  the  master  was  held 
liable :  3  Sulk.  234 ;  1  Ld.  Raym.  225 ;  2  Stark.  204.  On  the  other 
hand,  where  the  master  is  in  the  habit  of  paying  ready  money  in  advance 
for  articles  furnished  in  certain  quantities  to  his  family,  if  the  tradesman 
deliver  other  goods  of  the  same  sort  to  the  servant  upon  credit,  without  in- 
forming the  master  of  it,  the  latter  will  not  be  liable,  Pearce  v.  Rogers,  3 
Eesp.  Rep.  214,  1  Sfiow,  95  ;  and  where,  from  the  nature  of  the  case,  an 
authority  cannot  be  implied,  and  no  express  authority  is  given  by  the  mas- 
ter, he  is  not  liable,  Hiscox  v.  Greenwood,  4  Esp.  Rep.  174.  It  sometimes 
happens,  that  where  the  principal  has  furnished  his  aeent  with  money,  to 

Ky  for  food  to  be  purchased  by  the  agent  for  him,  Uie  principal  has  the 
nefit  and  use  of  the  goods,  notwithstanding  the  agent's  neglect  to  pay 
them ;  here,  indeed,  notwithstanding  the  agent's  departure  from  his 
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atithority,  the  principal  will  be  prima  facie  liable^  unless  he  can  show 
that  the  credit  was  really  given  to  the  servant,  or  that  he  always  gave  the 
servant  ready  money  to  pay  for  the  articles  bought,  and  had  not,  therefore, 
ever  authorized  him  to  buy  on  credit,  Bayley,  121  ;  5  Esp.  Rep.  76  ;  as 
to  a  wife's  general  authority,  see  ante^  574.  A  general  authority  to  an 
agent  is  supposed  to  continue  until  its  determination  is  generally  known  ; 
and,  therefore,  after  the  discharge  of  a  clerk  or  agent,  usually  employed  to 
draw,  accept,  or  indorse  bills,  or  the  like,  the  employer  will  be  bound  by 
his  signature  or  acts,  though  made  after  the  determination  of  his  authority, 
until  the  exchange  be  generally  known:  \2Mod.  348;  Chit.  B.  26. 
When,  therefore,  the  authority  of  such  agent  has  been  determined,  or  he 
has  been  discharged  from  his  employ,  and  the  pit  attempts  to  charge  the 
deft,  with  an  act  done  by  such  agent  after  that  time,  he  should  be  prepared 
to  prove  deft,  had  notice  of  such  determination  of  the  authority,  as  by  its 
being  put  into  the  gazette,  or  individually,  if  he  was  a  former  customer : 
ante,  ^^  Partners.^' 

•This  general  authority  may  be  implied,  or  rather  the  deft,  f  *786] 
may  be  rendered  liable  for  an  act  of  his  agent,  for  which  he  was 
not  previously,  in  strictness,  liable,  by  his  recognizing  and  adopting  aitch 
act  of  the  agent's;  as,  where  an  agent  subscribes  a  policy,  and,  upon  a  loss 
happening,  the  principal  pays,  such  payment  is  evidence  of  a  general  autho- 
rity to  the  agent  to  subscribe  policies,  Courteen  v.  Touniy  1  Camp.  43, 
and  adjust  them  in  case  of  loss:  Goodson  v.  Brooke,  4  Camp.  163.  And, 
although  his  authority  to  subscribe  policies  be  by  power  of  attorney,  yet  if 
there  be  evidence  of  the  principal's  having  recognized  acts  done  in  pur- 
suance of  it,  it  is  not  necessary  to  produce  the  power:  Neal  v.  Jrvingy  I 
Esp.  Bep.  61 ;  Haughton  v.  Ewbankj  4  Camp.  88.  Where  the  usual 
course  of  management  of  the  principal's  concerns  is  carried  on  by  a  sub* 
agent,  and  recognized  by  the  principal,  he  will  sometimes  be  liable:  Bunb. 
2M;  3  Mer.  237  ;  Palet/y  128.  It  seems  that  a  small  matter  will  be  evi- 
dence of  a  subsequent  assent,  Paley,  124;  and  an  adoption  of  the  agency 
in  one  part,  operates  as  an  adoption  of  the  whole  act;  lor  an  act  cannot  be 
affirmed  as  to  so  much  as  is  beneficial,  and  rejected  as  to  the  remainder: 
Stra.  859;  Paley,  125;  1  Barny  11\  1  Mk.  128;  10  East,  378,  394. 

Whether  an  agent  has  a  general  or  special  authority  is  properly  matter  of 
evidence  for  a  jury,  Theroldv.  Smith,  11  Afocf.  88,  Paley,  148;  though 
it  is  the  province  of  the  court  to  decide  on  the  efiect  of  the  terms  of  a  deed, 
or  other  instrument,  vesting  the  authority:  I  H.  Bl.  313;  2  H.  Bl.  218. 
In  the  construction  of  the  extent  of  authority  in  mercantile  agencies,  regard 
must  be  paid  to  the  usages  of  trade,  and  the  evidence  of  mercantile  persons 
may  be  consulted. 

A  principal  is  liable,  civilly,  for  the  neglect,  fraud,  deceit,  or  any  other 
wrongful  act  of  his  agent,  done  by  him  in  the  course  of  his  employment, 
and  on  behalf  of  the  principal :  see  12  Mod.  490,  1  Ld.  Raym.  264,  1 
Salk.  282;  when  not,  2  Stark.  377. 

We  have  already  seen  what  admissions  and  representations  of  an  agent  are 
binding  on  the  principal :  ante,  63.  As  to  "  Payment,^^  "  Belease^" 
"  7%n2cr,"  «  Set-^ff,'^  "  Statute  of  Limitations,''  see  those  titles.  A 
notice  to  an  agent  in  the  transaction,  in  which  he  is  engaged  for  the  princi- 
paly  will  charge  the  principal  himself,  because  it  is  presumptive  notice  to 
him,  1  Ch.  Ca.  38,  1  T.  R.  16,  4  T.  R.  66,  3  Meriv.  21d;  but  notice,  in 
order  to  afiect  the  principal  in  respect  to  a  contract  concluded  by  the  inter- 
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vention  of  an  agent,  must  be  proved  to  have  been  to  an  agent  empowered 
to  treat,  and  not  to  one  who  is  merely  employed  to  carry  proposals  from 
one  side  to  another:  I  Br.  Ji.  351;  IJ,  ^  fF.  168;  4  Taunt.  873. 

EviBEKCE  voR  DEFENDANT.]  The  deft's  evidence  may  consist  in 
endeavouring  to  rebut  the  pit's  proofs  in  proving  the  injury  or  cause  of  ao* 
tion;  and,  besides  the  other  usual  defences  the  deft,  may  avail  himself  of, 
he  may  show  that  the  pit.,  at  the  time  of  entering  into  the  contract  sued 
on,  knew  the  deft  as  the  principal,  and  yet  that  the  latter  gave  credit  to 
the  agent,  with  the  agent's  assent:  15  Easty  62;  1  C.  fy  P.  16;  3  Camp. 
5£;  6  Taunt.  356.  Where  a  factor  is  employed  to  pay  money  for  his 
principal  to  a  third  person,  and  the  third  person,  instead  of  taking  the 
money,  takes  only  the  security  of  the  factor,  without  the  knowledge  of  the 
principal,  given  to  that  factor  a  receipt  as  for  the  money  due  from  the  prin- 
cipal, in  consequence  of  which  the  principal,  unaware  of  the  fact,  deals  dif- 
ferently with  the  factor,  and  is  induced,  in  his  accounts  with  the  factor,  to 
allow  him  as  for  money  paid,  in  such  case,  if  the  securilv  given  by  the  fac- 
tor with  the  third  person  prove  invalid,  the  principal  is  nevertheless  dis- 
charged; 3  East,  147;  8  T.  JR.  451;  2  C.  ^  P.  581;  1  East,  565 ;  ante^ 
«  Agent. ^^  Where  the  pit  seeks  to  J)ind  the  deft  for  the  act  of  an  agent, 
which  deft,  never  contemplated  being  liable  for,  he  may  show  his  discharge 

from  liability  by  proving  that  the  pit  had  notice  at  the  time 
r^787l  of  ^^  ^^^  being  done  of  the  agent's  want  of  authority  *to  bind  the 

deft,  to  it,  in  which  case  no  custom  can  be  set  up  to  contravene 
the  effect  of  such  notice:  Peake  Rep.  177.  The  fact  of  the  pit's  having  had 
such  notice  must  necessarily  depend  on  the  circumstances  of  the  case:  it 
may  be  collected  from  small  mattery:  Moore  v.  Clementson,  2  Camp.  2d; 
ante,  732.  Circumstances  which  show  collusion  between  the  pit  and  agent 
would  he  primorfiocie  evidence  of  notice,  Escot  v.  Melward,  7  T.  B.361; 
and  see  ante,  712,  as  to  notice  after  determination  of  agent's  authority.  See 
ante,  732,  as  to  what  acts  of  agent  may  enure  to  deft 's  benefit;  and  ^^  Ad- 
missions,^^ ante,  53. 

CoBCTETENCT  OF  Agent  AS  WiTNEss.]  Where  a  servant  acts  for  his 
master  in  the  common  course  of  business,  he  is  a  competent  withess  for  or 
against  him,  from  the  necessity  of  the  case;  Stark.  Ev.  767;  Duel  v.  Hard- 
ingy  1  Str.  S^5\  Lewis  ^r.  Fogg,  2  ib.  944;  Cock  v.  fVharton,  2  ib.  1054; 
TuUidge  v.  Wade,  3  Wils,  18:  contra,  Dunsley  v.  Westboume,  1  Str, 
416.  Such  testimony  has  been  deemed  to  be  admissible,  in  a  penal  action 
against  the  master  for  selling  coals  without  a  bushel,  E.  Ind,  Comp.  v.  Gos- 
ling, B.  N.  P.  289;  or  where  money  has  been  paid  by  the  servant  for  his 
master,  Theobold  v.  Neggeth,  10  Mod,  2^2;  or  where  the  son  has  received 
money  for  his  father,  and  paid  it  over  to  the  deft,  1  Salk.  289,  B.  N.  P. 
289;  or  where  a  porter  has  delivered  goods  for  his  employer,  J?.,  N.  P,  289 ; 
or  where  a  carrier  has  been  employed  to  carry  goods,  though  he  was  respon- 
sible to  the  consignor:  Fort.  247.  In  an  action  against  the  captain  for  de- 
serting a  vessel,  a  mariner  who  was  on  board  was  held  to  be  a  competent 
witness  to  prove  that  there  was  a  necessity  for  leaving  the  ship,  although  he 
had  given  a  bond  to  the  captain  not  to  desert,  ib.;  but  semble  this  would  be 
evidence,  without  resorting  to  the  exception  from  necessity.  A  journey- 
man is  competent  to  prove  the  delivery  of  goods  to  his  master:  Adams  v. 
Davis,  %  E^.  Bep.  48.    So,  where  a  derk  or  servant  has  received  money^ 
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he  18  a  competent  witness  for  the  party  who  pi 

2  Eap.  Rep.  509;  and,  per  Ld.  Kenyon^  ib 

necessitatey  to  admit  the  evidence  of  clerks 

privy  to  the  receipt  of  money,  or  the  deliver 

is  a  good  witness,  without  a  release:  Spencer 

But,  although  an  agent  who  executed  the  bus 

cases,  competent  to  prove  that  he  acted  accord] 

cipal,  yet,  if  the  cause  depend  upon  the  qu< 

been  guilty  of  some  tortious  act,  or  some  ne 

cuting  the  orders  of  the  principal,  and  in  n 

liable  over  to  the  principal,  the  agent  is  not 

Dt  Symonis  v.  De  La  Cour,  2  N.  R.  374; 

84;  Miller  v.  Falconer^  1  Camp.  251;  M 

Cuthbert  v.  Oourtlingj  3  Camp.  515;  4 

sale  of  goods,  the  factor  is  competent  to  pro^ 

is  to  receive  a  per  centage  for  his  commissio 

307;  Loydy.  Archbowky  2  Taunt.  894.    S 

exchange  indorsed  it  in  blank,  and  delivere( 

ceptance,  in  an  action  of  trover  by  payee  aes 

competent  witness  to  prove  that  he  left  the  bi 

an  action  against^he  owner  of  a  coach  or  vc 

coachman  or  pilot,  the  latter  are  not  compeb 

590;  8  Ld.  Raym.  1007;  Salk.  287.     In  a 

the  misconduct  of  an  officer,  the  latter  is  nc 

Jiarvis  v.  Hayesj  Sir.  1083.     So,  in  an  i 

Company,  to  recover  for  damages  done  to  a  1 

after  evidence  that  information  had  been  gi 

deft,  as  to  the  dangerous  state  of  the  pipe, 

attended  to,  wouJd  have  prevented  the  misch 

the  agent  was  incompetent  as  a  witness  to 

gence:  4  T.  R.  589;  Miller  v.  Falconer^ 

3  Camp.  516;  2  Ld.  Raym.  1007. 
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Ab  to  evidence  of  private  documents,  the 

der  seal,  as  deeds,  wills,  &c.,  which  will  be 

heads,  or  in  su6h  as  are  not  under  seal,  as  bil 

By  7  Jac.  1,  c.  12,  the  shop-book  of  a  t 

in  any  action  for  wares  delivered,  or  work  i 

beginning  of  the  action,  except  the  tradesr 

obtained  a  bill  of  debt,  or  obligation  of  the  d 

have  brought  against  him  some  action  withii 

of  the  wares,  or  the  work  done.     And  the 

nothing  in  the  act  shall  extend  to  the  mutu; 

tween  tradesman  and  tradesman.     This  ac 

2  Pes.  43,  376,  to  have  been  passed  on  acci 

log,  that,  after  a  certain  time,  a  man's  sho 

him  after  a  year.     But  such  books  are  not 

except  under  such  particular  circumstances 

560:  and  see  further,  post,  748. 
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PROBATE. 


Effect  of.]  A  probate  unrepealed  is  conclusive  evidence,  in  civil  cases^ 
of  the  validity  of  a  will  of  personal  property,  Mkn  v.  Dundasy  3  7!  R. 

'   125,  antCy  446,  post,  "  Wtlls,^^  and  is  the  only  legitimate  evidence  of  pc^ 

sonal  property  being  vested  in  an  executor,  or  of  his  appointment,  and  the 

original  will  is  inadmissible  for  that  purpose:  Coe  v.  TVestemham,  S,  KP, 

730.  The  probate  is,  however,  no  evidence  to  prove  a  devise  of  land: /m»/, 

<*  Wills.^^    Therefore,  in  ejectment,  to  prove  the  relation  of  father  and  son 

by  the  father's  will,  the  will  must  be  produced,  Crilb,  Ev.  72;  but,  though 

the  probate  is  conclusive,  and  it  will  not  be  allowed  the  party  to  allege  that 

the  will  proved  is  not  the  last  will,  &c.  of  the  deceased,  yet  he  may  give 

evidence  that  the  probate  was  forged,  or  that  it  was  obtained  by  surprise: 

Oilb.  Ev.  73-4.     And,  if  the  probate  were  granted  by  an  inferior  court, 

the  adverse  party  may  show  that  the  testator  had  bona  notabilia,  for  then 

the  court  had  no  jurisdiction:  B,  N.  P.  247 ;  antty  504.     An  examined 

copy  of  the  probate  is  evidence  of  the  person  there  named  being  executor, 

as  the  probate  is  an  original,  taken  by  authority,  and  of  a  public  nature:  Hot 

V.  Nathorp,  3  Salk.  154 :  1  Ld,  Baym,  154,  s.  c.     It  is  not  necessary  to 

prove  the  seal  of  the  ecclesiastical  court  on  the  probate ;  antey  446,  504. 

Where  the  first  probate  is  lost,  the  court  do  not  grant  a  second,  but  make 

out  an  exemplification  from  the  record  of  their  own  court,  which  will  be 

received  in  evidence:  Shepherd  v.  Shorihouse,  1  Sir.  412;  B.  Nl  P.  246> 

Ph.  Ev.  377. 


PROCESS. 
See  <<Wkit.'^ 
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Ween  kecessakt  to  make  Profert]  In  dealing  upon  a  simple  contract, 
no  profert  is  ever  made;  but  in  pleading  a  deed  it  is  usually  necessary; 
Com.  D.  Pleader,  O,  1,  &c.  But,  when  the  deed  operates  under  the  Sta- 
tute of  Uses,  a  profert  is  unnecessary,  1  Saund.  9,  n.  1,  8  T.  B.  573,  2 
B.  4*  P^  387;  nor  is  it  is  so  in  the  case  of  a  feoffment  ib.,  I  Saund.  276; 
nor  when  the  deed  i^  stated  only  as  inducement,  8  T\  B.  573;  nor  where 
the  pit  has  no  right  to  the  possession  of  it,  or  the  counterpart,  1  Saund.  9, 
a.  n.  1, 1  Fies.  394;  and  the  assignees  of  a  bankrupt  obligee  need  not  make 
a  profert  of  the  bond:  Cro.  Car.  209. 

When  a  profert,  or  an  excuse  for  the  omission,  is  unnecessary,  the  state- 
ment of  it  will  be  considered  as  surplusage,  and  will  not  entitle  the  deft  to 
oyer:  2  Salk.  497.  Where  a  profert,  or  an  excuse  for  the  want  of  it,  is 
necessary,  if  the  pit  profess  to  produce  the  deed,  when  he  is  not  prepared 
to  do  so,  the  deft,  is  entitled  to  oyer;  and,  if  he  plead  nan  est/aciUTn,  the 
pit  will  be  nonsuited  on  the  trial,  as  it  will  not  oe  sufficient  in  that  case  to 
prove  the  deed  to  have  been  lost  or  destroyed,  or  in  the  defL's  possessions 
4  East^  585;  1  Esp.  Bep.  337.  If  there  be  any  circumstances  to  excuse 
thQ  profert,  atf  that  it  has  been  lost  or  destroyed,  or  in  the  possession  of  the 


/ 
PROFERT  AN!)  OYKR.  2S9 

deity  the' Btme  should  Be  alleged.  The  omission  of  a  profert^when  iie- 
.oessary ;  can  only  be  taken  advantage  of  on  special  demurrer :  .4  and  5 
^dnne,  c,  16;  Com.  D.  Pleader^  s.  17. 

When  Oybr  may  be  craved.]  If  the  pit.  necessarily  make  a  profert  of 
any  deed,  writing,  &c.y  the  deft,  may  pray  oyer,  which  must  be  granted  bjr 
the  court:  2  Sir.  1186;  3  7!  B.  151.  So,  if  the  deft.,  in  his  plea,  &c.,  mjike 
a  necessary  profert  of  any  deed,  &c.,  the  pit.  may  crave  oyer,  &c. :  Tidd, 
8  ed.  635.     Oyer  cannot  be  craved  if  the  deed  be  lost  or  destroyed,  &c.^ 
and  that  fact  be  stated  by  pit ;  nor  can  it  be  craved  if  a  profert  be  unneces- 
sarily made,  1  T.  B.  149-50;  though,  if  it  be  craved  and  given,  he  has  ^ 
right  to  make  use  of  it:  Doug.  476;  1  Saund.  317,  n.  2.     Oyer  is  not 
demandable  of  a  writ,  T.  S.  19  G.  3,  3  B.  ^  P.  39S-9;  nor  of  a  record,  1 
Ld.  Baym.  250;  nor  of  a  deed,  &c,  which  is  not  presumed  to  have  been 
brought  into  court,  1  Saund,  9,  10,  n.  1;  if,  however,  oyer  be  improperly 
craved,  and  the  writ,  record,  or  deed,  &c.,  be  stated  upon  it,  the  defect  in 
the  plea  will  be  aided  on  a  general  demurrer:  ib. 

P1.EADINGS  AS  TO.]  If,  in  the  declaration,  any  part  of  a  deed,  &c.,  qua* 
lifying  or  rendering  the  deft.'s  contract,  &c.,  dissimilar  tg  that  stated,  be 
omitted  or  misstated  by  the  pit,  the  proper  mode  is  for  the  deft;,  to  pray 
oyer,  and,  after  setting  out  the  deed  in  hssc  verba,  to  demur:  2  Saund.  366 f 
n.  1.  And,  in  pleading  payment  or  performance  of  the  condition  of  a  bond, 
the  deft,  should  set  forth  the  condition,  after  craving  oyer:  3  Keb.  708. 
But  it  is  necessary,  in  an  action  on  a  bond  or  deed,  conditioned  for  the  per- 
formance of  covenants  in  another  deed,  for  the  deft.,  in  his  plea  of  per« 
formance,  to  show  such  deed  without  craving  oyer:  1  Saund.  10,  n.  1; 
Com.  D.  Pleader,  2  fF.  33;  I  Chit.  PL  372. 

Oyer  having  been  granted,  the  deft,  (unless  in  pleading  performance  of 
the  condition  of  a  bond,)  may,  in  his  plea,  set  forth  the  d^d  on  oyer,  or 
not,  at  his  election;  and  he  may  afterwards  plead  non  est  factum,  or  any 
other  plea,  without  stating  the  oyer:  Str.  1241;  1  fViis.  97.     If  he  do 
not  set  forth  the  indenture  on  oyer,  it  seems  that  he  cannot  plead,  <'that 
by  the  said  indenture  it  was  further  agreed,^'  &c.:  1  Saund.  317.  n.  2. 
If  the  oyer  be  stated,  the  plea  should,  in  strictness,  be  entitled  of  the 
same  term  as  ihe  declaration:  5  Co.  74,  b.;  I  T.  B.  149;  2 
Lutw.  *1644;  2  Saund.  2,  n.  2.     Where  the  pit  declares  in   f  ♦7401 
vacation,  before  the  essoign-day  of  the  following  term,  it  seems 
the  plea  may  be  entitled  of  a  term  subsequent  to  the  declaration,  with  a  sp^ 
cial  imparlance,  or,  which  may  be  most  advisable,  may  be  entitled  generally 
of  the  preceding  term:  2  JVils.  411-12;  1  T.  B.  278;  7  T.  B.  447,  n.  d.;  2 
Sauna.  2,  n.  2;  Tidd,  8  ed.  936.    If  the  deft;,  assume  to  set  out  the  whole 
of  the  deed  or  condition,  of  a  bond  on  oyer,  the  whole  should  be  stated, 
with  all  recitals,  verbatim  et  literatim;  and  if  the  deft  do  net  set  forth 
the  whole,  or  state  it  untruly,  the  pit  may  sign  judgment  as  for  want  of  a 
plea,  4  T.  B.  370;  or  may,  by  his  replication,  pray  that  the  deed  be  en- 
rolled, and  set  it  forth  and  demur,  for,  by  craving  oyer,  the  deft,  under- 
takes to  set  out  the  whole.  Com.  D.  Pleader,  P.  1;  1  Saund.  9,  b.,n.  1; 
but>  in  pleading  to  a  bond  conditioned  for  the  performance  of  covenants  in 
another  deed,  distinct  from  that  set  out  on  oyer,  it  may,  perhaps,  suffice  to 
stale  the  substance  of  the  deed,  and  those  covenants  only  which  he  has 
engaged  to  perform,  averring  that  the  indenture  contains  ho  other  cove^ 
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nants^  <>h  his  part,  1  Saund,  9,  4  Eastj  344-5,  1  Sidtinrf.  317,  ft  9 1  or 
perhaps  even  an  allegation  that  the.iDdenture  contains  no  negative  or  diff- 
junetiye  covenants,  with  an  averment  of  general  performance,  woiil4  be 
sufficient,  4  Easty  340,  344,  n./;  and  the  pit  might  pray  oyer,  and  tet 
it  forth,  if  untruly  stated:  1  Saund.  9,  6.,  n.  1;  317,  n.  d;  see,  further,  1 
Chit.  PL  374. 

When  oyer  is  prayed  of  a  hond  and  the  condition,  it  is  usual  in  pmcticcf 
not  to  set  forth  the  bond,  but  to  say,  <<and  it  is  read  to  him,''  &c;,  and  then 
to  pray  oyer  of  the  condition,  and  set  it  forth  in  fisBC  verba;  but  the  bond 
ought  to  be  entered  at  large,  as  well  as  the  condition,  if  the  terms  of  tiie 
obligatory  part  be  material  to  the  defence,  1  Ld.  Raytn.  1135,  €m/e,  415-6; 
the  bond  and  condition  are  considered  as  distinct,  the  bond  being  com- 
plete without  the  condition;  therefore,  there  may  be  oyer  of  one  without 
the  other:  1  Saund.  9,  &,  n.  1;  290,  n.  2.  If  the  deed,  &c.,  be  set 
forth  on  oyer,  the  court  must  adjudge  upon  it  as  parcel  of  the  record, 
though  it  were  not  strictly  demandable  at  the  time  of  granting^  it:  I  Sound, 
916-7;  3  Salk.  119;  Cai'tA.  513.  The  deft,  by  craving  oyer,  and  set- 
ting it  out  in  his  plea,  may  sometimes  aid  a  defect  in  the  declaration:  2  ZdL 
Raym.  1541  j  Cro.  Cmr.  209:  see  further,  as  to  oyer,  1  Chit.  PI.  375. 


PROMISSORY  NOTES. 

FoBM  ov  RsMBBT  AND  Pleabinos.]  The  observations  already  made 
as  to  the  form  of  remedy  and  pleadings,  for  the  recovery  of  money  due  oa 
a  bill  of  exchange,  will  be  here  applicable:  anttj  258  to  267.  The  statute 
of  3  and  4  Jinne^  c.  9,  made  perpetual  by  9  •dnne,  c.  25,  puts  promissory 
notes  made  in  England  on  the  same  footing  as  bills  of  exchange.  As  to 
notes  in  Scotiand,  see  Milne  v.  Chrahamy  I  B.  ^  C.  192;  2  D.  fy  R.  293, 
s.  0.  As  to  what  a  good  note,  see  Chit  B.  328-9.  In  Heylin  v.  Adam^ 
sanx^  Burr.  676,  £ord  Mansfield  declared  that  though,  while  a  promis- 
sory note  continues  in  the  original  shape  of  a  promise  from  one  man  to  pay 
another,  it  bears  no  similitude  to  a  bill,  yet,  when  it  is  indorsed,  the  resem- 
blance begins ;  for  then  it  is  an  order  by  the  indorser  upon  the  maker  of 
the  note  to  pay  to  the  indorsee;  the  indorsee  becomes,  as  it  were,  the  drawer, 
the  maker  of  the  note  the  acceptor,  and  the  indorsee  the  payee.  This  point 
of  resemblance  once  fixed,  the  law  relative  to  bills  becomes  applicable  to 
promissory  notes:  Chit,  B.  330. 


[*741] 


*Preeedents. 


rATti  AAAii»r  junE  ov  non,  not  patablx  at  a  paktiodlak  placi,  anb  auo,  whut  nn  wmm  m 

AQAINIT  OMI  or  THB  MAKKM  OV  A  JOIKT  AND  8EVXEAL  NOTE. 


{(kmmeneement  at  «fit^  **  /l^elanrtton.*')  For  that  whereas  the  said  deft,  (i/  ^  drfU  U  i 
«Zme  en  ajwA  and  eeeemZ  note^  «iy,  ^  and  one  A.  R,** )  heretofon^  to  wit,  on  the  -— -pdij^  of  Janu- 
ary, in  thi  Tear  of  our  Lord  1813  \d41tt  of  ncie^)  at  London,  that  ia  to  say,  at  Westmhiatsr,  in  tho 
county  of  Middlraez,  made  his  (theix)  certain  promisaory  note  in  writingr,  hearing  date  the  day 
■ad  ftik  aforesaid,  and  thereby  then  and  there  (the  said  deft  and  the  said  A.  B.  jointly  and 
serenily)  promiwd  to  pay,  two  months  after  date  thereof,  to  the  said  pM.,  or  order,  the  snna  oT 
X50,  fin;  ysIim  reeeived,  and  (the  said  deft,  and  the  said  A.  B.)  then  and  there  delivered  the 
iaid^iroimssory  note  tiKtiie  said  pit;  by  means  wherec^  and  by  ftrce  of  ths  statute  ia  each 
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«MM  mide  and  provided,  the  taid  deft,  then  and  there  became  liable  to  pay  tlie  said  pit  the 
■aid  sum  of  money  in  the  said  promiasory  note  specified,  according  to  the  tenor  and  effect  of  the 
Mud  ipromiasory  note ;  and,  beingr  so  liable,  he,  the  said  deft,  in  consideration  thereof,  afterwarctei 
to  wit,  on  the  day  and  year  aibresaid,  at  Westminster  aforesaid,  in  the  county  aforeaaid,  then 
aa4  there  &ithiiilly  promised  the  said  pit  to  pay  him  the  said  sum  of  money  in  the  said  promia- 
■ory  note  specified,  according  to  the  tenor  and  effect  thereof.  {.Add  Buch  eounU  aa  may  be  ap. 
pUeahU  fa  the  debt  for  whi^  the  note  woe  given^  common  money  eounte,  intereet  and  aceoant 
Haied^  and  iimal  breach^  laying  the  day  in  the  common  eounU  after  the  money  was  du«,  and  very 
ToeeMhf.  When  the  action  ie  againet  one  of  th*  makers  of  a  joint  and  several  note,  add  a  count  aa 
ana  note  made  to  deft  alone  without  noticing  the  other  joint  maJcer:  IB.^  ^1.224;  4  Camp,  34) 
Yet  the  said  deft.,  not  regarding  his  said  promise  and  undertaking,  but  contriving  and  ftaudi^ 
lently  intending  craftUy  and  subtly  to  deceive  and  defraud  the  said  pit  in  thia  behalf,  hath  not 
jot  paid  the  aaid  aom  of  money,  or  any  part  thereof,  to  the  said  pit  (although  oftentimes  after- 
wards  reqneatad^,  but  the  said  deft,  to  pay  the  same,  or  any  part  thereof,  hath  hitherto  whollj 
reftued«  and  atill  refines,  to  the  damage  of  the  said  pit  of  £— :  and  therefore  he  brings  hia 
mntfiLO, 

WHEN  n  AN  AGINT. 

For  that  whereas  the  aaid  deft.,  heretofore  to  wit,  on,  &.c.  at,  &c  by  one  A.  B^  hia  then  agent 
in  that  behalf  made  (as  supra.  The  agenVs  name  should  not  be  afterwards  mentioned,  Ms  not 
nacessary  to  state  at  aU  that  the  note  was  made  by  an  agent :) 

FATB  AGAINST  MAKBK,  WHXN  NQTX  PAYABLE  AT  A  BANEKR*S,  OR  OTHDl  PARTICULAR  PLACE. 

For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on  the  let  day  of  January,  in  the  year  of 
oor  Lord  1813,  at  London,  that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex,  made  his  > 
oertain  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  aMt  thereby  then 
and  there  promised  to  pay  at  Messrs.  Drummonds  and  Co.,  bankers.  Charing  Cross,  two  months 
after  the  date  thereof,  to  the  said  pit.,  by  the  name  and  addition  of  John  Twis,  Esq.,  or  order, 
the  sum  of  JC50,  fiir  value  received,  and  then  and  there  delivered  Ihe^said  promissory  note  to  the 
said  pit  And  the  said  pit  in  fact  saith,  that,  afterwards,  and  when  the  said  note  became  due 
ftnd  payable,  accordmg  to  the  tenor  and  effect  thereof,  to  wit,  on  the  4th  day  of  March,  in  the 
year  aumsaid,  at  the  said  Messrs.  Drummonds  and  Co.,  bankers,  at  Charing  Croea,  aforesaid,  to 
wit|  at  Westminster,  aforesaid,  in  the  county  aforesaid,  the  said  promissory  note  waa  duly  pre- 
sented and  ahown  to  and  at  the  said  Messrs.  Drummonds  and  Co.,  at  Charing  Cross,  aforesaid, 
fcr  payment  thereof,  and  payment  of  the  said  sum  of  money  therein  specified  was  then  and  there 
dnly  required,  according  to  the  tenor  and  effect  of  the  said  promissory  note,  but  that  neither  the  • 
■aid  Messrs.  Drummonds  and  Ca,  nor  the  said  deft,  nor  any  other  person  or  persons  on  the  be- 
half  of  the  said  deft.,  did  or  would,  at  the  said  time  when  the  said  promissory  note  was  so  pre- 
sented and  ahown  for  payment  thereof,  aa  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the 
said  sum  of  money  therem  specified,  or  any  part  thereof,  but  whoUy  neglected  and  refused  so  to 
4o;  of  all  which  aaid  several  premiaea  the  said  deft.,  afterwards,  to  wit,  on  the  day  and  year  last 
afijresaid,  at  Weatminater  aforesaid,  in  the  county  aforesaid,  had  notice.  By  meana  whereof^  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said  deft  then  and 
athere  became  liable  to  pay  to  the  said  pit  the  said  sum  of  money  in  the  said  promis-  r^742l 
sory  note  specified,  when  he,  the  said  deft,  ahould  be  thereunto  afterwards  re-  "-  J 

miestod ;  and,  being  so  liable,  he,  the  aaid  deft,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pit, 
to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  specifie<j,  when  he,  the  said  deft, 
sboQld  be  thereunto  aflerwarda  requested,  {fiers  insert  a  count,  as  ante,  741,  on  a  note  payaUs 
generally,  and  such  other  of  the  common  oounts  as  may  be  applicable,  ante,  741 .) 

VnUT  nmORSEB  against  maker,  WBBRE  note  not  PAYABLE  AT  A  PARTICULAR  PLACE* 

For  that  whereas  the  aaid  deft,  heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  of 
our  Lord  1813,  at  London,  that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex,  made  his 
oertain  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then 
and  there  promised  to  pay,  two  months  afler  the  date  thereof,  to  one  John  Twis,  or  order,  the  sum 
of  £50,  for  value  received,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  John 
Twia.  And  the  said  John  Twis,  to  whom,  or  to  whose  order  the  payment  of  the  said  sum  ^ 
money  fin  the  said  promissory  note  specified  waa  to  be  made,  after  the  making  of  the  aaid 
pnuDusdBry  note,  and  before  the  payment  of  the  said  sum  of  money  therem  specified,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  tVeatminster  aforesaid,  in  the  county  aforeaaid,  indonied  the 
said  promissory  note;  by  which  said  indorsement  ha,  the  said  Jolm  Twis,  then  and  there 
ordered  and  appointed  the  said  sum  of  money  in  the  said  promissory  note  specified  ioba  paid  to 
the  said  pit,  and  then  and  there  delivered  the  said  promissory  note,  so  indorsed,  aa  aforeaaidt  t»  ^ 
thenidplt    By  means  whereof  and  by  Ibroe  of  the  statute  in  such  oaae  made  and  pRnrided,'t6e  ' 
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said  deft,  then  and  there  became  liable  to  pay  the  said  pit  the  aJid  smn  of  money  in  tha  aaid 
pronuflsOr^  note  epecified,  according  to  the  tenor  and  effect  of  the  said  promieaorT  note;  and, 
being  so  liable,  he,  thh  said  deft,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  rear 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  pit,  to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  specie 
fied,  according  to  the  tenor  and  efiect  thcreofi  {Here  insert  money-eounU^  count  for  interett  and 
txeouni  atatWt  and  common  breach.  There  being  no  jnrivity  of  contract  between  indorne  and 
maker  of  a  note,  it  is  not  usual  to  add  any  other  counts,  as  in  the  preceding  precedents  ;  and  con^ 
elude  as  ante,  741.) 

alBOOIIB  ifmORtffcB   AGAIIfST   KiXXR,  WHEK^    IfOTX   NOT   PAYABLE'  AT   PARTICULAK  PLACE.      nR8T  m. 

DOKSEMENT. 

For  that  whereas  the  said  deft,  heretofore,  to  wit,  on  the  1st  day  of  January,  in  the  year  of  oor 
Lord,  1813,  at  London,  that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex,  made  his  oer- 
taifL  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and 
there  promised  to  pay,  two  months  afler  the  date  thereof^  to  one  John  Twis,  or  order,  the  sum  of 
JB50,  tor  value  received,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  John 
Twis.  And  the  said  John  Twis,  to  whom  or  to  whose  order  the  payment  of  the  said  sum  of 
money  in  the  said  promissory  note  specified  was  to  be  made,  after  the  making  of  the  said  prom- 
issory  note,  and  before  the  payment  of  the  said  sum  of  money  therein  specifiet^  to  wit,  on  the  day 
and  year  aforesaid,  at  Westminster,  aforesaid,  in  the  countv  aforesaid,  indorsed  the  said  promia- 
•ory  note ;  by  which  said  indorsement  be,  the  said  John  Twis,  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money  in  the  said  promissory  note  specified  to  be  paid  to  one  Henry 
Field,  and  then  and  there  delivered  the  said  promissory  note  so  indorsed  to  the  said  Henry  Field« 
And  the  said  Henry  Field,  to  whom  or  to  whose  order  the  payment  of  the  said  sum  of  moner  in 
•  tfie  said  promissorj^note  specified,  to  wit,  on  the  day  and  year  aforesaid,  at  Westminster,  anire- 
said,  in  the  county  aforesaid,  indorsed  the  said  promissory  note;  by  which  said  indorsement  ho, 
-  the  said  Henry  Field,  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said 
.  promissory  note  specified,  to  be  paid  to  the  said  pit,  and  then  and  there  delivered  the  said  prom- 

C  issory  note,  so  indorsed,  as  aforesaid,  to  the  said  pit    By  means  whereof^  and  by 

^7481  for<^  of  the  statute,  in  such  case  made  and  provided,  the  said  deft,  then  and  there 
became  ^liable  to  pay  the  said  pit  the  said  sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor  and  efifect  of  the  said  promissory  note ;  and,  being  so  liable, 
he,  the  said  deft,  in  consideration  thereof  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
Westminster,  aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and  there  faithfully  promiaed 
the  said  pit,  to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  specified,  according 
to  the  tenor  and  effect  thereof!  (Add  the  common  counts,  as  directed  in  the  last  precedent^  Ana 
conclude  as  ante,  741.) 

nasT  iNDoasEE  against  uajoer,  where  note  payable  at  a  paeticolae  place. 
For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on  the  Ist  day  of  January,  in  the  year  of  ear 
Lord,  1813,  at  London,  that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex,  made  his  oer. 
tain  promissory  note  in  writing,  bearing  date  the  day  and  year  a&^said,  and  thereby  then  and 
there  promised  to  pay  at  Messrs.  Drummonds  &.  Cow,  bankers.  Charing  Cross,  two  months  after 
the  dale  thereof,  to  one  John  Twis,  Esq.,  or  order,  the  sum  of  jC50,  for  value  received,  and  then 
and  there  delivered  the  said  promissory  note  to  the  said  Jolm  Twis.  And  the  said  John  Twin, 
to  whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money  in  the  said  promissory  note 

rdfied  was  to  be  made,  after  the  making  of  the  said  promissory  note,  and  before  the  payment  oC 
said  suffi-efmoney,  therein  specified,  to  wit  on  the  day  and  year  aforesaid,  at  Westminster, 
aforesaid,  in  the  county  aforesaid,  indorsed  the  said  promissoiy  note ;  by  which  said  ind<Hn»niettt 
the  said  John  Twis  then  and  there  ordered  and  appointed  the  said  sura  of  money  in  the  aaid 
promissory  note  specified  to  be  paid  to  the  said  pit.,  and  tiien  and  there  delivered  the  said  promia- 
flory  note,  so  indorsed,  as  aforesaid,  to  the  said  pit  {If  the  pU,  be  a  second  or  subsequent  indorsee^ 
here  insert  the  second  and  third  indorsements.)  And  the  said  pit  avers  that,  afterwards,  to  wit,  on 
the  1st  day  of  March,  in  the  year  liforesaid,  at  the  said  Messrs.  Drummonds  &  Co.,  bankers,  at 
Charing  Cross,  afterwards,  to  wit,  at  Westmmster,  aforesaid,  in  the  county  aforesaid,  the  said 
momissory  nete  was  duly  presented  and  shown  to  and  at  the  raid  Messrs.  IJrummonds  A^Co.,  at 
Charing  Cross,  aforesaid,  for  payment  thereof,  and  payment  of  the  said  sum  of  money  tlferein 
specified  was  then  and  there  duly  required,  according  to  the  tenor  and  effect  of  the  said  promia- 
•ory  note,  but  that  neither  the  said  Messrs.  Drummonds  6c  Ca,  nor  the  said  deft,  nor  any  person 
or  persons  on  behalf  of  the  said  deft,  did  or  would,  at  the  time  when  the  said  promissory  note  was 
to  presented  and  shown  for  payment  thereof,  as  aforesaid,  or  at  any  time  before  or  aJterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof^  but  wholly  neglected  and  re- 
rased  SQ.to  do,  of  all  which  said  several  premises  the  said  deft,  afterwards,  to  wit,  on  the  day  and 
jear  hist  aforesaid,  at  Westminster,  aforesaid,  in  the  county  aforesaid,  had  notioe.  By  means 
whereof  &c.  (Conclude  as  ante,  741,  third  precedent  Insert  common  counts,  as  directed  t» 
ihird  prtcedsnL) 
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van  nmoua  MaAuan  fumt  ihdouou 


Far  that  whems  one  James  Hall,  heretofiire,  to  wit,  on  the  lot  day  of  Janaary,  in  the  year  of 
«iir  LoH,  1813,  at  London,  that  ii  to  say,  at  Westminster,  in  the  county  of  Middlesex,  made  his 
certain  pronuasory  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and 
there  promiBed  to  pay,  at  Messrs.  Drummonds  Sl  Co.,  bankers,  Charing  Cross,  two  months  after 
the  date  thereof,  to  the  said  deft,  by  the  name  and  addition  of  John  Twis,  Esq.,  or  order,  the  sum 
of  jC50,  fiir  valae  received,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  deft. 
And  the  said  deft^  to  whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money  in  the  said 
womUBsry  nste  specified  was  to  be  made,  after  the  making  of  the  said  promissory  note,  and  be- 
rare  the  payment  of  the  said  smn  of  money  therein  specified)  to  wit,  on  the  day  and  year  afi>re« 
■aid,  at  Westminster,  aforesaid,  in  the  county  a&resaid,  indorsed  the  said  promissorjr  note,  by 
which  said  indorsement  he,  the  said  deft,  then  and  there  ordered  and  appointed  the  said  sum  of 
money  in  the  said  promissory  note  specified  to  be  j^d  to  the  said  pit,  and  then  and  there  deliver- 
ed the  said  pieaiisory  note,  so  indorsed,  as  aforesaid,  tothe  said  pit  And  the  said  • 
pit  avers  that,  afterwards,  when  the  said  promissory  note  became  *dBe  and  payable,  f  ^744j 
acoordinsr  to  the  tenor  and  effect  thereof,  on  the  4th  day  of  March,  in  the  year  afore-  . 
■aid,  at  the  said  Messrs.  Drutmnonds  A,  Co.,  bankers,  Charing  (>oss,  aforesaid,  to  wit,  at  West- 
mixister,  afbresaid,  in  the  comity  aforesaid,  the  said  promissorr  note  was  duly  presented  and 
flhown  to  and  at  the  said  Messrs.  Drummonds  &  Ca,  banken,  Charing  Cross,  aforesaid,  for  jmrr- 
womot  thereof  and  payment  of  the  said  sum  of  money  therein  specified  was  then  and  there  dmy 
lequiied,  according  to  the  tenor  and  effect  of  the  said  promissory  note,  but  that  neither  the  said 
Messrs.  Dmmmonds  ic  Co.,  nor  the  said  James  Hall,  nor  any  person  or  persons  on  behalf  of  the 
■■id  James  HaU,  did  or  would,  at  the  said  time  when  the  said  promissoty  note  was  so  presented 
and  shown  for  payment  thereof,  as  aforesaid,  or  at  any  time  befi>re  or  afterwards,  pay  the  said 
ram  of  money  therein  specified,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do; 
of  aB  which  said  several  premises  the  said  deft,  afterwards,  tp  wit,  on  the  day  and  year  laet 
■ftvesaid,  at  Westminster,  aforesaid,  in  the  oountv  aforesaid,  had  notice.  By  means  whereof,  dtc. 
{Cmidude  at  ,aiit6,  741.  Insert  common  counts,  laying  ike  day  after  the  note  was  due;  tkitd  pre- 
cedent, counts  for  original  debt,  between  pit.  and  deft^^  all  the  money-counts,  count  for  interest,  and 
•eeaunt  stated,  and  breach;  and  conclude  as  ante,  741.) 


Evidence. 

We  hav^  already  seen  that  bills  and  notes  much  resemble  eaeh  others 
and  the  rules  of  evidence  in  support  of  an  action  on  a  bill  will  be  here  ap- 
plicable* 


PROTEST. 

Effect  of.]  A  protest  is  of  no  effect  in  the  case  of  an  inland  bill :  Wim- 
die  y.  Andrews^  2  B.  fy  A.  696.  But  in  actions  against  the  drawer  of 
indorser  of  foreign  bills^  a  protest  must  be  made ;  and,  in  the  case  of  a  foreign 
billy  notice,  unaccompanied  with  a  protest,  is  issufficient,  unless  the  party 
to  whom  it  was  given  reside  in  this  country,  Robins  v.  Gibsony  I  M,^& 
28Sf  though  he  may  be  absent  at  the  time  of  the  dishonour :  Cromwell  y. 
Hynaon^  %  Esp.  Sep.  511  :  see  further,  294,  295. 

The  protest  made  by  the  captain  of  a  ship*  is  not  evidence  of  the  facts  con- 
tained in  it,  either  in  cases  of  insurance  or  demurragCi.  &c.,  ante,  438y  600, 
though  it  is  both  usual  and  more  safe  to  make  them. 

Proof  of.]  The  protest  is  an  instrument  under  the  hand  and  seal  of  a 
notary  public,  and  is  evidence  of  itself ;  ^e  {Production  of  the  instrument  is, 
therefore,  sufficient :  Anon.  12 ;  Mod.  945. 
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PuUic  ^uments  fiire^  in  genera!,  evidence  of  the  facts  stated  therein^  ofl 
the  ground  of  their  having  been  xnarie  by  authorized  and  accredited  agents 
appointed  for  the  purpose,  and  of  their  publicity  or  antiquity :  JL  Stark.  Ev* 
160.  •       : 

The  journals  of  the  Houses  of  Lords  arid  Commons  have  always  been  ad* 
mitted  as  evidence  of  their  j^oceedi^  :  Cowp.  72  ;  5  7!  R.  465. 
r*745l  ^  *?opy  *f  th^  minutes  of  a  judgment  of  reversals  in  the  House 
*^  of  Lords,  though  unstamped,  and  withoutoiore  of  the  piroceedings, 
is  evidence  of  siuch  reversal :  ib.  Bat  the  journals  are  not  evidence  of  par> 
ticuUir  facts  stated  in  tiie  resolutions^  which  are  not  a  part  of  the  proceed- 
inesof  tlie  House  :  4  St.  Tr.  39  ;  2  Salk.  509,  on/c,  695. 

The  king's  proclamatiwi  are  evidence  of  the  facts  stated  or  recited  in 
lihem  ]  thus,  a  proclamation  for  reprisals  is  evidence  of  an  existing  war  :  90 
How.  St.  Tr.  493  ;  Post.  C.  L.c.t,  s.  1>  ;  and  see  1  L4.  Saym.  288^ ; 
4  M.  fy  S.  532.  They  may  be  proved  by  production  of  the  Gazette  m 
which  they  are  inserted  :  8  Pricey  89.  Articles  of  war,  printed  by  tbi 
king's  printer,  are  evidence  as  such  :  5  T.  B.  446  \  55  Q.  3,  c.  108,  s.  36  ; 
4  jB.  4^  C.  304  ;  6  Z>.  ^  A  413.  A  paper  from  the  secretary  of  sUte's  of- 
fice, transmitted  by  the  British  ambassador  at  a  foreign  court,  and  purport- 
ing to  be  a  declaration  of  war  by  the  government  of  that  country  against 
toother  states  is  admissible  for.the  purppse  of  showing  th^  precise  period  of 
the  commencement  of  thfe  war :  4  Esp.  Sep.  266.  Acts  of  state  may  be 
proved  fay  e  j)roduction  of  the  official  printed  document  authorized  by  gov- 
er^iaenta :  1  Stark.  Ev.  416.  Acts  of  state  of  a  foreign  government  may 
be  proved' l3y  oopies  examined  with  the  public  archives  abroad  ;  a  copy 
printed  and  published  abroad  by  the  authorized  printed  of  the  foreign  gor- 
emmentf  will,  it  seemS}  be  admissible  in  evidence  :  Riehardsonirv.  Jlndtr^ 
^on,  oHlbd  1  Camp.  65,  n.  {a) ;  Rex  v.  Holtj  5  T.  B.  436  ;  B.  N.  P.  226. 
*  'nie  Gazette  is  evidence  of  all  acts  of  state,  and  of  every  thing  done  by 
thi^  king  in  his  regal  character  ;  but  il  is  not  strcmger  evidence  of  any  pri- 
Jirate  matters  Aan  any  other  newspaper'r  However,  when  published  by  ai^ 
thority,  it  is  evidence  of  all  acts  of  state  contained  therein,  as  the  publication 
of  the  addresses  fof  different  bodies  of  subjects  to  the  king,  received  by  him 
itthis  public  capacity  :  ST.  B.  443  ;  B.  N.  P.  249 ;  9  St.  Tr.  259,  cited 
by  Butler^  /»,  5  T.  B.  445.  It  is  also  evidence  of  the  king's  proclamation, 
and  mu^t  be  produced  :  2  Camp.  44.  As  a  proclamation  for  iperformance 
of  quarantine,  j9er  Kenyofiy  C.  J.,  5  T.  B.  443  ;  and  for  a  public'peace,  or 
any  act  done  by  or  to  the  king,  in  his  legal  capacity  :  ib.  ;  %St.  Tr.  212  ; 
Bqp.iemp*  Holtj  296  ;  8  Pricey  89;  B.  N.  P.  226  ;  Dou^.  594.  But  the 
publicaf  ioQ  must  have  reference  to  acts  of  state^  eft  the  Gasette  will  not  be 
admissible,  as  when  it  merely  contains  a  grant  by  the  kin^  to  tha  subject  of 
a  tract  oC  knld,  or  pi^Hsentatioo,  5  T.  B,  443  ;  nor  will  it  be  receivable  to 
]ifoveaipiilitary  appQintment :  Bexy.  Gardner,  2  Camp.  513  ;  5  Esp. 
.iiy.2P3.  ./ 

It  is  evidence  as  a  medium  to  prove  noficeSy  in  the  same  manner  as  other 

newspapers.    Thus,  an  insertion  in  a  Gazette  of  a  dissolution  of  partifier- 

flhip,  is  evidence  of  sudh  dissoWtiOn  ;  but  it  must  appear  tiuKk  the  party  to^ 

it  in,  or  was  in^e  habit  of  reading  it :  1  Stark.  186  j  2  ib.  255  ;  PeM^ 

•  iBep.  154  ;  1  Esp.  Bep.  871,  8.  c.  /  2  Camp.  617  ;  Oofham'y.  ^Imnp^on^ 
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J^hBj  4d  ;  1  St»t.  420 ;  rnitCy  712.  Notke^.of  a  bankruptcy  In  a  0«» 
2ette  is  rendered  sufficient  by  6  6.  h4,  c.  I^^  «.  3.  In  givkig  evidence  of  the 
Gazette,  it  seems  unnecessary  to  prove  it  wat  bought  cf  the  Gazekie  printel*| 
or  whisre  it  came  from  :  S.  4*  A  Cr,  C*  211. 

The  ahnanac  is  admissible  as  evidencey  and  by  it  any  particular  day  rasgr 
be  proved  :  Cro.  EL  226-7  ;  Mod,  SI  ;  1  Sid.  900  ;  1  Leon.  142. 

Tha  kine's  sien-manual,  authorizing  tti^  release  of  a  prisoner,  is  evidence' 
of  the  legabty  of  his  being  at  l^ge.     Leachj  C.  L.  69.     A9  to  the  license 
of  the  pope,  and  his  bull  being  evidence,  ste  posty  <<  Tithes.''    An  endow**  ' 
ment  by  a  bishop^  under  his^eal,  would  be  evidence,  if  derived  from  proper 
custody  :  4  Chmll.  1453L     The  registry  of  a  trade  in  the  books  of  the  of- 
fice of  state,  is  evidence  of  a  license  :  2  TaHnt.  237. .  An  entry  in  a  regis- 
ter of  a  bishop's  institution  or  collation  is  admissible  in  evidence  :  t  Wih. 
215.     The  certificate  of  the  bishop  is  conclusive .  evidence,  in 
some  cases,  o^the  facts  therein  stated  ;  fVilles,  54^,  post.    A  *cu-  |^^7463^ 
racy  may  be  proved  to  have  been  augmented  by' showing  an  or- 
der for  the  augmentation,  entered  in  a  book,  and  signed  by  the  governors  of 
Queen  Anne's  bounty,  according  to  the  1  (7.  1,  st.  2,  c.  10,  s.  20,  withoul 
proof  that  the  money  was  laid  out  in  land,  and  allotted  by  deed,  under  the 
corporation  seal  of  the  governor,  to  be  annexed  to  the  curacy,  and  that  such 
deed  was  enrolled  within  six  months  after  its  execution,  according  to  that 
statute,  and  the  statute  of  9  G.  2,  c  37  :  1  East,  478. 

Certificates,  and  other  documents  made  by  persons  entrustal  with  au- 
thority for  the  purpose,  are  evidence,  to  the  extent  of  the  officer's  authority^ 
of  the  facts  he  is  directed  to  certify:  B.  N.  P.  229 ;  1  Stark.  Ev.  173. . 
And  where  a  court  has,  for  its  own  convenience,  appointed  an  officer  4o 
make  out  copies,  such  copies  are  evidence  in  that  court,  thoush  not  else- 
where.    The  indorseme^nt  of  the  officer,  upon  a  deed  of  bargain  and  sale, 
is  evidence  of  the  enrolment:  Doug.  57.     The  chiryigraph  of  a  fin«  is  evi- 
dence of  the  fine,  because  the  officer  is  appointed  to  give  out  copiea  of  the 
agreement  between  t]ie  parties  that  are  lodged  of  record,  and. wherever  it  is 
an  essential  part  of  the  officer's  duty  to  deliver  out  copies  of  recoi*d,  sudh- 
copies  are  eviden<$e:  2  Stark.  7,  13.     Ah  office  copy  of  depositions  is.ad- 
nnasible  in  equity^  without  examination  with  the  roil,  but  is  not  reeeivable 
in  a  court  of  law:  3.  N.  P.  229;  2  Stark.  0.  N.  P.  6.     The  books  from 
the  master  of  the  office  of  the  court  of  K.  B.  are  sufficient  to  prove  a  person 
an  attorney  of  that  court  'Rve  prison  books  of  the  Fleet  and  King's  Benoh 
are  admissible  to  show  the  period  of  a  prisoner's  commitment  or  discharge^ 
1  Leachy  C.  C.  436  ;  but  copies  of  ^  them  will  not  be  allowed  in  evidence^ 
nor  can  Aey  be  adduced  to  show  the  cause  of  the  prisoner's  commitment  * 
Salter.  Thomas,  3  B.  fy  P.  138,  1  Phil  Ev.  395 ;  nor  to  prof9  a  mai^^ 
riage,  Peake'sRep.  931  ;  I  Coop.  Ch.  C..155.     The  book  kept  in  tho 
office  of  the  secretary  of  bttikrupts,  is  good  secondary  evidence  of  the  allpifr- 
aaoes  of  the  certificate  by  the  lord^  chancellor:  3  Camp^  499.  Books  in  the  ^ 
Herald's  Office  are  admissible  in  evidence  on  a  question  of  pedigree^  Yelv^  • 
34,  %  Jones,  164,  224,  1  Str.  162,  1  Salk.  281 1  so  ace  their  visitation-  . 
books  of  counties,  l.iS/r.  1^1,  Comb.  63;  but  an  extract  of  the  record  shall 
not  be  allowed  in  evidence:  B.  N.  P.  '248.     Tne  poll-books  at  an  electioa 
for  a  member  of  parliament,  or  for  a  mayon^  are  evidence:  Willes,  424.     A  * 
book  k^t  in  tho  office  of  the  auditor  of  the  S^hop  of  Durhantis  admissibly 
to  sustain  the  claims  of  a  lessee  to  the  bishop,  on  proof  of  the  original  and> 
counterpart  of  the  lease  being  lost:  Holt^  JB.  N.  P.  601.    The  cerUlicate  o# 
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the  bishop,  inr  ciuies  ipvolying  matter  of  law  at  wdl  as  of  fact,  ift  aome^iiiei 

evidence:  as,  where  issue  is  joined  upon  the  record,  in  certain  real  wrttiy 
upon  the  le^tlity  of  a  nutrriage,  or  its  immediate  conseqoences,  general  baa- 
tardy,  or,  in  like  manner,  in  some  particular  instances  lying  peculiarly 
within  the  knowledge  of  the  spiritual  courts,  as  profession,  deprivation,  and 
some  others,  in  these  cases,  upon  the  issue  so  formed,  the  mode  of  trying 
the  question  is  by  reference  to  the  ordinary,  and  the  certificate,  when  re- 
turned, received  and  entered  upon  the  record  in  the  temporal  courts,  209 
perpetual  and  conclusive  evidence  against  all  the  world  on  that  point :  see 
£bwj  St.  Tr.  339 ;  Co.  D.  Ctrtificate^  Wilhs^  549.  In  bastardy,  die 
trial  by  the  bishop's  certificate  takes  place  at  this  day  only  in  the  case  of  a 
general  allegation  of  bastardy,  and  that  only  so  long  as  the  party  is  living, 
and  not  only  living,  but  a  party  to  the  suit,  and  not  only  a  party  to  the  suit, 
but  an  adult;  and,  m  matrimony,  iri  the  two  cases  of  dower  and  appeal  only: 
S  H.  Bl.  156. 

The  rolls  of  a  court  baron  are  admissible  in  evidence  between  the  lord  of 
the  manor  and  his  tenants  or  copyholders,  though  they  will  not  be  evidence 
for  him  against  a  stranger:  Gilb.  Ev.  67;  4  7!  i7.  670.  Ancient  writiag^, 
kept  among  the  court-rolls,  have  been  admitted  in  evidence,  althou|^ 
not  si^ed  by  any  of  the  tenants  \  \  T.R.  466,  473 ;  13  Ecuty 
r#747l  10.  ^Entries  on  the  rolls  of  the  customary  court  are  evidence 
■-  of  a  custom:  5  T.  R.  26;  2  M.  fy  8.  92;  10  Ea9t^  520. 

The  registry  of  deputations  in  the  office  of  the  clerk  of  the  peace  is  evi- 
dence to  show  that  the  party  causing  the  registry  to  be  made,  ezaidaed 
rights  as  lord  of  the  manor:  ^  B.fy  A.  353;  and  see  M.  fy  K  417.  By 
the  7*and  8  W.  3,  c.  7,  s.  5,  the  entry  in  the  book  kept  by  the  clerk  of  flie 
crown  for  ent)ering  returns,  alterations,  and  amendments,  or  a  copy  of  ao 
much  as  relates  to  the  return,  as  made  evidence  in  an  action  for  a  £dse  or 
double  return. 

Bank  books  are  admissible  to  prove  the  transfer  of  stock:  Peakt  Rep, 
44;  2  Esp.  Rep.  665.  An  en^  in  a  register  in  the  Navy  Office,  of  the 
death  of  a  person,  is  evidence  of  that  fact:  Leach^  C.  C  Z.,  3  ed.  29;  16. 
24;  Jf^allace  v.  Cooky  5  Esp.  Rep.  117;  3  ib.  190;  B.  N.  P.  249;  Sac 
M.  Ev.  635.  And  the  log-book  of  a  vessel,  produced  from  the  Admiraby, 
is  evidence  of  the  time  of  sailing  of  a  convoy:  1  Esp.  Rep.  427.  An 
entry  in  the  book  kept  at  Lloyd's  is  evidence  of  the  capture  of  a  diip:  2 
Esp.  Rep.  242.  The  copy  of  an  official  paper,  containing  the  number  of 
passengers  on  board  a  vessel,  made  in  pursuance  of  an  act  of  Parliament  bjr 
the  flMtain,  and  deposited  at  the  India  House,  is  admissible  in  evidence,  to 
*  shew  the  number  and  description  of  the  persons  on  board  the  vessel:  2  Bing, 
029;  I  R.  ^  M.  66y  s.  c.  A  copy  from  the  Custom  House  of  the  search- 
er^s  report  of  the  cargo  kept  there,  is  admissible  in  evidence,  to  show  ttiat 
the  property  therein  specified  was  put  on  board:  Johnson  v.  Wardj  6  £sp. 
R^.  48.  Books^transcribed  by  officers  of  excise,  from  specimen  papen^ 
are  admissible  in  'evidence:  Rex  v.  Orimwoody  iPricey  371.  But  retimui 
of  sales  of  corn  under  th^  1  and  2  G.  4,  c.  87,  are  not  conclusive  evidenee 
to  show  the  parties  to  whom  the  corn  was  delivered:  2  Bing.  527. 

The  registers  kept  in  churches,  of  births,  marriages,  and  burials,  are  aa 
general  admissible  in  evidence  oC  those  facts,  Oodb.  145,  Sid.  71,  B.  ^  JP. 
2M;  so  are  copies  of  them:  ib.  The  register  bein^  the  best  evidence,  if 
the  entries  are  first  made  in  a  day^^book,  such  book  is  not  evidence  to  con- 
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trol  the  roister,  9  Sir.  1073;  unless^  indeed,  other  evideDce  be  adduced 
to  show  the  eotry  in  the  day-book  was  made  under  the  direction  of  the 
father  or  mother:  Phil.  Ev.  415.  The  copy  of  a  register  of  a  foreign  cha- 
pel is  not  admissible  here  to  prove  a  marriage  abroad.  Leader  v.  Barry ^  1 
Esp.  Rep.  353;  nor  is  the  copy  of  a  register  of  baptism  in  Guernsey,  Hiiei 
T.  Le  Mesurier,  1  Cox'  Cas.  175;  nor  of  a  register  of  a  dissenting  chapel: 
1  Ph.  Ev.  315;  and  see  1  Jac.  ^  W.  483.  To  proye  infancy,  a  statement 
of  a  child's  birth,  inserted  in  the  entry  of  the  register  of  the  christening, 
is  insufficient,  Wihen  v.  LaWj  3  Stark.  63;  Sex  v.  Clapham,  4  C.  ^ 
P.  29;  nor  would  such  register.be  evidence  that  he  was  born  in  a  particu- 
lar parish;  Bex  V.  North  Petherton^  5  B.  fyC.  508. 

An  entry  in  a  vestry-book  is  admissible  to  show  pit's  right  to  a  pew, 
Pricey.  Littlewoodf  3  Camp.  288;  it  will  also  be  admissible  to  substanti- 
ate an  averment  in  an  indictment,  that  <<deft.  was  duly  elected  treBSurer  of 
the  said  parish:"  Bex  v.  Martin,  2  Camp.  100.  By  17  G.  2,  c.  38,  #• 
14,  churchwardens  and  overseers  of  the  poorare  authorized  to  enter  in  a  book, 
provided  for  that  purpose,  true  copies  of  all  rates  and  assessments  made  for 
the  relief  of  the  poor,  within  fourteen  days  after  all  appeals  from  such  rates 
are  determined,  and  shall  attest  the  same  by  putting  their  names  thereto: 
and  they  are  required  to  produce  it  at  the  general  or  quarter  sessions, 
where  any  appeal  is  to  be  heard  or  determined:  1  Phil.  Ev.  393;  1  Stark. 
Mv.  ni;  see  3  B.  fy  C.  658;  3  D.  Sf  B.  572,  s.  c;  I  Y.  ^  Y.  10.  By 
42  O.  3,  c,  40,  overseers  are  required  to  keep  a  book,  and  enter  therein 
the  names  of  all  parish  apprentices,  and  of  the  other  particulars  required  by 
the  act,  which  entries  are  to  be  signed  by  the  justices  who  sanction  the  in- 
denture of  apprenticeship:  and,  in  the  event  of  such  indenture  be- 
ing lost  or  destroyed,  the  book  in  which  such  entry  has  *been  r^748l 
made  shall  be  deemed  to  be  sufficient  evidence,  in  all  courts  of 
law,  in  proof  of  the  existence  of  such  indentures:  td.,  ibid. 

The  books  of  a  corporation,  whether  containing  entries  of  a  public  orpri* 
vate  nature,  are  admissible  in  evidence  as  between  themselves,  but  not  as 

3;ainsta  stranger:  1  H.  Bl.  214,  n.  (c);  Cowp.  102;  1  Str.  93;  12  Vin. 
b.  90,  pi.  16.  Nor  will  an  entry  of  a  private  nature,  though  made  in  the 
public  books  of  the  corporation,  be  receivable  in  evidence,  "  for  that  fact 
will  not  make  the  entry  of  s^  public  nature,  because  it  happens  to, be 
made  in  a  public  book;"  and,  <<  it  will  still  fall  within  the  rule  applicableto 
private  books,  that  they  cannot  be  given  in  evidence  for  the  party  to  whom 
they  belong:"  Marriage  v.  Latvrencey  3  B.  §•  Jl.  144;  2  B.  ^  •S.  185. 
In  questions  of  public  right,  such  as  the  swearing  and  admitting  freemen, 
such  books  are  evidence  against  a  stranger:  17  How.  St.  Tr.  820,  854. 
In  all  cases  where  the  books  of  a  corporation  are  admissible  in  evidence,  it 
must  appear  that  they  were  regularly  kept  by  the  proper  officer,  though  en- 
tries made  bj\  other  persons  are  sufficient,  if  good  cause  be  shown  why  the 
proper  officer  has  not  acted:  1  Sir.  92:  12  Fm.  M.  Ev.  {a.  b.  15,)/?/.  16. 

The  poll-books  which  are  kept  at  an  election  for  members  of  parliament 
are  admissible  in  evidence,  when  duly  signed;  and  they  may  either  be  prov- 
ed by  producing  the  original  books,  or  the  production  of  an  examined  copy^ 
as  in  the  case  of  other  records:  Mead  v.  Robinson,  fFillis,  424;  Bex  v. 
DaviSy  2  Str.  1048. 

Doomsday-book  is  admissible  in  evidence,  to  show  a  particular  estate: 
Hob.  188;  Oilb.  Ev.  78,  2  ed.;  Bac.  Jib.  Ev.  633:  B.  N.  P.  248.    An-  . 
eient  surveys  are  admissible  to  show  the  boundaries  of  a  manor,  but  they 
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will  not  be  allowed  as  evidence  for  the  lord  against  a  stranger:  1  Sir.  95; 
1  Ld.  Raym*  734.  The  valor  beneficiorum,  or  Pope  Nicholas^  taxation^  is 
admissible  to  prove  the  rate  and  value  of  ecclesiastical  benefices,  2  Prietf 
411  \  and  the  new  valor  bene/iciarum,  made  in  26  H.,8f  to  prove  the  first 
fruits  and  tenths  of  ecclesiastical  promotions:  5  PHce,  377;  4  DoWf  324; 
Cra.  Car.  455;  2  Lutw.  1305:  2  Gwill.  536;  4  PricCj  221.  Asurvej 
of  the  ancient  possession  of  religious  houses  has  been  admitted  to  prove  a 
vicar's  right  to  certain  tithes:  Wils.  170;  2  Gunll.  542.  A  survey  of  ttie 
king's  ports  is  evidence:  Gilb,  Ev.  11.  Parliamentary  surveys  are  ad- 
missible in  evidence:  I  M.  fy  S.  292;  WEost^  284;  1  Mod.  117. 

General  histories  are  admissible  to  prove  a  matter  relating  to  the  kingdom 
at  large:  B.  N.  P.  248;  Vin.  M.  Ev.  {Jl.  b.  46.)  So,  Speed's  Chronicle 
\m^  been  admitted  to  prove  a  particular  point  in  history:  Skin.  14;  1  Vent, 
151;  1  Salk.  282;  Skin.  62S,  s.  c.  But  a  particular  custom  cannot  be 
proved  bv  the  production  of  a  general  history:  B.  N.  P.  248;  1  Burr, 
14;  1  Salk.  282;  Skin.  633;  Piercey^s  casej  2  Jon.  164.  The  year-books 
are  admissible  to  prove  the  course  of  the  courts:  1  Salk.  282. 


PURCHASE. 
^ntCf  "Goods  Sold;"  post^  <<  Vendor  and  Purchaser.'* 

REBUTTER. 

A  Rebuttrr  is  the  deft's  answer  in  pleading  to  the  pit's  surrejoioder* 
It  seldom  occurs  in  pleading.  The  qualities  and  form  ot  it  are  governed 
by  the  same  rules  as  the  dett's  rejoinder  or  pleas:  see  Forms  o/Sebuiier. 
3  Chit.  PI. 


[*749]  *RECEIPT. 

Effect  of.]  It  is  not  necessary  to  have  a  receipt  given  in  any  specifie 
terms;  it  is  sufficient  if  it  purports  to  be  a  discharge,  and  is  intended  lo 
operate  as  such:  period.  Kenyan,  2  Esp.  Rep.  621;  Bee  post ,  ^^Belease," 
ante,  **  Payment.'^ 

*  When  a  receipt  is  given  under  hand  and  seal,  it  operates  as  a  bar^  and 
the  party  is  thereby  estopped  in  a  court  of  law  from  setting  up  parol  evi- 
dence inconsistent  with  me  terms  of  such  deed:  Oilb.  Ev.  142;  IB.  4rCm 
707;  2  Taunt.  141.  However,  where  the  recitals  in  a  deed  show  tbal 
the  money  has  not  been  paid,  the  words  of  the  release  and  receipt  are  re- 
strained in  their  operation,  and  must  be  controlled  by  the  previous  recital: 
Lampon  v.  Corke,  5  B.  i^  ^.  606;  I  D.^S.  211,  S.  S;  ante,  43, 

A  receipt  not  under  seal  is,  in  general,  nothing  more  than  9iprima-/aeie 
acknowleagment  that  the  money  has  been  paid;  therefore,  it  is  not  a  di»- 
cbaige  of  the  action,  nor  is  it  pleadable  in  bar: per  Mbott,  C.  J.,  Skaife  r. 
Jackson,  3  B.^C.  423;  SD.  fy  R.  290.  It  is  not  an  estoppel,  and  Oe 
circumstances  under  which  it  was  obtained  may  be  shown:  to.;  4  B.  ^jStm 
611.    Therefore,  if  one  of  several  pits.,  or  a  nominal  pit  suing  for  anotbep^ 
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person  beneficially  interested,  by  collusion  with  the  defl.|  fraudulently  give 
liim  a  receipt  for  the  debt,  though  no  money  have  passed  between  them, 
the  court  will  preclude  the  deft.  Ttom  availing  himself  of  such  a  receipt,  on 
motion:  1 B.  4*  S.  447.  And,  on  the  production  of  such  receipt,  the  pits. 
are  not  thereby  estopped  from  bringing  evidence  on  the  trial  to  prove  that 
the  money  had  not  been  paid  over  to  them,  and  that  the  giving  the  receipt 
will  be  considered  a  nullity:  Benson  v.  Beniuty  cited  1  Camp.  304,  in 
notis.  It  may  also  be  shown  that  the  receipt  was  not  given  under  a  full  know- 
ledge of  the  circumstances,  but  was  founded  on  mistake  or  misapprehen- 
•ion:  9  T.  S.  366,  Benson  v,  Bennet,  cited  1  Camp.  394;  4  B.  ^  C. 
715;  en.  ^JR.  413;  ante,  675. 

In  general,  however,  a  receipt,  especially  if  it  be  in  full  of  all  demands, 
IB  the  strongest  prima-facie  evidence  of  the  truth  of  it:  1  Camp.  398;  .1 
Bsp*  Bep.  174;  3  Siark.  Ev.  1044.  If  a  party  give  a  receipt  for  the  hist 
rent,  the  former  is  presumed  to  be  paid,  because  he  is  supposed  first  to  re- 
ceive and  take  in  the  debts  which  are  of  the  longest  standing:  Crilb,  L.  E. 
14d.  A  written  acknowledgment  of  the  payment  of  money,  stamped  as  a 
recieififSB  prima-facie  evidence  of  the  fact  of  payment,  although  there  may 
be  other  writing  on  the  same  paper,  amounting  to  an  agreement,  provided 
this  does  not  in  any  manner  control  or  qualify  the  former  part:  1  Camp. 
387;  2  ib.  407.  A  receipt  on  the  back  of  a  bill  of  exchange  is  prima-facie 
evidence  of  payment  by  the  acceptor :  Peahens  Sep.  25.  Acknowledg- 
ments  entered  at  different  times  on  unstamped  paper  are  not  evidence  of  the 
payments  made,  but  a  bill  containing  an  account  of  debits  and, credits,  and 
made  out  atone  time,  to  be  delivered  to  the  deft,  as  showing  the  ba4)nce 
against  him,  is  evidence  for  the  deft. :  2B.  fyP.  501, 502,  n.  A  receipt  is 
evidence  of  payment  to  an  agent,  if  a  person  acki^wledffes  therein  that  he 
has  received  money,  and  thereby  accredits  the  agent  with  the  principal  to 
that  amount;  so,  the  acknowledgment  in  a  policy  of  assurance,  of  the  re- 
ceipt of  the  premium  from  the  assured,  is  conclusive  evidence  of  that  fact 
between  the  underwriters  and  the  assured:  1  Camp.  532.  A  receipt  for 
rent,  stating  it  to  be  a  year's  rent,  up  to  a  particular  day,  is  prima-facie, 
evidence  of  the  commencement  of  the  tenancy  at  that  day:  Doe  v.  Sa- 
muel, 5  Esp.  Rep.  173. 

Pnoov  AS  TO.]  The  receipt  should  be  produced,  duly  stamped  and 
proved,  by  showing  the  party's  handwritine  :  ante,  *^  Handwriting^^  If 
there  be  a  subscribing  witness,  he  should  be  subpoenaed  :  ante,  425.  As 
lo  the  requisite  stamp,  post,  **  Stamp.^'  A  payment  may  be 
proved  by  *other  evidence  than  the  receipt,  and  even  where  a  f^TSO]- 
receipt  has  been  taken  ;  as  it  is  not  like  a  case  of  contract,  which, 
if  reduced  into  writing,  can  be  proved  only  by  the  production  of  the  wri- 
ting. And,  where  a  receipt  is  void  for  want  of  a  stamp,  it  may  be  shown  to 
a  witness,  to  refresh  his  memory  :  1  Ph.  Ev.  501 ;  4  Esp.  Rep.  215 ;  \ 
Am/,  460 ;  1  Saund.  R.  325.  {b) 


RECOGNIZANCE  OF  BAIL,  Acriow  ok. 

Form  of  Rsmedt  and  Flbabings.]  The  more  usual  remedy  on  are- 
cognizance  is  by  sci.  fa.,  as  it  is  more  expedient  than  any  other  method  of 
proceeding,  and  the  bail  have  less  opportunity  of  discharging  themselves  by 
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Tendering  their  principal :  Ttddy  548.  An  action  for  debt  is,  howerer^ 
sometimes  brought,  ib.  ;  and  it  is  sometimes  preferable  to  proceed  in  deb^ 
as  no  costs  are  ulowed  in  a  scire  faciaSy  unless  the  deft,  appears,  Tidd^  9th. 
ed.  1100  ;  and  damages  are  not  recorerable  in  a  scire  facias :  ib.  If  the 
bail  be  bound  jointly  and  seyerally,  as  is  usual,  the  action  may  be  against 
one  of  them  only  :  Cro.Jac.  45.  The  action  need  not  be  in  the  same 
court  as  that  in  which  the  recognizance  was  entered  :  3  Salk.  55 ;  7  T.  S. 
355. 

Declaration.  ]  The  venue  is  local,  and  must  be  in  Middlesex  :  Hoh.  1 96  ; 
2  Saund.  72  ;  2  Smithj  14  ;  5  East,  461.  As  to  (he  venue  in  an  action 
on  a  recbgnizance,  taken  before  a  commissioner  at  Durham,  see  2  Moo.  66. 
The  declaration  must  state  the  recognizance  with  certainty,  pursuing  the 
description  in  the  entry  of  the  recognizance  ;  it  should  allege  in  what  court, 
and  at  whose  suit,  and  for  what  sum  or  cause  the  deft,  became  l>ail :  1  Wils. 
064.  A  variance  would  be  fatal,  under  nul  tiel record:  ib. ;  2  Salk.  564  ; , 
1  Burr.  409  ;  8  Thunt  171  ;  2  Moo.  66.  It  must  be  averred,  in  positive 
terms,  that  the  recognition  is  a  record  :  Stephenson  v.  Oranty  2  N.  B.  103. 
The  breach  must  be  stated  according  to  the  terms  of  the  recognizance. 
Where,  in  an  action  against  two,  a  recognizance  of  baif  was  given  <<  in  case 
the  said  C.  and  D.  should  happen  to  be  condemned,  and  should  not  pay  or 
render  themselves,''  and  a  scire  facias  thereon,  after  showing  that  C.  wbb 
condemned,  but  not  D.,  assigned  a  breach  that  C.  and  D.  did  not  pay,  nor 
render,  &c.,  it  was  held  that  the  breach,  though  in  the  words  of  the  recog- 
nizance, was  defective,  since,  with  that  allegation,  it  was  quite  consistent 
that  C.  had  paid  or  had  rendered  himself,  which  would  have  satisfied  the 
recognizance ;  and,  as  D.  was  not  condemned,  he  was  not  bound  either  to 
pay  or  to  render  :  Wilkinson  v.  Thorley,  AM.fyS.  33.  But,  where  two 
were  sued  in  an  action  of  assumpsit,  and  a  recognizance  of  bail  was  given, 
in  case  the  said  C.  and  D.  should  happen  to  be  condemned,  and  it  was 
averred,  in  the  declaration,  that  C.  was  condemned,  but  no  notice  taken  why 
D.  was  not  also,  it  was  considered  sufficient,  since  D.  misht  have  died,  or 
become  a  certificated  bankrupt  before  judgment,  which  fact  will  be  pre- 
sumed :  ib,  34. 

Plea.l  The  deft,  cannot  plead  m7  cfe6«/,  and  pit  should  demur  to  such 
plea,  or  he  will  be  put  to  prove  all  the  allegations  in  his  declaration  :  ante^ 
406  ;  1  Saund.  38,  a.,  2  id.  344.  Nul  ttel  record  may  be  pleaded  either 
to  the  recognizance  or  judgment  stated  in  the  declaration,  or  to  both :  1 
Saund.  92  ;  Com.  D.  Pleader^  2  fF.  \3.  The  bail  may  plead  that  no  ea. 
^a.  was  issued  and  returned  against  principal,  before  the  action  brought 
against  bail,  but  they  cannot  plead  a  mere  irregularity  in  the  ca.  sa. :  ib. ;  1 
D.  ^  B.&O;  2  Burr.  1187 ;  4  East^  309.  They  may  also  plead  the» 
render,  1  Ld.  Baym.  156,  1  Salk.  101,  or  death  of  the  principal,  before 
the  return  of  the  ca.  sa.y  2  Ld.  Baym.  1256,  WiU.  334, 3  Chit. 
r^75ll  P^'  ^^^  »  ^^^  ^^  V^^^  "must  not  be  that  the  principal  died  be* 
fore  the  issuing,  or  after  the  return  of  the  ca.  sa. ;  10  Mod.  268, 
603  ;  8  Mod.  31  ;  2  Str.  717  ;  6  T.  J?.284 ;  2  Saund.  72,  a.  Payment, 
by  4  JlnnCj  c.  16,  s.  12,  or  release  to  the  principal  or  co-bail,  may  be 
pleaded  by  tiiem  ;  they  cannot,  however,  plead  the  principal's  bankruptcy 
and  certificate  :  1  A  4*  P.  448  ;  5  Moo.  168  ylD.  fyB.  50,  leFdst,  39. 
It  seems,  bail  may  plead  t  writ  of  error  sued  out  and  allowed  Before  there* 
.turn  of  a  ca.  sa. :  2  Easty  439, 
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Sqplication.']  On  nul  tiel  record  pleaded,  the  pit  must  i^ply  the  exist- 
ence of  the  record,  and  conclude  jE7rou//?a/e^/?er  recorduntj  praying,  also, 
that  it  may  be  seen  and  inspected  by  the  court :  I  Sound.  92,  93  ;  Com.  2>. 
JPleaderf2  W.  13.  On  plea  of  no  ca.  sa.y  the  pit.  must  reply,  setting  it 
forth  and  the  return,  concluding  with  a  verification,  2  T.  R.  576  ;  sed  vide 
2  Marsh.  354,  7  Taunt.  30,  as  to  the  conclusion.  When  the  ca.  sa.  does 
not  appear  to  have  been  issued  into  the  county  where  the  venue  in  the  origi- 
nal action  was  laid,  the  deft,  may  traverse  the  allegation,  or  rejoin  the  fact : 
IhuUow  V.  fFatchonm,  16  Easty  39.  If  the  plea  be  that  the  principal  died 
before  the  return  of  the  ca.  sa.,  the  writ  and  return  must  be  replied,  and  it 
must  be  averred  that  the  principal  was  living  at  the  return  of  the  writ :  2 
East,  313. 


Precedents. 
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d^Comtneneement  its  umud  in  debi^  ante,  408. )    For  that  whereu  the  said  deft,  heretofore,  to  wit^ 

in Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  came  pertonaUy 

into  the  court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  said  court  then  and  still 
being  liolden  at  Westminster,  in  the  county  of  Middlesex,  in  his  proper  person,  and  then  and 
there  became  pled^  and  bail  for  one  E.  F.,  that,  if  it  should  happen  that  the  said  E.  F.  should  be 
CQDYicted  at  the  smt  of  the  said  pit  against  the  said  E,  F.,  then  the  said  deft  consented  and  tfteed 
that  aU  such  damages  {or,  in  dtlt,  **  that  as  well  the  said  debt,  as  all  such  damages**)  as  shoulcl 
be  adjudged  unto  the  said  pit  in  that  behalf,  should  be  made  of  his  lands  and  chattels,  and  levied 
to  the  use  of  the  said  pit,  if  it  should  happen  that  th^  said  E.  F.  should  not  pa^  unto  the  said  ^ 
those  damages,  (or,  in  debt,  ^  the  said  debt  and  damages,'*)  or  render  himselfon  that  occasion  to 
the  prisoD  of  the  Marshalsea  of  our  lord  the  king^  before  the  king  himself,  as,  by  the  record  of  the 
said  recognizance  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self hers,  to  wit,  at  Westminster,  aforesaid,  more  fully  appears.  And,  although  the  said  pit,  a& 
terwards,  that  is  to  say,  in,  Slc,  the  same  Michaelmas  term,  in  the  47th  year  aforesaid,  in  the 
said  ccNirt  of  our  said  loixi  the  king,  before  the  king  himself  hore,4o  wit,  at  Westminster,  aforesaid 
in  the  county  of  Middlesex,  aforesaid,  by  Inll,  without  the  writ  of  our  said  lord  the  king,  and  by 
the  consideration  and  judgment  of  the  said  %ourt,  recovered  in  the  said  plea  against  the  said  E. 
F.  £ — ,  for  his  damages,  which  he  had  sustained  as  well  on  the  occasion  of  not  performing  oer- 
tain  promises  and  un£rtakings,  then  lately  made  by  the  said  E.  F.  to  the  said  pit,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  E.  F.  is  convicted,  as 
by  the  record  and  proceedings  thereof,  still  remaimng  in  the  said  court  of  our  said  lord  the  kin^, 
before  the  king  himse^here,  to  wit,  at  Westminster,  aforesaid,  more  fully  appears ;  yet  the  said 
£.  F.  hath  not  paid  to  the  said  pit  Uie  said  damages,  costs,  and  charges,  or  any  part  thereof^  nor 
rendered  his  body  on  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea  of  our  said  lord 
the  king,  before  the  king  himself,  according  to  the  form  and  effect  of  the  said  recognizance,  and 
as  weU  the  said  recognizance  as  the  said  judgment  still  remain  in  full  force  and  effect,  in  no  wise 
satisfied,  vacated,  or  discharged.  And  the  said  pit  hath  not  yet  obtained  any  execution  of  the 
said  judgment,  whereby,  and  according  to  the  form  and  effect  of  the  said  recognizance,  an  action 
hath  accrued  to  the  said  pit,  to  demand  and  have  of  and  fit>m  the  said  deft  the  said  sum  of  £ — ^ 
in  form  aforesaid,  recovered  and  above  demanded.    Yet,  &c.    (fionelunon  in  debt  as  ante,  408,) 

DEBT  ON  A  XaOOGNIZANCB  OF  BAIL  IN  C.  P. 

^{Cimmeneement,  in  debt,  09  anU,  40S.)  For  that  whereas  the  said  deft,  heretofore,  r^752l 
to  wit,  in  -^— ^-.  term,  in  the —year  of  the  reign  of  our  lord  tfie  now  king,  came 
personally  into  his  majesty's  court,  before  the  Right  Hon.  Sir  W.  D.  Best,  Knt,  and  his  oompan- 
lona,  then  his  said  majesty's  justices  of  the  bench,  to  wit^  at  Westminster,  in  the  county 
of  Middlesex,  and  then  and  there,  in  the  said  court  here,  acknowledged  (examine  toitkthe  reeog- 
mzanee)  himself  to  owe  to  the  said  pit  the  said  sum  of  JC--^  above  demanded ;  which  said  sum  of 
J&—  the  said  deft,  for  himself  and  ms  heirs,  did  ctasent  and  grant  to  be  made  of  his  lands  and 
chattels,  and  levied  to  the  use  and  behoof  of  the  pit,  upon  this  condition,  that,  if  judgment  should 
happonia  the  said  court  here  to  be  given  for  the  said  pit  against  one  E.  F.,  in  a  certain  plea  of 
trespass  jon  the  case,  by  the  said  pit  against  the  said  £.  F.,  in  the  said  court  brought,  then  that 
Ihe  aaid  deft  should  satisfy  all  sudi  damages  which  should  be  adjudged  to  the  said  pit  against  the 
oaid  E.  F.,  in  the  iune  oomt  here,  ia  the  plea  aforesaid,  or  sbocdd  mdcr  his  body  on  that  occa- 


a7a  RECOGNIZANCE  OF  BAIL,  ACTION  ON. 

iAoB  to  the  prboaof  tiw  Fleet,  es  by  the  roooid  of  the  eaid  reoopiiMiioe,  remaining  in  the  Mid 
court  Iwre,  at  Wettminater,  aibreaaid,  may  more  AiUy  appear,  (oftfe,  750.)    And  whereaa,  aha, 

lifterwarda,  to  wit,  in  that  said  tern^,  in  the year  of  the  reigfn  aftreaaid,  jndgmnt 

waa  given  in  the  said  coort,  befiire  the  aaid  Sir  W.  D.  Beet,  KnL,  and  liis  oompaniona,  tl»n  Ua 
aaid  majeaty  *a  iusticea  of  the  benoli,  to  wit,  at  Weatminater,  aforeaaid,  for  tlie  aaid  pit  againat  tlie 
aaid  K  F.,  m  the  plea  aforeaaid ;  and  the  aaid  pit  then  and  there,  by  the  cfmaideration  and  jodg. 
ment  of  the  aame  court,  recovered  in  the  aaid  plea  againat  the  aaid  E.  F^'£ — ^  which  in  and  hf 
the  aaid  court  were  adjudged  to  the  aaid  pit  for  liia  damagea,  which  he  had  auatained  aa  wall  by 
the  leaaon  of  his  non-performance  of  certain  promiaea  and  undertalunga  (juejudgment)  b^bretben 
made  by  the  aaid  £.  F.  to  the  said  pit,  aa  for  his  ooata  and  aharges  by  him  about  his  suit  in  that 
behalf  expended,  and  whereof  the  aaid  E.  F.  waa  convicted,  as  bv  the  record  and  prooeedingi 
thereof  atill  remaining  in  the  aaid  court  of  the  bench  here,  to  wit,  at  Weatminater,  aforesaid, 
more  ftOlv  appeara.  And  the  aaid  pit  in  foct  aaith,  that  the  aaid  E.  F.  hath  not  yet  aatiafied  the 
taid  pit  the  damagea  aforeaaid,  by  the  aaid  pit  ao  recovered  againat  the  aaid  £.  F.,  aa  aforesaid, 
or  any  part  thereof  or  rendered  lus  body  on  that  occasion  to  the  priaon  of  the  Fleet,  according  to 
the  form  and  effect  of  the  condition  of  the  said  recognizance,  and  that  he,  the  aaid  pit,  hath  not 
yet  obtamed  execution  of  the  aaid  judgment  a^runst  the  aaid  E.  F.,  nor  any  execution  upon  the 
-.•J '—nee.    And  the  said  pit  further  aaith,  that  the  aaid  judgment  ao  obtained  againat  the 


aaid  R  F.  atill  reniaina  in  full  force,  atrength,  and  effect,  not  in  any  wav  reveraed,  vacated,  paid 
qS,  or  aatiafied,  whereby  an  action  hath  accrued,  dbc    {Conclude  a$  in  UitfrteedaiU) 

See  form  of  declaration  in  debt  on  a  reooffnizance,  where  the  original  action  waa  by  origiaal,3 
cut  P1.474;  on  a  recc^gnizance  taken  before  the  chief  juatice  at  C.  P.  at  ehambers, ifr.,  477;  on 
noogaizanoe  of  bail  in  error,  given  in  C.  P.,  at  Lancaster,  ti.,  478 ;  on  recognizance  of  bul  in 
error  in  C.  P.,  taken  before  a  Judge,  ti^  479 ;  on  a  recognizance  taken  beforea  oommiaaionerm 
the  ooimtry,  ift. ;  on  recognizance  of  bail  in  the  Exchequer,  t6.,  481. 

PLB4  OV  NO  CAFUB  AD  BATISPACXBHDUM. 

{Ael»»  noil,  «a  aiile,  7S5.)  Becauae  he  aara  that,  after  the  recovery  of  the  aaid  iudgment,aa  m 
the  aaid  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  aaid  pit  againat  hiin, 
tihe  aaid  deft,in  thia  behalf,  (or,  if  in  C,  P^  or  by  origind,  **  before  the  commencement  of  this 
■iiit,*0  there  waa  no  writ  of  eapioBadoaHtfaeienMn  aued  or  proaecuted  out  of  the  aaid  ooortof 
our  aaid  lord  the  king,  before  the  king  himaelf  (or,  ^  of  the  bench  aibreaaid,**)  againat  the  aaid 
daft,  upon  the  aaid  ji:Sgment,  and  duly  returned  in  the  aaid  court,  aa  according  to  law  and  the 
enalom  of  the  aaid  court,  fitwn  time  immemorial  uaed  and  approved  of  in  the  aaid  court,  beftra 
the  commencement  ofthiaaoit,  there  ought  to  have  been.  Andtliiaydbc.  {Conelud€  wUk  •vtri- 
^     '      M  ante,  725.) 


PUA  or  DSATH  OP  PEDIOirAL,  BKfOU  UtrUEH  Of  GA.  iLu 

.  (ii^to  fum,  M  ante,  725.)    Because  he  says,  that. afler  the  reoovenr  of  the  aaid 

r^758j  judgment  in  the  said  declaration  mentioned,  and  before  the  return  *of  any  vrrit  of 

eapuu  ad oati^aciendtim  thereupon  againat  the  aaid  £L  F.  (the  principal,)  at  the  soit 

of  the  aaid  pit,  upon  the  aaid  judgment,  to  wit,  on,  Slc  (More  ioming  if  $ci»fa^j\  he,  the  aaid  E» 

F.,  died,  to  wit,  «t,  ^caforeaaid.    And  this,  dbc  (Conclude  mtk a  9er(/Scatton,aaafit«,  735.) 

See  form  of  pleaof  n«2ttil  reeorcT,  ante,  609, 3  CkU,  PL  994;  debt  levied  by/. /».  againat  prin- 
•lpal,ti.,980. 

UrUCATION  TO  A  PUA  OT  MO  CA.  SA.  AGAINVF  PRIRClFAL,  BBITINa  OUT  CA.  8A. 

iPredudi  mm,  ao  poot,  *"  Replieation.^^  Becauae  he  aaith  that  he,  the  aaid  pit,  after  the  re- 
coffory  of  the  aaid  judgment  against  the  aaid  E.  F^  aa  in  the  aaid  dedaration  ia  mentumed,  and 

before  the  oommencement  of  this  suit,  io  wit,  on  the day  of ^  in  the year  of  the 

reign  of  our  said  lord  the  kiog,  soed  and  prosecuted  out  of  the  court  of  our  said  lord  tlie  king,  be- 
fore the  king  himself  the  said  court  then  and  still  being  holden  at  Westminster,  in  the  coun^  of 


oar  sud  lord  the  king  commanded  the  said  sheriff  of  » that  he  ahoold  take  the  aaid  E.  F., 

if  he  ahoold  be  found  in  his  bailiwick,  and  him  aafely  keep,  ao  that  he  might  have  hia  body  before 

our  aaid  lord  the  kinjg,  at  Weatminater,  on ,  toaatiafy  the  aaid  ^t  £—^  for  hia  damages, 

vriiiah  he  had  auatained  aa  well  by  leaaon  of  the  not  performing  certainpromiaea  and  undarta- 
kinga  (oeo  judgment^)  then  ktely  made  to  the  aaid  pit  bjr  the  aaid  E.  F.,  aa  for  hia  oosla  and 
chargea,  by  him  about  thia  suit  in  that  behalf  expended,  whereof  the  aaid  E.  F.  waa  convicted,  aa 
«pi»earedto  ouraudiord  the  king  of  record,  and  that  the  said  aheriffahould  have  there  that  writ; 
wnieh  aaid  vrrit,  aflerwarda,  and  before  the  aaid  return  thereof  to  wit,  on,  dbc,  at,  dbe.,  aftreaaid, 
waa  delivered  by  the  aaid  pit  to ^  Eao.,  who  then  and-there,  and  firom  and  tbenodbrth,  un- 
til and  at,  and  after,  the  return  of  the  aaid  vrrit,  waa  aheriff  of ,  aforeaaid,  to  beexeciiled 
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in  dii6  ftmn  of  law.    At  whkh  day,  to  wit,  oiit  &o.  ((]l<  refiiriMliqr  ^  tiU  lei^)  Ma^ 
lord  the  king  at  Weatmiiuter,  came  the  mid  pit,  in  his  own  proper  pereon,  and  the  aheriff,  to 
wit,  i  Eeq^  on  that  day  returned  to  the  said  court  of  our  said  lord  the  king,  at  West- 

minster, aforesaid,  on  the  said  writ,  that  the  said  deft,  was  not  found  in  his  bailiwick,  as  by  tho 
nid  writ  of  eapa9  ad  sattsfadem^um,  and  the  return  thereof,  duly  affiled,  and  remaininf  of  re* 


thereof^  to  be  adjudged  to  him,  Slc»    {Ante,  751,  as  to  Camhuum,) 

MXrudATION  TO  FUU  OF  DEATH  OF  PRINCIPAL,  BXPORB  BETUIIN  OF  OA.  BA.,  STAlllia  A  OA.  8A.  AMD 
RETUair,  AND  THAT  TBK  PRINCIPAL  WAS  TORN  UVING. 

(Preeludi  mm,  as  pott,  **  Re^ieation,^^)  Because  he  saith  that,  after  the  recovery  of  the  said 
judgment  against  the  said  E.  F^  and  before  the  exhibiting  of  the  said  biU  of  the  said  pit  in  thir 
belMlf,  (or,  in  C.  P^  *^  before  the  commencement  of  this  suit,**)  to  wit,  on  the  — ^-  day  of  » 

in  the  ninth  year  of  the  reign  of  our  lord  the  now  king,  he,  the  said  pit,  sued  and  prosecuted,  ifc 
f state  the  issuing  tfthe  ca.  sa.,  and  the  sheriffs  return  of  non  est  inventus,  and  the  reference  to  tko 
wsrit  and  return,  as  in  the  last  precedent,  J  And  the  said  pit  further  saith,  that  the  said  E.  F.,  at 
the  time  of  the  issuing  of  the  said  writ  of  capias  ad  satisfaciendum,  and  at  the  retnm  thweol^ 
was  living,  to  wit,  at  Westminster  afiiresaid,  in  the  county  aforesaid.  And  this,  ^  (jCondudo 
wUh  a  vnifieation,  as  supra,) 


Evidence, 

As  to  proving  the  record  on  an  issue  of  nul  tiel  record^  seeposif  755  f 
Tiddj  701.  On  a  plea  of  payment,  or  any  other  plea  by  deft,  asserting  s 
fact  of  which  he  is  supposed  to  be  cognizant,  the  burden  of  establishing  that 
fact  lies  on  the  deft.:  2  Eastj  312;  see  ante^  ^* Payment. ^^ 
*If  the  issue  be  taken  on  a  plea  of  a  render  of  principal,  deft,  must  r4^754T 
prove  that  the  principal  was  surrendered  in  due  time  ;  and,  to 
support  his  plea,  therefore,  it  must  be  shown  that  the  deft,  for  whom  he  be-^ 
came  bail  above,  was  in  custody  on  the  return  of  the  ca,  sa.f  which  must 
be  proved  by  the  book  of  the  marshal  of  the  K.  B.,  or  the  warden  of  the 
Fleet,  produced  by  the  proper  oflBcer,  or  an  examined  copy  of  the  render,  a» 
entered  there,  and  from  which  the  true  time  will  appear,  and  which  will  be 
a  sufficient  evidence.  On  issue  taken  on  a  plea  of  the  death  of  principal,  be- 
fore the  return  of  the  ca,  sa,j  deft  must  prove  such  death  :  ante,  402.  Od 
an  issue  joined  upon  the  plea  of  no  ca,  sa,  against  the  principal,  the  writ^ 
and  sherififs  return,  should  be  proved  by  an  examined  copy  of  the  writ  firon» 
the  record,  as  the  best  proof  ot  which  the  nature  of  the  case  is  capable :  Jff. 
N,  P,  234  ;  Sac.  M.  Ev,  H.  ;  4  Esp,  Rep.  160 ;  2  ilf.  ^  &  565  :  pasty 

"  Writ:' 


RECORDS. 

Form  of  Remedy  ok,  and  Pleadings  as  to.]  Where  an  action  is 
brought  on  a  record,  debt  is  the  proper  remedy ;  as  upon  the  judgments  of 
aU  courts  of  record,  an/e,  607,  Gilb.^  tit  Debty  391,  Com.  D.Deot^a,  2, 1 
Chit.  PL  100  ;  or  recognizances,  &c.  ;  and  assumpsit  cannot  be  supported^ 
even  though  the  party  has  expressly  promised  to  perform  it :  ante^  607  ; 
1  Rol  Jib,  11,  517 ;  1  Leon,  293  \  2  M.  fy  S,  309 ;  Cro.  Joe.  506-S  ;  1 
Chit,  PI.  91,  Trover  cannot  be  supported  for  the  conversion  of  a  record, 
as  it  is  not  private  property ;  it  wiU  lie,  however,  for  a  copy  of  a  record  : 
JSbrdtv.  111. 
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^  Declaration.}  The  venue  is  local,  and  must  be  laid  in  the  county  where 
the  record  is  :  Pin.  Jib.  Trial,  H.  2  ;  I  Chit.  PI.  242  ;  ante,  608.  In 
stating  matter  of  record,  however,  it  is  not  necessary  to  state  the  venue  in 
the  body  of  the  declaration,  as  the  record  must  be  presumed  to  be  where 
the  court  is ;  1  Pent.  264 ;  5  East,  473.  In  declaring  on  a  record,  it  is 
unnecessary  to  state  the  circumstances  or  consideration  on  which  the  record 
was  founded,  as  its  validity  cannot  in  general  be  impeached  in  pleading,  or 
affected  by  any  supposed  defect  or  illegality  in  the  transaction  it  was 
founded  on  ;  nor  can  there  be  an  allegation  against  the  validity  of  a  record: 
I  Chit.  PI.  320.  Where  a  record  of  any  of  the  superior  courts  is  pleaded, 
it  must  be  pleaded  with  a  prout  patet  per  recordum,  and  not  with  a  profert, 
for  it  is  in  the  custody  of  the  court,  and  not  of  the  party  :  Com.  D.  Pleader, 
E.  29.  And  so  in  the  case,  also,  of  the  records  of  inferior  courts,  5  Co. 
75,  a.;  the  omission,  however,  is  only  ground  of  a  special  demurrer:  see 
further,  ante,  608,  as  to  declaration  in  debt  on  judgment 
Kb  to  what  a  variance  in  stating  a  record,  see  ante,  608. 

Pleas.'}  In  an  action  of  debt  on  a  record,  when  it  is  the  foundation  of 
the  action,  the  plea  of  nul  tiel  record  is  proper,  either  where  there  is  no 
record,  or  where  there  is  a  variance  in  the  statement  of  it:  Com.  D. 
Pleader,  2  W.\3\  and  Record,  C.  However,  as  the  plea  merely  denies 
the  existence  of  the  record,  matters  in  discharge  must  be  pleaded  specially. 
AjM,  when  the  record  is  die  foundation  of  the  action,  nil  debet  is  insuffi- 
cient and  is  defective  on  demurrer:  2  Saund.  344;  1  ib.  21.  By  4 
^nne,  c.  16,  s.  12,  a  debtor  may  plead  payment  in  actions  on  records; 
but,  to  satisfy  the  statute,  he  must  have  paid  all  the  money  due  to  the 
record  ;  and,  if  that  is  not  the  case,  a  plea  of  actual  payment  is  defective : 
4  Moo.  165.  But  a  plea  of  payment  is  bad  at  common  law,  as  it  is  matter 
in  pais,  and  not  of  record.     And  a  plea  of  accord  and  satisfaction  is  also 

insufficient,  as  not  being  warranted  by  the  statute :  ib.     And,  as 
r*755]  there  can  *be  no  averment  in  pleading  against  the  validity  of  a 

record,  though  there  may  be  against  its  operation,  no  matter  of 
defence  can  be  pleaded  which  existed  anterior  to  it :  2  Marsh.  392.     When 
matter  of  record  is  pleaded,  the  plea  should  conclude  with  a  verification  by         i 
the  record,  <<  And  this  the  said  G.  D.  is  ready  to  verify  by  the  said  record  :         i 
wherefore,"  &c.     As  to  the  prout  patet  per  recordum,  ante,  608,  754.         i 
Where  the  plea  contains  matter  of  fact,  as  well  as  matter  of  record,  it  should 
not  conclude  with  a  verification  by  the  record,  but  with  a  verification  to 
the  country :  3  Mod.  79.    The  plea  of  nul  tiel  record,  also  does  not  con- 
clude with  a  verification  by  the  record,  but  merely  with  a  verification : 
Fortesc.  339. 

Replication.}  To  a  plea  of  nul  tiel  record,  in  debt  on  record,  the  repli- 
cation must  state  that  there  is  such  record,  and  conclude  prout  patet  per 
recordum,  with  a  prayer  that  it  may  be  inspected:  Com.  D.  Pleader,  2 
fV.  13. 

Pboof  of  Rscobd.]  A  record  is  proved^  either  by  producing  the  record 
itself,  or  by  an  exemplification  of  it  under  the  great  seal,  which  is  of  itself 
a  record,  and  needs  no  further  proof,  Oilb.  Bv.  14, 10  X)o.  93 ;  or  by  an 
exemplification  of  it  under  the  seal  of  the  court  (whether  of  a  court  at  com- 
mon hw,  or  of  one  created  by  act  of  Parliament,  2  Sid*  146,  Gilb.  Ev.  17, 


19y  10  Co.  09^  «Ad  aee  Bitrdw,  120 ;  and  which  also  needs  no  fiirther 
proof,  Oilb.  Ev.  IQ^seeon/e,  "  Court  of  Chancery  j^*  ^*  Foreign.  Courts^^* 
&c. ;  or  by  an  examined  copy^  10  Co.  92^  b.j  2  RoL  678,  /.  45,  R.  Hardw. 
l\9y  according  to  circumstances:  Jlrch.  PI  fy  Ev.  360.  Tlie  effect  of 
records,  as  judgments  and  convictions,  ftc,  has  already  been  considered, 
antty  40,  S82,  611.  As  to  the  effect  of  verdicts,  writs,  &c.,  see  poBt^ 
**  Verdict,''  **Writ.'' 

Procfly  Record  itself,  under  Issue  of  Nul  Tiel  Record^  ^c]  If  nul 
ttel  record  he  pleaded,  and  it  be  a  record  of  the  same  court,  the  record  itself 
must  be  produced :  2  Jlrch.  Pr.  B.  R.  38 ;  Tidd,  801.  On  an  issue  of 
nul  tiel  record,  of  the  record  of  a  superior  court,  as  if,  in  an  action  in  the 
C.  P.,  a  record  of  the  E.  B.  be  put  in  issue,  as  the  inferior  court  cannot 
send  for  the  record  of  the  superior,  a  certiorari  must  be  sued  out  with  the 
cursitoTj  directed  to  the  Chief  Justice  of  the  E.  B.,  requiring  him  to  cer> 
tify  the  record  of  the  Court  of  Chancery,  and  the  record  being  there- 
upon accordingly  certified,  an  exemplification  of  it  under  the  great  seal  is 
thence  sent  by  mittimus  to  the  inferior  court,  to  be  there  used  as  evidence : 
s&e  Oilb.  14,  15  ;  1  ^rch.  Pr.  B.  R.  139.  A  record  of  an  inferior  courts 
if  directly  put  in  issue,  is  proved  by  the  tenor  of  the  record,  which  may  be 
obtained  without  the  intervention  of  the  Court  of  Chancery,  and  certified 
under  a  certiorari  issued  by  the  superior  court :  Tidd,  804. 

Id  cases  where  the  record  is  not  directly  put  in  issue  by  nul  tiel  reetr(tf . 
it  may  be  proved  by  an  exemplification,  or  by  an  examined  copy. 

Proof  by  Exemplification.']  An  exemplification  may  be  either  under 
the  great  seal,  or  under  the  seal  of  the  court  in  which  the  record  is  pre- 
served. Exemplifications  under  the  great  seal  may  be  obtained  of  any 
records  of  the  Court  of  Chancery,  or  of  any  records  which  have  been  re- 
moved there  by  certiorari;  but  private  deeds,  exemplified  under  the 
great  seal,  will  not  be  admitted  in  evidence :  B.  N.  P.  227.  Exemplifi- 
cations of  the  records  of  a  public  court,  under  its  own  seal,  are  admissible^ 
without  proof  of  the  genuineness  of  the  seal :  Tooke  v.  Duke  qf  Beaufort, 
Sayer,  297.    As  to  seal,  &c«,  of  foreign  courts,  ante,  **  Foreign  Court.'' 

Proof  by  examined  Copies.]  An  examined  copy  is  evidence 
of  every  *thin2  which  is  matter  of  record,  except  on  the  issue  of  r*766^ 
nul  tiel  record,  when  the  record  is  complete.  But  copies  must 
be  proved  by  a  witness  who  has  examined  them  with  the  originals,  line  by 
line,  or  who  examined  the  copy  whilst  the  original  was  read  to  him,  Reid 
V.  Margison,  1  Camp.  469 ;  but  it  is  unnecessary  for  the  persons  exam- 
ining to  exchange  papers,  and  read  them  alternately :  Gyles  v.  Hill,  ib.  n. ; 
Rolfy.  Bart,  2  Taunt.  470.  But,  to  make  a  copy  evidence,  it  must  be 
shown  that  the  original  came  out  of  the  custody  of  the  officer  of  the  court, 
and  from  the  proper  place  of  depositing  the  records ;  and  this  cannot  be 
shown  by  the  contents  of  the  record  itself:  Jidamtkwaite  v.  Synge,  1 
Stark.  183  ;  4  Camp.  372.  In  the  case  of  ancient  records,  an  examined 
copy  is  admissible,  without  proving  examination  :  B.  N.  P.  228. 

For  making  a  copy  evidence,  the  record  must  be  complete,  by  having  * 
been  delivered  into  the  court  in  parchment;  therefore,  the  minute-bipok  from 
which  the  entiry  of  the  proceedings  at  sessions  is  made,  and  from  which  the 
record  is  subsequently  made  up,  is  insufficient:  fi.  v.  Bellamy,  R.  4r  M. 

Voi,.  II.  36 
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171.  And)  80,  the  judgment-paper  signed  by  the  master  is  not  eyidence: 
B.  N^  P>  ^^^*  In  a  late  case,  where  the  pit  declared  against  an  attorney 
for  negligence,  in  not  causing  an  application  to  be  made  to  the  court  to  set 
aside  proceedings  in  an  action  brought  against  him,  on  the  ground  that  he 
had  never  been  served  with  process,  in  consequence  whereof  judgment  was 
signed  against  him  by  default,  and  afterwards  final  judgment  was  sued  out, 
and  an  execution  issued  thereon,  it  was  held  incumbent  on  the  pit  to  pro- 
duce an  examined  copy  of  the  whole  record,  to  prove  both  the  judgments, 
and  that  proof  of  the  entry  of  the  judgment  by  default  in  the  prothono- 
tary's  book,  and  the  inquisition,  with  the  prothonotary's  allocatur,  were 
not  sufficient  evidence  of  such  judgment:  Godfrey  v.  Jay^  I  M.  1^  P. 
236. 

To  make  a  copy  of  a  record  evidence,  it  must  also  be  a  copy  of  the  whole 
record,  as  an  omission  of  part  might  have  the  effect  of  altering  the  sense 
and  import  of  the  residue:  Gilb.  Ev.  23. 

Proof  by  Office-Copies.']  Office-copies,  when  used  in  the  same  court, 
and  in  the  same  cause,  are  equivalent  to  a  record,  but  in  other  courts  must 
be  proved  by  examined  copies:  per  Ld.  Mansjieldj  2  Burr.  1179;  see 
^Jlffidavit^^  ante,  59;  ^^  Chancery,'^  ante,  35^5. 

Proof  by  Copies  made  by  proper  Officers.']  An  office-copy  is  also,  ro 
some  cases,  evidence,  without  proof  of  having  oeen  examined.  If  an  offi- 
cer, in  whose  custody  the  records  are,  be  authorized  by  law  to  deliver  out 
copies  of  records,  &c.,  to  the  parties,  his  office-copy  is  evidence,  without 
further  proof.  But  it  must  be  one  of  the  duties  of  his  office  to  make  them 
out,  and  not  a  gratuitous  act  of  his.  Thus,  an  office-copy  of  a  judgment  is 
no  evidence,  for  the  officer  is  not  authorized  to  make  it,  ib.,  25;  but  the 
chirograph  of  a  fine  is  evidence,  for  it  is  the  duty  of  the  officer  to  make  out 
copies  of  the  records  lodged  with  him  of  record,  for  the  parties:  Plowd. 
110,  b.;  Oilb.  Ev.  24;  B.  N.  P.  229.  So,  an  office-copy  of  a  rule  of  court 
is  evidence,  for  it  is  the  duty  of  the  clerk  of  the  rules  to  make  out  a  copy 
for  the  parties:  1  Ld.  Saym.  745;  1  Camp.  102,  471,  n.  So,  an  office- 
copy  of  depositions  sworn  by  a  Judge  is  evidence,  for  it  is  the  duty  of  the 
Judge^s  clerk  to  make  out  such  copies:  1  Camp.  101.  So,  the  indorse- 
ment of  enrolment  upon  a  deed  enrolled  is  evidence,  because  the  officer  is 
authorized  to  make  it;  but  if  the  deed  be  lost,  an  office  copy  of  the  enrol- 
ment is  no  evidence,  without  proving  it  to  have  been  examined,  for  it  is  no 
part  of  the  officer's  duty  to  make  it:  Gi7&.  Ev.  24,  25;  Jireh.  PI.  fy  Ev. 
361.  See  supra,  as  to  what  entries  of  authorized  officers  of  parts  of  record 
will  not  be  evidence. 

As  to  the  mode  of  proving  verdicts,  wrils,  inquisitions,  rules  of  court, 
depositions  and  proceedings  m  Chancery,  affidavits,  &c.,  see  those  respec- 
tive titles. 


[<767][  •RECOVERY- 

See  <<Fnrs  and  Recovxrt«'^ 


RECTOR. 

Ante,  462. 
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REGISTER. 
See  "  Public  Documents;**  post^  "  Troveb.'' 


REJOINDER. 

Re  JOINDERS  are  reflated  by  the  aame  rules  as  those  which  goyern  pleas, 
ym&.  this  further  requisite,  that  they  must  support  and  not  depart  from  the 
plea:  2  Sound.  189.  When  a  replication,  or  a  plea  in  bar  in  replevin,  con- 
cludes to  the  country,  the  deft  can  only  demur  or  add  the  common  similu 
ttr:  Chit.  PI.  563.  When  the  replication  concludes  with  a  verification, 
the  rejoinder  usually  denies  it,  and  concludes  to  the  country;  but,  when  the 
rejoinder  introduces  new  matter,  it  must,  as  in  the  case  of  a  plea  or  replica- 
tion, conclude  with  a  verification:  ib.  If  the  deft  deny  several  matters 
alleged  in  the  replication,  the  rejoinder  may  conclude  to  the  country,  with- 
out putting  the  matters  in  i^sue  severally  and  distinctly:  1  Chit.  PI.  563. 


Precedents. 

BUmaTBR  TO  RIPUGATIOlf  OONCLUDINQ  TO  TBI  OOUMTRT.  ' 

In  the  K.  B.  (or  C.  P^  or  Exchq.) .  Term,  9  Gea  4. 

( Term  when  tieaded,) 
And  the  laid  deft,  ae  to  the  said  repUcttioii  of  the  iaid  pit  to  the  said  (second)  plea  of  him, 
the  aud  deft,  and  which  the  said  pU.  hath  prayed  may  be  inquired  of  by  the  ooontry,  doth  the  like. 

CQUBIIIIOKMDrr  or  RUOOIDKK  to  a  SPICIAL  REPUCATION.     CONCLUSION  TO  COUNTRY. 

And  the  said  deft,  as  to  the  said  replication  of  the  said  pit  to  the  said  (second)  plea  of  him,  the 
flaid  deft,  saith,  that  the  said  pit  ought  not,  by  reason  of  any  thing  by  him  in  that  replication 
alleged,  to  have  or  maintain  his  alorMaid  action  thereof  a^amst  him,  the  said  deft  Because 
he  saith  that.  Sec.  {Here  etaU  the  eutjeet-nuOUr  of  the  rejander;  and^  if  it  deny  the  replieatum, 
€9melude  1ku$:)  And  of  this  he,  the  said  deft,  puts  himself  upon  the  country,  dec. 


CONCLUSION  WFTH  A  VBtmCATION. 


And  this  he,  the  said  deft,  is  ready  to  Terify;  wherefore  he  prays  judgment 
flight  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said  deft, 


it  if  the  said  pit 
&c. 


RELEASE. 
As  to  releasing  witness^  to  render  him  competent,  see  post,  *^  Witness.*^ 

Plxadikgs  AS  to.]  a  release  may,  in  case,  assumpsit,  or  debt  on  sim- 
ple contract,  be  proved  under  the  general  issue,  3  Burr.  1363, 
2  ^Camp.  558;  and  need  not  be  pleaded  as  an  estoppel  to  have  f^TSSl 
that  effect :  1  JB.  ^  C.  704 ;  3  JO.  ^  R.  29:  5  B.  fy.A.  606;  2  ^' 
TauTit.  141.  It  may,  however,  be  pleaded  speciaUy,  and  it  is  sometimes 
advisable  so  to  do,  to  narrow  the  evidence  on  the  trial.  It  is  usual,  hoW;- 
ever,  to  plead  the  general  issue  in  conjunction  with  it :  Tidd^  707-8.  A 
release  must  be  pleaded  in  an  action  on  a  specialty,  1  Saund.  67,  a,  I 
Chit.  PL  426;  or  in  covenant.  Com.  D.  Pleader^  2,  b.  8;  or  in  an  action  . 
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cm  8, record^  JBae.  ^&  Release;  or  in  trespass,  8  Sutr*  Id5a  To  the 
plea  of  release,  the  pit  may  deny  it,  or  reply  non  est  factum^  or  that  it 
was  obtained  by  fraud  or  duress,  and  it  is  necessary  to  state  the  particulars 
of  such  fraud,  2  Burr.  944,  9  Co.  10,  1  Chit.  PL  502,  Com.  D.  Pleader, 
S  M.  12 'y  or,  to  a  plea  of  release  by  a  third  person,  pit  may  reply,  he  did 
not  rele^:  2  Sutst.  55. 


Precedents. 

See  ftnne  of  plea  of  releaee  in  aMiimpeit,  3  CML  PI  930;  replicatioii  thereto,  wn  e§t  /oetem, 
16.,  1158;  relocation  that  release  waa  obtained  by  fraud,  ib.}  pleaa  of  releaee  ;pifif  darrein  ooBUr 
^ iii^l23a 


Effect  of,  with  Reference  to  Form  and  Terms  qf  Release.'^  A  re- 
lease should  b^  under  seal,  in  which  ci^se  no  consideration  need  be  stated  : 
Co.  Lit.  264^  b.  It  may  either  be  of  the  whole  or  part  of  the  claim : 
2  RoL  M.  413;  Bac.  M.  Release,  {j3.)  However,  contracts  not  under 
seal  mviy^Jfe/ore  breach,  be  released  by  parol  consent,  or  by  instruments 
not  under  seal:  Cro.  Car.  383;  8  Taunt.  596;  2  Moo.  660;  see  an/e, 
*^  Compositiofi.^' 

Any  words  whereby  the  party  renounces  his  claim,  or  discharges  the 
debtor,  are  sufficient:  the  word  release  is  the  proper  term  to  use;  but  a 
covenant  not  to  sue,  1  T.  R.  446,  or  an  acknowledgment  that  the  party  is 
satisfied,  produces  the  same  effect:  Com.  D.  Rel.  A.  1  Cro.  Eliz.  352, 
&c.  A  release  of  all  manner  and  causes  of  action,  in  the  usual  terms, 
will  discharge  any  inchoate  ri^ht  of  action  or  existing  debt,  as  money  to 
be  paid  at  a  luture  time  by  specialty  or  simple  contract:  2  Stark.  240.  Cro. 
Jac.  300;  Com.  D.  Rel.  (E.;)  Bac.  M.  Where  a  release  contains  intro- 
ductory matter,  explaining  the  facts,  the  release,  though  in  eeneral  terms, 
must  be  controlled  by  the  previous  recital,  and  the  court  will  give  such  an 
effect  to  it  as  may  best  consist  with  the  manifest  intention  of  the  parties  and 
the  real  justice  of  the  case:  per  Mbott,  C.  J.y  Lampon  v.  Corke,  S  B.  fy 
Ji.  609;  2B.6rB.  38;  2  M.  fy  S.  423.  A  covenant  that  the  party  "shall 
and  will  release, '^  is  no  release:  \  B.  Sf  A.  8.  In  general,  where  a  simple 
security  for  a  debt  is  given,  it  is  extinguished  by  a  specialty  security,  if  the 
remedy  given  by  the  ktter  is  co-extensive  with  that  which  the  creditor  had 
upon  the  former;  but,  where  the  deed  is  intended  as  ayi/rMer  security, 
and  reciting  an  existing  security  given  by  the  deft  as  a  surety,  it  has 
been  held,  Uiat  it  could  not  have  been  intended  to  operate  as  an  extinguish- 
ment of  all  claims  upon  him,  as  it  appears  that  the  parties  intended  the  ori- 
ginal security  to  remain  in  force:  per  Bay  ley,  J.,  Twopenny  v.  Youngs 
SB.^C.  210-1;  5D.fy  R,  259;  2  B.  fy  B.  38. 

tfith  Reference  by  whom  made.]  A  release  by  an  agent  will  some- 
tixQi^  do,  where  the  agent  is  duly  authorized :  ante,  733.  A  release  b^ 
one  of  several  joint  creditors,  who  is  one  of  the  pits,  on  the  record,  is 
^mpetent  to  give  it,  on  the  principle  that  it  is  a  discharge  of  the  debt:  2 
Camp.  bsV,  9  B.  ^  C.  422;  Bac.  Jib.  Rel.;  3  Bulst.  29.  Bat;  in  the 
case  of  trustees,  or  where  a  nominal  pit  fraudulently  releases  the  action,  to 
the  prejudice  of  the  party  beneficially  interested,  "a  court  of  law  will  avoid 
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h  by  equitable  Interference^'^  and  will  admit  evidence  to  ahow  that  it  was 
a  fraudulent  transaction:  3JB.^C/42l;5D.^  R.  290.  Wtiere 
husband*  and  wife  lived  separate,  under  a  deed  that  she  should  [^  7591 
enjoy  her  separate  property ,'  &c.,  all  effects  which  she  might 
acquire^  &c.,  by  any  gift,  grant,  representation,  &c.,  and  she  afterwards 
sued  as  executrix  of  R.  M.,  and  the  husband  was  joined  for  comformity, 
the  court  set  aside  a  release;  and  Holroyd^  J.j  said,  ^^I  think  that  this  re- 
lease is  clearly  in  fraud  of  the  deed  of  separation  :  4  J?.  fy  A.  422.  How- 
ever, a  clear  case  of  fraud  and  injustice  must  be  made  out  to  induce  the 
court  to  set  aside  the  release,  where  the  party  has  a  strict  legal  right  so  to 
do:  7  Taunt.  421/ 

fFith  Reference  to  whom  made.']  A  general  release  to  one  of  several  joint 
debtors  is  a  release  to  all;  and  that,  even  in  cases  where  their  undertaking 
is  several,  as  well  as  joint,  on  the  principle  of  the  release's  being  a  satisfac- 
tion of  the  debt,  and  there  is  but  one  duty  extending  to  all  the  debtors ; 
therefore,  a  discharge  of  one  is  a  discharge  of  all:  Bac.  M.  Rel,  G,;  Co. 
Lit.  232;  RoL  M.  But  release  in  a  covenant  not  to  sue  will  not  have 
this  effect,  but  <<  will  be  construed  so  as  to  give  effect  to  it,  according  to 
the  particular  purpose  for  which  it  was  made:''  2  Show.  47;  4  Jlf.  fy  S. 
4S3;  8  T.  R.  168;  Z  B.  fy  C.  212;  S  D.  fy  R.  259.  Therefore,  a  release 
given  by  one  of  two  partners,  with  a  provision  that  it  should  not  prejudice 
the  pit  as  to  any  claim  which  he  might  have  against  another  partner,  and 
that  he  might  notwithstanding  the  release,  sue  them  jointly,  or  the  other 
partner  separately,  a  joint  action  having  been  commenced,  anikhe  release 
pleaded,  to  which  pit.  replied,  that  the  party  released  was  only  joined  for 
the  purpose  of  recovery  against  the  other  partner,  on  demurrer,  the  court 
held  the  replication  good:  2  B.  fy  B.  38;  and  see  Perfect  v.  Musgrove,  11 
Price,  118;  2  B.  ^  j3.  210;  4  B  ^  C.  507,  and  note ;  5  D.  ^  R.  259. 
A  deed  *^  inter  parte^^  cannot  operate  as  a  release  to  strangers,  although 
it  contain  apt  words  of  release:  3  M.  fy  S.  308;  Bac.  Ab.  Mekwe.  (6.) 

PfiooF  AS  TO.  ]  The  release  should  be  produced  duly  stamped  and  proved 
by  the  subscribing  witness,  who  should  be  subpoenaed ;  and  see  further  as 
to  evidence  of  deeds,  ante,  422,  which  will  here  reply.  A  release  may  be  ' 
sometimes  established  by  presumptive  evidence:  Washington  v.  Brymer, 
Peake  Ev.  422;  3  Stark.  Ev.  1291;  Tidd.  18;  and  see  ante,  718,  as  to 
presumption  of  payment  Where  a  fraudulent  release  is  set  up  in  answer 
to  a  just  debt,  it  would,  it  seems,  be  both  inconvenient  and  inconsistent  to 
prevent  the  pit  from  defeating  the  instrument,  merely  because  the  party 
might  obtain  a  remedy  in  equity;  and  when  it  is  very  possible  that  a  court 
of  equity  might,  the  party  being  guilty  of  fraud,  denying  on  his  oath,  again' 
send  the  pit  to  law,  to  have  his  case  tried  by  a  jury.  The  party  may,  by 
recourse  to  equity,  obtain  an  answer  from  his  adversary  on  oath,  an  advan- 
tage which  he  could  not  obtain  at  law;  but,  if  he  chose  to  waive  that  advan- 
tage, there  seems  to  be  no  reason  why  he  should  not  at  once  impeach  the 
deed  for  fraud  by  evidence  upon  the  trial:  3  Stark.  Ev.  1294.  '    ^  - 
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[*7«0]  /  »HEPLEVTN^ 

•]^ATiTsu:  or  Action,  ^mt  yf&ijx  it  libs  in  general,  760. 
Fofiu  OF  Pleadii^os,  Wl.ftrDedlaratidnf  ib. — Avowry,  ib. — Plea  in 
Bar^762. 

l^RBCEDENTS,  TBS.    .  •  •    * 

Evidence/  '^^l.-^tJitdtr  mm,  cepit,  ib. — ffntier  non  demisit  and  non 
tenuit, i8.***l7firfer  rlcn  en  arrear,  768.-^i7nder  traverse  efBeJtJ^z 
being  Bailiff ^  ib. — Under  Jlvawry  Jftr  DiUress,  damage  fea- 

CoBfPSTENor  n  WirwisssBs^  7€9. "  r 


Nature  qf  the  Action^  and  tvhen  it  lies. 

Repievik  is  the  remedy  to  ;«cover  damages  ^r  the  taking  away  a  per- 
son's, goods.  The  plti'  caA  only  recover  damages  for  the  taking  of  the 
goods,  and  for  the  detention  till  the  time  of  the  replevy,  and  not  £e  value 
of  the  goods  themselves:  I  Saund.  347,  A.  n.  2;  Lutw. .IISO-^I.  Reple- 
vin lies  in  all  ^ases  where  there  has  been  a  wrongful  taking  of  personal 
chattels,  where  the  party  had  in  them  either  absolute  or  special  property, 
and  not  merely  in  the  caSe  of  a  wrongful  distress,  3  Bl.  C.  146,  2  &L  N. 
P. ;  though  now  it  is  seldom  ad6pted  but  for  distress  for  rent,  damase  fea- 
sant, poor'tf  rate,  &c. :  Com,  D.  Actiony  M.  6.  Where  there  has  been  a 
distress  for  rent,  replevin  lies  only  where  no  sum  whatever  has  been  in 
arreai',  or  where  there  has  been  a  tender  of  all  that  was  in  arrear,  or  the 
like,  where  the  original  seizure  was  totally  imjjistifiable:  5  T.  R.  248,  n. 
c.  ^  B.fy  F.  848;  ante^  437.  If  any  sum,  however  small,  were  due,  and 
the  distress  were  for  a  greater  sum,  or  excessive,  or  otherwise  irre^lar,  the 
remedy  must  be  by  action  on  the  case:  ante^  497.  U  a  superior  court 
award  an  execution,  it  seems  that  no  replevin  lies  for  the  goods  taken  by 
the  sheriff  by  viirtue  of  the  execution ;  and,  if  any  person  should  pretend  to 
take  out  a  replevin,  the  court  would  commit  him  for  a  contempt  of  their 
jurisdiction,  6ilb.  Repl  161,  Willes,  672,  n.  &.,  2  Str.  1184,  1  Chit. 
PI.  147;  and  where  goods  are  t&ken  byway  of  levy,  as  for  a  penalty  on  a 
conviction  under  a  statute,  it  is  g^endly  in  the  nature  of  an  execution, 
and,  unless  replevin  be  panted  (^  the  statute,  this  action  will  not  lie,  the 
'  conviction  being  coaelusive,  and  its  legality  not  questionable  in  replevin, 
Com.  D:  Action,  M.  6.  WilltSy  673,  n.  o.;  but,  where  a  special  jurisdic- 
tion is  given  to  justices,  &c.,  and  they  exceed  it,  in  some  cases  replevin  lies: 
Willesy  672,  w.  4.;  1  Chit.  PI.  147. 

The  action  can  only  be  maintained  for  the  taking  and  detaining  of  /ler- 

sonal  chattels  I  therefore,  fixtures  cannot  be  recovered,  4  T.  S.  504;  nor, 

'  it  appears  can  money.  Moo.  394,  unless  perhaps  in  a  bag  or  the  like.     It  is 

necessary  that  the  pit  ih  replevin  have  a  general  or  special  property  in  the 

riods  taken,  or  he  cannot  maintain  the  action,  10  Mod.  25,  Co.  Lit.  145, 
,  and  he  must  also  have  the  immediate  right  of  possession:  52,  6.,  B.  N, 
P.  7  T.  S.  9.  It  does  not  lie  where  the  interest  is  in  reversion:  ib.,  4  T. 
a.  504.  Executors  miy  recover  in  this  action,  where  the  taking  was  in 
the  life  of  their  testators:  B.  N.  P.  54.  Several  persons  cannot  join  their 
sevecal^rights  in  this  action,  but  each  must  have  a  separate  replevy,  B.  i^ 
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P.  8d;  but  joint  tehanUot  tsnaat)  in  oQinmoninay:  Co.  Lit  \4^  A 
husband  may  replevy,  ^here  tbe  goods  of  the  mfa  vr%xe  taken  whilatxole: 
B.  N.  P.  52y  b.  Replevin  is,  in  ixumgK  cases,  mtre  preferable  than  tres- 
pass, because  the  pit.  may  present,  |by  bis  ple^  in  bar,  several  answers  td  . 
the  defi's  defence,  which  he  cannot  do  in  trespass:  see  posi^  762,  as.  to 
pleas,  &c.  .    •  '    » 

Form  of  Pleadings^  [*76i]  '  . 

Declaration.']  The  declaration  may  be  entitled  of  the  term  of  the  x^- 
turn  of  the  re.  fa.  lO.,  3  T.  R.  624,  or^  as  it  would  seem,  of  tbtt  in  which 
the  declaration  is  deliver^,  5  TaunU*11A ;  1  Marsh.  S'ft,  9.  c;  and  it 
will  be  irregular,  if  entitled  of^  an  intermediate  term;  and  deft,  may'sieii 
judgment,  though  he  cannot  set  aside  the  proceedings,  1  fVils,  242.    The 
venae  is  local,  and  must  be  laid  in  the  cdunty  where  the  cattle  were  ta&en, 
as  the  place  is  material  and  transferable,  except  when  th6  cattle  were  driven  * 
into  another  county,  in  which  case  4h6  ph.  has  his  election  to  bring  his  re- 
plevin in  either  county,  and  may  lay  his  venue  in  the  county  in  wiuch  the 
replevin  is.  Doc.  Plac.  315,  as  the  wrong  continues  wherever  the  deft.  ha» 
cattle :  per  Wilmotj  C.  J.  2  fVils.  355.     The  declaration  charges  the  de*- 
fendant  with  having  taken  the  goods  of  the  plaintiff,  and  unjustly^  detained 
them  against  sureties  and  pledges,  until,  &c.:  2  H.  Bl.  548.     The  preciser 
day  of  the  taking  need  not  be  stated,  .though  it  is  usual  so  to  do.     The  pit. 
may  in  the  same  declaration  count  for  several  takings,  part  at  one  day  and 
place,  and  part  at  another  day  and  place:  F.  N.  B.  68.     It  is  necessary  to 
allege  the  place  where  the  distress  was,  as  well  as  the  ville  or  parish.  Cro. 
Eliz.  SQ^y  Hob.  16  ;  otherwise  the  deft,  may  demur,  2  fVils.  3H-;  but 
the  omission  is  cured  by  pliading  over,  or  after  verdict.     The  place  and 
ville,  or  parish,  are  material,  and  traversable,  1  Saund,  347,  n.  1,  Hob.  16,. 
Cro.  Eliz.  896,  Moo.  678,  1  Brotonf.  176, 1  Sid.  9,  10, 20,  Carih.  186  ;. 
and  the  deft  may  plead  cepit  in  alio  loco;  and,  as  the  plaee  must  be 
specially  mentioned,  no  new  assignment  is  permitted:  ^reem.  238.  Where 
cattle  or  goods  are  taken  in  two  places,  it  ou^t  to  appear  what  number 
was  taken  in  each:  Lit.  Sep.  37;  Com.  D.  PL  3  K  10.     The  good9- 
taken  must  be  described  with  certainty,  though,  indeed,  the  same  strictness* 
does  not  prevail  as  formerly :  2  Saund.  74,  b.     A  declaration  for  taking, 
divers  goods  and  chattels  of  pit.  is  ba4  for  uncertainty  ;  and,  though  judg-* 
ment  pass  by  default  for  pit,  the  defect  is  not  cured  by  the  Stat,  of  Jeofails  r 
4  Anncy  c.  16  :  7  Taunt.  642  ;  1  Moo.  386,  b.  c.     The  pr(merty  should 
be  stated  to  belons  to  the  pit:  Rep.  tempt.  Hard.  118  ^  2  Sir.  1023.     If 
the  declaration  be  by  hushed  and  wife,  the  interest  of  thti  wife  in  the  goods^* 
must  appear,  2  N.  R.  405,  and  be  particularly  described  ;  though  it  is  not' 
necessary  to  mention  their  value,  yet  their  number  should  be  stated ;  others 
wise,  how  is  the  deft  to  obtain  judgipent  of  reiomo  hflbendof  1  Moo.  . 
Rep.  386.     Where  the  property  telongs  to  several  persotis,  having  distinct 
interests,  they  cannot  join :  Com.  D\  Pi.  3  K.  10    The  value  of  the  ^oods, 
&e.,  need  not  be  stated,  2  Saund.  320,  unless  the  declaration  be  in  the 
deiinei,  which  is  now  very  unusual. 

Avowries^  fyc.'l  The  general  issue  in  replevin  is  nan  cepit  modo'tt  ' 
forvfiOy  by  which  the  deft  puts  in  issue  not  only  the  taking,  but  also  the 
taking  in  the  place  alleged  in  the  declaration :  1  ^tr.  507.     Where  the 
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deft,  vmtits  n  tetam  of  the  cattle,  he  should  plead  that  he  took  the  cattle  In 
some  otherplace,  describing  it,  and  traverse  the  place  laid  in  the  declara- 
tion, and  should  ^vow  or  make  cognizance,  stating  the  cause  for  which  he 
distraiaed :  1  Saund.  347,  n.  1.     Where  the  deft,  neither  took  the  cattle 
in  the  place  named,  nor  had  them  afterwards,  he  should  plead  cqnt  in  alio 
loco  J  and  he  will  thereby  be  entitled  to  have  them  returned :  1  yent.  127  ; 
'  B.  N.  P.  54.     Where  the  distress  is  for  poor's  rates,  the  deft,  may  plead 
not  guilty,  and  give  the  cause  of  taking  in  evidence  under  that  issue :  43 
Eliz.  c.  2,  3.  19.     And  so,  in  the  case  of  sewer's  rates,  a  general  issue  ia 
given  by  23  Hen.  8,  c.  5,  s,  19,  and  under  the  bankrupt  laws :  1  Jac.  1, 
c.  5,  3.  16.     If  the  deft,  says  he  wel)  avows,  instead  of  well  acknowledges^ 
the  caption,  no  objection  can  be  taken :  Cro.  Jl  373.     An  avowry  for 
damage  feasant  is  not  governed  by  the  provisions  of  any  statute  ; 
r^762l  ^^^  i^  'proceedings  are  wholly  at  common  law;  it  is  most  fre- 
quently made  use  of  by  a  freeholder^  copyholder,  or  by  a  teoant 
for  years,  Wilkinson  on  Replevin^  59  ;  and  the  deft,  must  therefore  avow 
or  make  cognizance  with  particularity  :  2  JB.  fyP.  359;  2  Saund.  284,  rf./ 
1  ib.  347.     But  the  11  Oeo.  2,  c.  19,  s,  22y  gives  ft  .general  avowiy,  in 
cases  of  distresses  for  rent  service.     It  is  not  incumbent,  however,  on  the 
.    deft  tD  pursue  this  course,  and  it  is  advisable  in  some  cases  to  set  out  the 
title  specially,  in  order  that  a  traverse  of  a  particular  part  of  it  may  be 
taken,  that  the  parties  may  take  on  a  particular  point :  2  Saund,  284,  4*0. 
Under  a  distress,  a  rent  charge  is  not  within  the  act,  \  B.  S^  P.  2\Sy  I  N. 
S.  56 ;  and  it  is  necessary  that  tiip  deft  avow  specially,  where  he  had 
made  tiie  distress  after  the  goods  had  been  removed,  or  foi*  rent  after  the 
term  had  expired :  8  ^nne,  c.  14,  ^.  2,  6,  7;  2  Saund.  284,  a,  b.;  Fur^ 
neaux  v.  Fotherbj/y  4  Camp.  135.     In  an  avowry  for  rent,  the  party  must 
not  only  state  a  title,   but  he  must  show  a  title ;  but,  in  an  avowry  for 
damage  feasant,  it  is  sufficient  if  he  merely  state  generally  that  he  was 
seized:  1  Ld.  Saj/m.  333.     A  landloM  may  distrain  and  avow  for  rent  in 
arrear,  though  the  possession  be  in  an  assignee  of  his  tenant :  8  Easty  316, 
note.     In  an  avowry  for  rent,  though  more  be  alleged  to  be  due  than  is 
due,  yet  will  the  deft  be  entitled  to  so  much  as  he  can  prove  to  .be  due: 
Forty  V.  Imber,  6  East,  434 ;  5  T.  B.  248.     If  the  whole  rent  be  in  ar- 
rear, the  deft,  may  avow  for  only  part ;  but,  if  partonly  be  in  arrear,  the 
deft,  cannot  avow,  unless  he  can  prove  he  has  received  an  equivalent  for 
the  remainder:  l^aund.  201. 

Pleas  in  Bar.]  The  pit  cannot,  in  this  action,  reply  de  imuria:  Finchj 
396;  \  B.fy  P.  76.  But,  hjAAnnCy  c.  16,  he  may,  in  general,  with  leave  of 
the  court,  reply  several  pleas  in  bar.  To  an  avowry,  or  recognizance  for 
ren^  the  pit  cannot  plead  nil  habuit  in  tenementisj  he  may,  however, 
deny  the  demise  or  tenancy  as  stated,  which  denial,  if  the  avowant  claims 
under  a  derivative  title,  and  has  nevfr  received  rent,  will  put  such  title  in 
issue:  2  fFib.  208;  6  T,  B.  4;  Com.  B.  PI.  3  K.  16,  20,  h.  And  pit  may 
plead  that  no  part  of  the  rent  was  in  Arrear,  ib.,  concluding  each  to  the 
country,  1  Ld.  Baym.  641;  1  Saund.  103,  6.,  Com.  D.  PL  3  K.  20;  or 
he  may  plead  payment  of  rent  to  a  ground  landlord,  or  prior  incumbrancer, 
or  of  land  or  property  tax,  though  he  cannot  avail  himself  of  any  other  set- 
off, 4  7!  B.  511,  6  Thunt.  524,  Doug.  624-5,  2  Chit.  Bep.  531,  6  Taunt. 
524,  2  Bing.  94:  und,  as  to  pleas  of  payment  of  ground  rent,  see  1  j9.  4^  B. 
37,  S  Moo.  287,  s.  c;  see  3  A  ^J.5l6}  as  to  property  tax,  I  B.  ^Ji. 
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183.  So,  a  fMirtj  maj  plead  a  former  distreiis,  and  satisfaction,  under' it, 
5  ibfoo.  542y  4  ib.  409,  I  B,  fy  •S.  157  ;  eviction  is  also  a  good  plea  in  bar. 
To  an  avowry  or  cognizance  by  a  freeholder,  or  a  copyholder,  or  his  tenant, 
for  a  distress  damage  feasant,  the  pit  may  deny  his  title,  and  conclude  to 
the  country,  or  state  his  own  title  specially,  and  concludt  with  a  traverse, 
though  the  former  seemd  preferable,  2  Saurid.  206,  a.  n.  22^  1  Saund,  103, 
4.,  1  Co,  63-4,  1  Chit.  Ph  511;  or  pit  may  state  a  demise  to  him  from  the 
deft.,  or  a  right  of  common  in  the  loctis  in  gttOj  either  as  a  freeholder  or  a 
copyholder,  or  as  his  tenant.  Com.  D.  PL  3  K.  24,  prescribing,  if  by  a ' 
freeholder,  ib,,  Com,  D,  PL  3  K,  24,  1  Saund.  348,  n.  10,  or,  if  by  a 
copyholder,  alleging  a  custom  within  the  manor,  eithef  for  all  copyholders 
within  the  manor,  or  for  the  tenant  of  the  deft's  land  in  particular,  td., 
1  Saund.  348,  n.  8,  11,  1  Chit.  PL  511;  or  the  pit  may  plead  a  ri^ht  of 
way.  Com.  D.  PL  SK.  25;  or,  in  excuse  for  the  cattle  having  been  m  the 
locus  in  quo,  he  may  plead  defect  of  fences,  which  the  deft  ought  to  have 
repaired:  2  Saund.  284,  c.  289,  n.  7 ;  2  ff.  BL  527.  So,  admitting  that 
the  cattle  trespassed  in  the  locus  in  quo,  the  pit.  may  traverse  that  the  dis- 
tress was  whilst  the  cattle  were  damage  feasant,  3  Esp.  Rep.  95,  oi;  may 
plead  a  tender  before  the  impounding.  Com.  D.  PL,  3  K.  2%'B,  N.  P. 
60;  and,  in  the  case  of  a  distress  damage  feasant,  the  plt^  mav  plead  in 
bar,  that  the  avowant,  after  making  the  distress,  used  the  cattle,  *    . 

or  otherwise  became  a  trespasser  *ab  initio:  Com.  D.,  PL,  3  K.  [[*768"j 
20;  1  Chit.  PL  512.  To  any  cognizance  the  pit  may  traverse, 
the  deft.'s  being  bailiff;  1  Ld.  Raym.  641;  Com.  D.  PL,  K.  14.  If  the 
deft,  has  pleaded  cepit  in  alio  loco,  with  an  avowry  or  cognizance  for  a 
return,  the  pit  must  take  issue  on  the  traverse  of  the  place,  or  amend  his 
declaration,  for  he  cannot  traverse  any  matter  in  the  avowry  or.cognizance: 
but,  if  the  deft,  had  them  in  the  place  mentioned  in  the  declaration,  though 
be  took  them  elsewhere,  the  pit  may  safely  take  issue :  1  Saund.  347,  n. 
I:  ante,  761.. 


Precedents.  > 

VBSAMkrtm  IN  unxvuf  m  K.  B.  oa  CL  P. 

In  the  K.  B.  (or  C  P.)  ^  Trinity  Tenn,  9  Geo.  4L. 

{See  ant^,  761, ««  to  «^ 
-  (foetil)  to  wit  C.  D.  (the  deft,  in  this  rait)  was  rammoned  to  uinM*  A.  B,  (tbat  pit 


in  this  suit)  of  a  plea,  wherefore  he  took  the  cattle,  goods,  and  chattels  (or,  *'thMom,**)  (aecordituF 
<•  the  taking)  of  the  said  pit,  and  unjasUy  detained  the  same  against  suietiefl  «nd  pledges,  untu, 
Sui.;  and  tnereapon  the  said  pit.,  hj  £.  F.,  his  attorney,  complains^  for  that  1^  said  deft.,  on 

the day  of A.  D. {ante,  761,)  in  the  parish  of  -^ * — •  (anU,  761,)  in  the 

oonnty  of  ,  in  a  certain  dwelling-house  there  (according  to  the  fact,  ante,  761,)  {or^  if  ^ 

on  lafii,  **in  a  certain  Close,  there  called  »")  took  the  catUe,  ffoods,  nai^^Mttels^  to 

wit  (ante,  761 ;  as  to  dcMcribing  $tanding  com,  tee,  2  Chit.  Pl  844,  n.)  df  him,  the  said  plL  (anle, 
761,)  of  great  value*  to  wit,  of  Uie  value  of  X —  {ante^  761,)  and  unjustly  detained  the  «ame,  against 
sureties  and  pledgosi,  until,  Slc;  wherefore  the  said  pit  saith  that  he  is  ininred,  aml'hau  suftained 
damage  to  the  amount  of  £—  (intert  enough;)  and  therefore  iie  hrin^  nis  suit^ACi 

See  preoede&t  of  deeUraUon  in  replevin  in  the  county  ocyirt,  3  CAit  Pt  854 

ruu  or  RON  omT. 

In  the  KB.  (or  C.  P.)  ;  Trinity  Term,  9  Geo.  4. 

CD.)     And  the  said  deft.,  hy  E.  F^  his  attomev,  comes  and  defends  the  wrong  and  injury, 

ata.  >  when,  dtc,  and  says  that  he  did  not  take  the  said  cattle,  goods,' and  chatt^  in  the  said 

A.  B.  \  declaration  meptioned,  €r  any  or  either  of  them,  or  any  part  thereof  in  manner  and  form  ai 

Vox..  IL  S7 
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the  sak!  pit  hath  dlwftthflfeofeomphinedaguiiit  him.    And  afthtfli0,theRid  deft., 

■elf  npoA  the  country,  dtc. 

CUMMKNCBMKMT  OF  AN  ATOWftT. 

And  the  said  deft,  by  ,  hie  attorney,  oomet  and  defends  the  wran^  and  injury,  when, 

itc^  and  well  avows  the  takingr  of  the  said  cattle,  goods,  and  chattels,  In  the  said  declaration  men- 
tioned, in  the  said  close  and  dwelling-house  (m  in  deekration,)  in  which,  dtc,  and  justly,  dbc^ 
^(leattse  he  says  that,  &c 

OOMMKNCKIISNT  OF  A  OOGNIZAIICK. 

And  the  said  deft^  by  ,  his  attorney,  comes  and  defends  the  wrong  and  injury,  whan, 

Slc^  and,  as  the  bailiff  of  G.  IL,  well  acknowledges  the  taking  of  the  said  goods  and  dhattiels 
in  the  said  declaration  mentioned,  in  the  said  dwelling-house  In  which,  dtc,  and  justly,  dtCv 
because  he  says  that,  Slc 

OQMMCNOEMKWT  OF  AN  ATOWRT  AND  OOONIIANOI. 

And  the  said  defts.,  l^ ^  their  attorney,  come  and  deftnd  the  wrong  and  injury 

when,  dLc^  and  the  saidi^.  D.,  in  his  own  right,  well  avows,  and  the  said  E.  F.,  as  bailiff  of  tlw 
said  C.  D^  well  acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said  dechiration  men- 
tioned, in  the  said  dwelling-house  in  which,  dtc,  and  justly,  dco.    Because  they  say  that,  dbc . 

OOMGUmiON  OF  AX  ATOWBT  Oft  OOQNBANGB. 

And  this  he,  the  said  deft,  is  ready  to  verify ;  wherefore  he  pra^  judgment  and  a  retam  oT 
the  said  goods  and  chattels,  tngether  with  his  damages,  Ac,  according  to  the  form  of  the  statoto 
in  such  case  made  and  provided,  to  be  adjudged  to  him,  Slc 

AtOWKT  OR  COGNnEANCB  FOR  RKNT. 

r^764l      ^{Commencement  em  anU,  763.)    Because  he  says  that  the  said  pit  (or,  ** one  C 

DV)  for  a  kmg  time,  to  wit,  for  the  space  of years  next  before,  and  endings 

on  the day  of  ■  ■»  A.  D. ,  and  from  thence  until,  and  at  the  same  time,  wheo, 

&c^  held  and  enjoyed  the  said  dwelling-house,  in  which,  &^  with  the  appurtenances,  as  tenaiit 
thereof,  to  the  said  deft  (or,  *'G.  IL,")  by  virtue  of  a  certain  demise  thereof  to  him,  the  said 


ending,  as  aforesaid,  on  the  said day  of ,  in  the  year  aforesaid,  and  fhNn  1 

until  and  at  the  said  time,  when,  Slc^  was  due  and  in  arrear  from  the  said  pit  to  the  said  d&SL 
(or,  **E.  F.,"  in  a  eognixanee,)  he,  the  said  deft,  well  avows  (or,  if  a  eegnizanee^  **as  bailiff  oT 
the  said  E.  F^  well  acknowledges**)  the  taking  of  the  said  goods  and  chattels  in  the  said  dwellia^. 
house,  in  which,  &.c,  and  justly,  ^.,  as  for  and  in  the  name  of  a  distress  for  the  said  ren^  wo 
due  and  in  arrear  to  the  said  deft  {or^  **£.  F.,")  as  aforesaid,  and  which  is  still  in  arrear  and 
unpaid.    And  this,  dec.    {Conclude  wUh  a  verification,  at  «nte,  763.) 

AVOWRY  BT  A  FRKKHOLDER,  UKVEK  A  DI8TRKB8  DAM AOK  F1A8ANT. 

{Commencement  a$  ante^  763.)  Because  he  saith  that  the  said  place  in  which,  Blc^  now  tm^ 
and  on  the  said  time,  when,  6cc.,  was,  the  close,  soil,  and  freehold  of  him,  the  said  deft,  and 
because  the  said  cattle,  at  the  said  time,  when,  &.c,  were  in  the  said  place  in  which,  dec,  eatinf 
up  the  grass  there  then  growing,  and  doing  damage  there  to  the  said  deft,  he,  the  said  deft., 
well  avows  the  taking  of  the  said  cattle  in  the  said  place  in  which,  dec.,  and  justly,  Slc^  as  tat 
and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  doing,  as  aforesaid.  And 
this,  dec.    {Conclude  wUh  a  eeri/icatton,  as  ante,  763.) 

TBI  UKS  BY  A  TVNANT,  FROM  TXAR  TO  TRAR. 

(CommsncfmeAf  a§  ante,  763.)  Because  he  says  that  E.  F^  befbre  tho  said  time,  when,  iu^ 
.and  at  the  lime  of  the  making  of  the  demise  heremafler  mentioned,  was  seized  of  and  in  the  said 
place  in  which,  Ac^  with  the  appurtenances,  in  his  demesne  as  of  fee ;  and,  being  so  seized^  he, 
the  safd  £.  F.,  before  the  said  time,  when,  ^c^  to  wit,  on,  &&,  at,  dec,  aforesaid,  demised  tho 
■aid  place  in  which,  Jbc,  with  the  appurtenances,  to  the  said  deft,  to  have  and  to  hold  the  samn 
•  to  the  said  deft  for  one  whole  year  from  tJiynce  next  ensuing,  and  fully  to  be  complete  and  ended, 
and  so  from  year  to  year,  as  long  as  the/;  the  said  E.  F.  and  deft,  should  respectively  pleaeo. 
By  virtue  of  which  said  demise  he,  the  said  deft,  afterwards,  and  before  the  said  time,  whfln» 
4re.,  to  wit,  on,  ^  hst  afbresaid,  entered  into  the  said  place  in  which,  ^c^  with  the  appvr* 
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tenanoM,  uid  beeame,  and  until  and  at  the  said  time  when,  Sfe^  wai  possened  thereof.  And, 
hecanie  the  said  cattle  in  the  said  declaration  mentioned,  at  the  said  time,  when,  dtc,  were 
WToo^ully  in  the  eaid  place  in  which,  &c.,  treading  down  and  depaiturinz  the  graee  there  then 
growing,  and  doing  damage  there  to  the  said  deft,  he,  the  said  deft,  weU  avowi  the  taking  of 
(he, said  cattle  in  the  said  place,  in  which,  ^^  and  jostly,  ^c.,  as  for  and  in  the  name  of  a  dis- 
tress for  the  said  damsge  so  there  done  and  doing,  as  aioresaid.  And  this,  4rc.  (fiondude  m 
4ifKe,763.) 

See  form  (^  plea  of  property  in  deft,  0  a  stranger,  3  Ckit.  PI  1044;  cepit  in  alio  loco,  with 
aTowry  for  return,  t6.,  1045;  that  deft  took  the  cattle  damage  feasant  in  another  close,  ifr.,  1046; . 
see  another  form  of  common  avowry  for  rent,  ib^  1048;  avowry,  where  part  of  the  rent  has  been 
satisfied,  ti.,  1048, 1049, 1050;  CQjgrmsance,  where  rent  was  payable  at  so  much  per  acre,  ib^  1051; 
avowry  where  goods  were  distrained  under  8  Anne,  c,  14,  f6.;  avowry  under  distress  for  rent,  on 
common  appurtenant,  ib^  1053;  avowry  for  rent,  where  goods  had  been  fraudulently  .removed, 
ih^  1053;  cognizance,  as  bailiff  of  an  executor,  under  33  K  8,  c.  37,  ib^  1055;  by  one  tenant  in 
common  for  rent  due  to  him,  ib^  1056;  and  cognizance,  as  bailiff  of  the  other  tenant,  i6.,  1057; 
avowry  for  poor's  rate,  ib.;  avowry  for  distress  damage  feasant  by  a  copyholder,  or  his  tenant,  ib^ 
1059;  avowry  for  distress  damage  feasant  by  commoners,  t6. 

nxA  uf  BAR  OF  aunuTca  to  non  cxprr. 

•And  the  said  pit,  as  to  the  said  plea  of  the  said  deft,  by  him  &ntt  Above  pleaded,  [^7651 
mad  whareof  he  hath  put  himself  upon  the  country,  doth  the  like. 

ooMMiNcsiaDrr  of  a  flea  m  bae  to  an  avowbt. 

And  the  said  pit,  as  to  the  said  avowry  of  the  said  deft,  saith,  that  the  said  deft,  by  reason  of 
any  thing  by  him  in  that  avowrv  above  alleged,  ought  not  to  avow  the  t^ing  of  the  said  cattle, 
joods,  and  chattels,  in  the  said  place  in  whidi,  4rc-,  u^d  justly,  ^TC^  because  he  saith  that,  Sfc 

THX  LUtS  TO  A  OOOmZAlfCX. 

And  the  said  plt^  as  to  the  said  cognizance  of  the  said  deft,  aaith,  the  said  defl.,  by  reason  of 
aay  thing  by  him  in  that  cognizance  above  alleged,  ought  not,  as  bailiff  of  the  said  E.  F.,  to 
aeknoWledge  the  taking  of  tiM  said  cattle  (off  '^goods  and  chattels,**)  in  the  said  place  in  which, 
4^  and  ji^y,  ^fc^  because  he  saith,  that,  4rc* 

«  TOE  LIKE  TO  AM  AVOWET  AMD  OOONIZANCB. 

And  the  said  pit,  as  to  the  said  avowry  and  cogiiizance  of  the  said  deft  and  E.  F^  by  them 
first  above  made,  saith,  that,  by  reason  of'^any  thing  therein  alleged,  the  said  deft,  in  his  own 
right,  ought  not  to  avow,  and  the  said  £.  F.,  as  bailiff  of  the  said  deft,  oi:^ht  not  to  acknowledge, 
the  taking  of  the  said  cattle,  goods,  and  chattels,  in  the  said  place  in  which,  Sfo^  and  justly,  ^ 
because  &  saith,  that,  Sfc 

COM MEMCBMBNT  OF  ▲  IBODND  FICA  IM  BAB,  BT  LEAVE,  S^ 

And,  for  a  fbrther  plea  in  this  behalf  to  the  said  first  avowry  (or,  **oognizanee**)  of  the  said 
deft,  the  said  pit,  by  leave  of  the  court  here  for  this  purpose  m-st  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  saith  that  the  said  deft,  by  reason  of 
any  thing  in  his  said  avowry  {or,  ** cognizance**)  alleged  ought  not  to  avow  {or,  "as  bailiff,  of  the 
aid  E.  F',  ought  not  to  acknowledge^)  the  taking  of  the  said  cattle,  goods,  and  chattels,  of  the 
■aid  pit,  in  the  said  place  in  which,  ^c^  and  just^,  S^e^  because  he  saith,  that,  Sfc 

OONCLUnOM  To  OOUMTET. 

And  thb  be,  the  said  deft,  pra3rs  may  be  inquired  of  by  the  oonntry,  4ro* 

CXVNCLDBDN  WITB  A  TBEIFlOATIOIf • 

And  this  he,  the.said  pit,  is  ready  to  veriQr;  wherefbre,  inasmuch  as  the  said  deft  hath  above 
aeknowledged  the  taking  of  the  said  cattle,  goods,  and  chattels,  in  ^e  said  place  in  which,  ^fo^ 
he,  the  said  pit,  prays  judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining 
the  same,  to  be  adjudged  to  him,  Ijfc 

THE  LOCB  TO  AM  ATOWET  MKb  OOOIfnEAnCB*  ^ 

And  this  he  is  ready  to  ^ 


this  he  is  ready  to  verify;  wherefbre,  inasmuch  as  the  said  deft,  in  his  own  rijpht,  hath 
and  th»  said  £.  F.,  as  bailiff  of  the  said  deft,  ha&  acknowledged,  the  taking  of  the  said 
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cattle,  foodi,  and  chatteli,  In  the  aald  plaee  in  which,  &«^  he,  the  mU  pit,  prayi  foAgmmt  tad 
hie  damagee,  by  reaaon  of  the  taking  and  nnjnatly  detaining  thereof^  to  be  adjudged  to  |iini,  dtc« 

nUBJL  IN  BAK,  nKMTINQ  TBS  DKMUI. 

{Commencement^  at  eupra,)  Becaoae  he  aaith  that  the  aaid  pit  (or,  **£.  F.**)  did  not  hoM  dT 
enjoy  the  ^aid  dwellinff.houae  in  wliieh,  Slc^  with  the  appnrtenancies,  aa  tenant  thereof  to  the 
aaid  deft  (or,  **the  said  G.  H^')  under  the  aaid  supposed  demise  thereof  in  the  said  avowry  ior, 
**  cognizance**)  mentioned,  in  manner  and  form  as  the  said  deft  hath  above  in  his  said  avowry 
(or,  ^'cogpizance")  in  that  behalf  alleged;  and  this  tw,  the  said  pit,  prays  may  be  inquired  of 
by  the  ooimtry,  dLc. 

KJBA  m  BAK.     NO  lUENT  IN  ASUUB. 

(Cammeneemenf,  at  tupra.)  Because  he  saith,  that  no  part  of  the  said  suppoeed  rent  hi  the 
■aid  avowry  (or,  ** cognizance**)  mentioned,  was  or  is  in  arrear,  from  the  said  pit  to  the  said  deft. 
{or^  **6.  H.,**)  in  manner  and  form  as  the  said  deft  hath, in  his  said  avowry,  (or,  "cognizance,**) 
in  that  behalf  alleged;  and  this  he,  the  said  A.  R,  prays  may  be  inquured  cif  by  the  country,  4&c> 

rUtk  IN  BJLH,  THAT  DOT.  WAS  NOT  BAILIFF. 

( Commencemetd^  at  tupra,)    Because  he  saith,  that  the  said  deft,  at  the  said  time,  when,  Slc^ 
^  was  not  the  baiuff  of  the  said  £.  F.,  in  manner  and  form  as  he,  the  said  deft.,  hath 
r^766l  i^bove  in  his  said  cognizance  in  that  *behalf  alleged;  and  this  he,  the  said  pit  pny« 
^  -^  may  be  inquired  of  by  the  country,  dec  ^ 

PLKA  IN  BAR.     TO  AVOWBT  OAlfAOX  FEASANT,  BT  FRBKHOLDER,  DENIAL  OF  HU  TmX. 

(Commeneement  at  ante^  765.)  Because  he  saith,  that  the  said  pUoe  in  which,  dDc,  now  is, 
and  at  the  said  time  when,  d&c,  was  not  the  dose,  soil,  and  freehold  of  the  said  deft  (or,  "G. 
H.,'*)  ui  manner  and  form  as  the  said  deft  hath  above,  in  his  said  avowry  {Wt  ** cognizance**) 
in  that  behalf  alleged ;  and  this  he,  the  said  pit,  prays  may  be  inquired  of  by  tiie  country,  Slc 

TUU  IN  BAR.      TO  AVOWET  DAMAGE  FEABAHT  BT  ISNANT,  TRAVfl3t8E  OF  THE  SEIUSS. 

{Cmmencement  at  ante^  765.)  Because  he  saith  that  the  said  E.  F.,  in  the  said  avowry  (er, 
**  cognizance**)  mentioned  did  not  demise  the  said  place,  in  which,  dbc,  to  the  said  deli,  in 
manner  and  form  as  the  said  deft  hath  above  in  his  said  avowry  in  that  belief  alleged;  and 
this  he,  the  said  pit,  prays  m&y  be  inquired  of  by  the  country,  dtc 

« 

FLEA  IN  BAR.     TO  AN  AVOWRY  OAMAQE  FEASANT  BT  FREEBOLDER  OR  LEABE-HOLDER,  THAT  DBTT.  DB- 

MISSD  LOCU^  IN  QUO  TO  PLT. 

{Cmmeneement  at  ante,  765.^  Because  he  saith,  that  long  before  the  said  time  when,  Ilc 
to  wit  on,  dec,  at,  ^fc.  aforesaid,  he,  the  said  deft,  demised  the  said  place  in  which,  Ac,  wiCii, 

the  appurtenances,  to  the  said  pit,  to  have  and  to  hold  the  same  to  the  said  ptt.  fh>m  tiie 

day  of ,  in  the  year  last  aforesaid,  for  one  year  then  next  following,  and  fbUy  to  be  com- 
plete and  ended,  and  so  from  year  to  year,  for  so  long  time  as  tiie  said  deft  and  pit  ahoold 
respectively  please;  by  virtue  of  which  said  demise,  he,  the  said  pit,  long  before  the  said  timo 
when,  &C.,  to  wit,  on,  d&c,  last  aforesaid,  entered  into  the  said  place  in  which,  &c.,  with  the 
appurtenances,  and  became,  and  until  and  at  the  said  time  when,  Slc^  was  possessed  thereof; 
and,  being  so  possessed  thereof,  he,  the  said  pit,  afterwards,  and  during  the  continuance  of  the 
■aid  tenancy,  and  before  the  said  time  when,  dec,  to  wit,  on,  dtc,  put  the  said  cattle,  in  the 
■aid  declaration  mentioned,  into  the  said  place,  in  which,  dto,  to  feed  and  depasture  on  the 
grass  there  then  growing,  and  which  said  cattle  were  lawfully  in  and  upon  the  said  place  in 
which,  dLc,  feeding  and  depasturing  on  tlie  grass  there  then  growing  from  thence  vntil  the 
■aid  deft,  of  his  own  wrong,  at  the  said  time  when,  &c.,  during  the  continuance  of  the  said 
tenancy,  took  the  said  cattle  in  the  said  dedajeatieii  mentioned,  in  and  upon  the  laid  place  in 
which,  dtc,  and  detained  the  same  af  amst  sureties  and  pledges,  tmtil,  &C.,  in  manner  and 
form  as  the  said  pit  hath  above  comukined  against  him,  the  said  deft  And  this,  dec  (Con- 
£211^  at  ants,  765.) 

'  See  form  of  plea  in  bar  of  payment  of  rent  to  giounJ  landlord:  3  Chit.  PL  1190.  No  rent  in 
arrear  as  to  part  uid  tender  as  to  residue,  ib,  1191 ;  written,  tb.  1199;  plea  in  bar  to  oognixanoe 
for  arrear  of  annuity,  that  account  was  void,  for  defective  memorial,  dbc:  t6.  1193, 3, 4  Plea 
in  bar  to  avowry  for  distress  damage  feasant  defect  of  fences,  ib.  1196;  the  like,  statinir  deft'a 
obligation  to  keep  a  gate  shut  •&•  1197 ;  the  like,  locut  in  qua,  adjoining  a  oommon,  tL  1198; 
that  pit  had  a  right  of  common  in  loeut  in  one,  t6. 1199;  tender  of  aoMtids  before  impomd. 
ing,l6^*  deoialof  right  of  oommon:  ti.  1200. 
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UEFUCATKHf  OF  fimLRBU 


^  And  the  nid  deft,  te  to  the  eaid  plea  in  bar  of  the  said  pit,  by  him  (first)  abore  pleaded, 
md  which  he  hath  prayed  may  be  inquired  of  by  the  country,  doth  the  like. 


OOMKXltolllKNT'or  ▲  nWCLkh  EDUCATION. 


And  the  laid  deft,  as  to  the  said  plea  in  bar  of  the  nid  pit  to  the  said  (first)  avowry.of  him 
the  said  deft,  saitb,  that  he,  by  reason  of  any  tiling  b^  the  said  pit  in  that  plea  above  alleged, 
ought  not  to  be  barred  from  avowing  (or,** acknowledging**)  the  taking  of  the  said  cattle, goods, 

mrm  fkkaMAla  in  fliA  m»iA  AaAt»r»t\t\n  mtmftnntkA  in  #}ia  mttiA  nInrA.  In  urninh    Arj*    mw%A  {na*1v    I^» 


because 


^  cognMancB,  say,  oeeause  **as  oeiorc"  ne  satco,  cfc,  nere  note  me  9uofea4neaer  of  Viertpli, 
€aU€n,  and^  if  it  be  merely  in  denial  of  the  plea  in  £ar,  conclude  to  the  couitfry,  ao  foUowo:) 
And  of  this,  he,  the  said  deft,  puts  himself  upon  the  country,  dec 

coNCLCFafoif  wnB  A  vniFicAnoiv. 

•And  this  he,  the  said  deft,  is  ready  to  verify;  wherefore,  as  before,  he  prajrs  r*767l 
jodgraent,  and  a  return  of  the  said 'cattle,  goods,  and  ducttels,  together  with  lus  ^  '* 

damages,  &.&,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  to  bead. 
Judged  to  him,  dux 

See  form  of  replication,  denymf  tender  of  rent,  ih»  1228;  or  stating  a  subsequent  demand, 
ti.  1229;  stating  a  notice  to  quit,  lb'/  to  plea  of  defect  of  fences,  denid  of  ohlig«tion  to  repair, 
ik  1230;  denial  of  defect  of  fences,  t^*  traversing  right  of  oommm:  »fr.  1231. 


Evidence. 


The  evidence  must  depend  on  the  issue  taken  by  the  pleadings.  Where 
the  taking  is  admitted  by  the  deft,  by  no  plea  of  non  cepit,  the  pit  need 
not  produce  evidence  of  that  fact ;  but  the  course  is  for  the  plt^s  counsel 
to  open  the  pleading,  and  the  defL's  counsel  to  begins  and  to  state  and  call 
witnesses  to  tupport  his  case. 

Proof  under  Non  Cepitl  The  effect  of  this  issue  is  to  deny  the  taking 
the  property  in  the  place  stated  in  the  declaration ;  the  pit  is,  therefore, 
bound  to  prove  that  fact.  If  he  fail  in  proving  a  taking,  or  having  the  pro- 
perty in  the  place  stated,  he  will  be  nonsuited:  Cowp.  476.  It  is  sufficient  to 
show  thfltHhe  deflL  had  the  goods  in  his  possession  in  the  place  alleged,  for 
the  wrongfi^l  taking  is  continued  in  every  place  in  which  he  afterwards 
detains  them.  As  to  proving  that  deft,  took  the  goods,  some  party  present 
on  the  occasion  should  be  subpoenaed.  If  the  deft  took  the  goods  in  his 
own  right,  the  bailiff,  or  the  party  assisting  in  the  distress,  should  be  served 
with  a  subpoena  duces  tecum^  to  produce  his  authority.  If  he  acted  as 
bailiff,  he  should  have  a  notice  served  on  him  to  produce  the  authority: 
aeeposiy  ^Secondary  Evidence J^  Any  admissions  made  by  deft  should 
4)e  proved.  If  this  issue  be  found  for  the  deft,  it  merely  excuses  him  from 
damages,  but  does  not  entitle  him  to  a  return  of  the  property:  PFalion  v. 
Xersopf  2  Wils.  354.  As  to  what  plea  will  entitle  deft  to  such  return, 
m&eante^  711-3. 

Proof  under  Non  Demisit  or  Non  Tenuit."]  This  avowry  puts  in  issue 
the  demise  and  tenancy,  as  stated  in  the  avowry  or  cognizance.  If  deft, 
only  shows  an  agreement  for  a  lease,  or  a  lease  at  no  specified  rent,  it  will 
not  suffice:  Dunk  y.  Hunter,  6  B.fyJi.  362.  But,  though  the  pit  holds 
under  an  agreement  for  a  lease,  in  which  the  amount  of  the  rent  is  not 
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fltatedi  yety  if  he  enters  on  the  premisee  and  pajrs  rent,  he  beeomet  tenant 
from  year  to  year  at  that  rent^  and  an  avowry,  stating  the  terms  of  the  te- 
nancy accordingly,  will  be  sufficient:  Knight  v.  Bennett,  3  Bing.  36L 
If  the  particulars  of  the  demise  be  stated,  the  same  must  be  proved,  Doug. 
665;  and  the  deft,  must  prove  the  holding,  and  the  rent  reserved  as  stated 
in  the  pleadings, as  any  variance  would  be  fatal:  Brown  v.  Sayce,  4  Taunt. 
320;  Cos9ey  v.  DiggenSy  2  B.  Sr  •St.  546.  As  to  stating  the  terms  of  the 
tenancjr  to  be  from  "  Old  St  Thomas'  Day,"  4-c.,  see  3  Bing.  401.  It  is 
no  variance,  though  it  appear  that  the  pit.  held  for  a  less  time  than  that 
stated  in  the  avowry:  Ibrty  v.  Imbery  6  Easty  434.  Where  there  Is  a 
lease,  it  must  be  produced  and  proved,  as  it  will  show  the  term  demised, 
and  the  rent  recovered:  sec  antCy  ^^Deed."  Where  the  holding  is  by  parol, 
the  deft,  must  prove  the  tenancy,  by  showing  payment  of  rent  as  such,  or 
an  actual  letting  at  the  rent  stated  in  the  avowry  or  cognizance,  which  may 
be  done  by  a  witness  acquainted  with  the  facts,  or  by  producing  an  agree- 
ment in  writing,  though  not  under  seal :  Esp.  Ev.  297.  Where  the  pit 
did  not  come  in  under  deft.,  or  has  never  paid  rent,  he  will,  under 
£*768]  this  plea,  put  the  deft,  on  proof  of  his  *title;  and,  though  a  te- 
nant cannot  dispute  his  landlord's  title,  yet  he  may  show,  under 
this  plea,  that  such  title  is  at  an  end,  or  not  existing  when  the  distress  was 
made:  Orosvenor  v.  Woodhousey  1  Bing.  38. 

Proof  under  Riens  in  Jirrear.  ]  This  plea,  by  itself,  admits  the  tenancy, 
as  stated  in  the  avowry  or  cognizance,  2  Esp.  Rep.  ^S9y  2  B.  ^  A.  546, 
and  puts  in  issue  the  fact  of  the  rent  being  in  arrear.  Some  slight  evidence 
of  the  arrears  must  be  gone  into  by  deft.,  and  he  should  serve  pit  with  a 
notice  to  produce  all  receipts  for  rent,  &c.  But  the  gr^at  burden  of  proving 
the  rent  not  being  in  arrear  lies  on  the  pit,  who  should,  by  defendant's 
receipts,  or  otherwise,  prove  a  payment  of  all  rent  due,  up  to  the  last  day 
of  payment  preceding  the  distress:  Hilly.  Wrighty  2  Esp.  Rep.  669;  see 
antCy  ^^ Paymeiity^^  *^ Receipt.'^  It  is  not  incumbent  on  the  deft,  to  prove 
that  the  exact  amount  of  the  rent  claimed  in  his  avowry  was  due ;  if  any 
rent  be  in  arrear,  it  will  suffice.  Forty  v.  Imbevy  6  Easty  434,  5  T.  R. 
246;  as  it  will  be  insufficient  for/ pit  to  show  that  part  only  of  the  rent  has 
been  satisfied,  for  deft,  will  be  entitled  to  a  verdict,  if  it  appear  that  any 
part  of  the  rent  is  in  arrear:  Cobb  v.  Bryony  3  B.  ^  P.  348.  Under  this 
plea,  the  pit  may  show  that  he  has  paid  rent  to  a  superior  landlord  under 
a  threat  of  distress:  Taylor  r.  Tunaimy  6  Taunt.  524;  4  T.  R.  513; 
9ed  qusBre  if  hot  best  to  plead  specially.  And,  where  a  claim  of  interest 
on  a  mortgage,  aflfectin^  the  premises,  was  paid  with  the  defl;.'s  assent,  it 
was  held  that  the  pit  might  avail  himself  of  it  as  a  payment  under  this  plea: 
Dyer  v.  Bowley,  2  Bing.  94.  Under  an  avowry  for  double  rent,  under 
11  Oeo.  2,  c.  19,  §  18,  the  deft,  cannot  recover  any  single  rent:  Johnstone 
T.  Huddlestonty  4  B.  fy  C.  938. 

Where  the  reservation  of  the  rent  requires  a  demand  to  be  made  before 
a  distress  can  be  made,  the  deft,  must  be  prepared  with  evidence  to  that 
effect  There  are  many  cases  in  which  the  necessity  of  a  previous  demand 
of  the  rent  in  arrear  by  the  lessor  is  essential,  to  entitle  him  to  proceed  in 
ejectment:  Hob.  208 ;  7  Co.  28.  It  is,  therefore,  safer  to  make  a  demand, 
whenever  it  is  mentioned  in  the  lease :  Esp.  Ev.  298.  And,  where  there 
is  a  penalty  for  non-payment  of  rent,  as  for  plouriiing  of  old  meadows, 
where  the  rent  is  increased|  deft,  must  prove  a  &mand  of  the  rent  and 
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pentlty :  ib.  Hob.  139.  Where,  to  an  avowry  for  rent  due  npon  a  quarterly 
holding,  the  pit  pleads  riens  in  arrears  he  cannot  show  a  half-yearly  hold- 
ing, and  that  no  rent  had  accrued,  though  one  of  the  quarters  had  elapsed: 
mU  Y.  Wright^  d  Esp.  Rep.  669. 

Traverse  of  being  Bailiff.  ]  Where  the  pit  traverses  that  the  deft,  is 
bailiff,  the  deft,  must  prove  his  authority  to  inake  the  distress ;  but  a  recog- 
nition of  this  act  will  be  equivsJent  to  a  demand:  TrevUlian  v.  Piney  11 
Mod.  112;  1  Saund.  347,  d.  n.  One  joint-tenant  or  co-parcener  has  aa 
authority  in  law,  without  any  express  command  to  distrain  as  bailiff  to  his 
co-tenant:  Leigh  v.  Shepherd,  2  B.  ^  A.  466. 

Proof  under  Jivowryfor  Damage  Feasanf]  Deft,  may  avow  where 
cattle  are  found  trespassing  on  his  own  land,  or  on  a  common  to  which  he 
has  a  right  The  points  of  evidence,  in  the  former  case,  depend  upon  the 
state  of  repair  in  which  the  fences  are,  and  on  whom  the  liability  to  repair 
them  depends.  As  to  the  liability  to  repair  fences,  he  who  has  the  back 
of  the  ditch  is  bound  to  keep  them  in  repair:  Esp.  Ev.  302.  The  plaintiff 
should,  therefore,  be  prepared  at  the  trial  to  show  from  whence  the  cattle 
came  on  the  defi's  land,  where  he  relies  on  defendant's  fences  being  out 
of  repair,  and  be  prepared  to  show  that  they  were  lawfully  in  the  place 
from  whence  they  strayed,  and  were  not  trespassing  in  the  close  or  place 
from  whence  they  came:  Esp.  Ev.  303.  The  deft  must  also  prove  that 
he  was  in  possession  of  the  land  where  the  distress  was  made,  and  that  the 
cattle  were  there  depasturing  when  taken,  Clement  v.  Miller,  3 
Esp.  Rep.  *95;  for,  if  they  escape  out  of  the  deft's  grounds,  he  r*769] 
cannot  follow  themf  it  must  also  be  proved  that  they  were  the 
pit's;  and  to  what  extent  he  was  injured :  Esp.  Rep.  302.  When  it  is  a 
question  on  a  taking  under  a  claim  of  right  of  common,  deft,  must  show 
tiiat  he  was  entitled  to  common  himself.  As  to  proof  of  common,  &c. 
ante,  369. 

Competency  of  fFttnesses. 

The  sureties  in  the  replevin-bond  are  not  competent  witnesses  for  the 
pit ;  they  may,  however,  be  changed  to  make  them  so:  Bailey  v.  Bailey, 
1  Bing,  92.  It  has  been  held,  that  the  declarations  of  a  person  under 
whom  the  deft,  makes  cognizance,  are  not  admissible  in  evidence,  2  Camp. 
92  ;  they  would,  however,  if  produced  as  witnesses  for  deft,  be  incompe- 
tent; such  declaration  would  seem,  therefore,  to  be  evidence:  Golding  v. 
Nias,  5  Esp.  Rep.  273.  But,  where  the  deft  has  made  cognizance  as 
bailiff  to  any  one,  that  person,  as  bailiff  to  whom  the  deft  makes  cognizance, 
cannot  be  a  witness,  for  the  deft  is  but  his  servant,  and  the  rent  to  be 
recovered  by  the  distress  is  on  his  account;  he,  therefore,  is  interested, 
and  cannot  be  called :  ib.  Where,  in  an  avowry,  it  was  stated  that  pit 
^d  J.  B.  held  the  locxis  in  quo,  as  tenant  to  the  deft,  at  a  money  rent, 
and  because  it  was  in  arrear  deft,  distrained,  and  some  evidence  was 
given  by  the  deft,  that  the  pit  and  J.  B.  were  in  possession  of  the  premises; 
that  a  lease  had  been  executed  to  them  by  the  deft's  ancestor,  which  pit 
and  J.  B.  had  paid  for,  but  which  they  had  refused  to  execute ;  but  it  ^as 
not  proved  that  J.  B.  was  not  connected  with  the  pit  as  to  the  premises  in 
question,  so  at  to  be  jointly  liable  for  rent,  nor  was  it  shown  that  the  goods 
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distrained  were  the  joint  property  of  the  plaintiff  and  J.  B.,  the  pit  ten- 
dered J.  B.  as  a  witness,  who  was  rejected,  without  being  examined  on  the 
voir  (Urty  as  to  his  liability  to  the  rent:  it  was  held,  that  he  was  not  an 
incompetent  witness  until  that  fact  was  established,  and  that  he  had  been 
improperly  rejected:  Bunter  y.  Warre,  I  B.  ^  C.  689. 
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Form  of  Rsmedt  on  anb  Plsadinos  as  to.]  The  form  of  remedy 
by  action  on  a  replevin-bond  is  in  debt :  see  11  &.  2,  c.  19.  Debt  lies  by 
the  assignees  against  one  of  the  sureties  in  the  detinet  only  :4JI£.^S.  120. 

The  action  may  be  brought  in  the  sheriff,  or  by  his  assignee,  under  the  11 
O.  2y  c,  19,  8.  22,  which  allows  the  bond  to  be  assigned  to  the  avowant,  or 
to  the  person  making  cognizance,  or  to  both  of  them  jointly  i  I  B.  ^  P. 
881,  n;  S  M.  ^  S,  180 ;  see  ante,  ^*BailBond.'^ 

llie  action  may  be  brought  by  one  of  the  courts  at  Westminster  ;  bu^ 
when  the  proceedings  in  replevin  have  been  removed,  it  must  be  brouj^t 
in  the  court  in  which  the  re  fa  h  is  returnable,  as  on  a  bap-bond :  2  Stl 
Pract  267 ;  ante^  187. 

The  venue  is  transitory.  The  declaration  sets  out  concisely  all  the  pro- 
ceedings in  the  replevin,  and  the  failure  in  fulfilling  the  condition  of  the 
bond.  A  materisd  variance  from  the  substance  of  the  statement  would  be 
fatal.  It  is  usual  to  commence  stating  the  distress  made :  the  day  stated  as 
to  when  such  distress  was  made,  is  immaterial.  If  the  distress  were  made 
by  the  pit.  as  bailiff  of  another  person,  it  is  usual  ^to  say  as  bailiff  of  A.  B., 
and  by  his  conmiand  distrained,  &c.,  5  7!  J?.  195  ;  but  it  is  sufficient  to 
allege  that  A.  and  B.  distrained  for  rent  due  to  A.,  without  averring  that 
B.  was  bailiff;  S  M,  Sft  S.  180.  The  goods  distrained  should  not  ht  set 
forth  :  ib.  A  variance  in  setting  out  the  condition  would  be  fa- 
r*770l  tal :  ib. ;  3  Taunt.  81  ;  1  Bing.  6 ;  '7  Moo.  231,  s.  c.  A  mis- 
description in  the  name  of  the  suitors  of  the  county  court,  before 
whom  the  plaint  was  levied,  would  not,  it  seems,  be  material  iZ  D.  tfR 
826  \  %  B.^  C,  2j  s.  e.  It  is  no  variance  to  state  a  removal  of  the  suit  by  ' 
re  fa  h  out  of  the  court  of  G.  D.,-  who  was  then  sheriff,  when  in  fact  he 
was  not  then  sheriff :  5  J?.  ^  C.  284  \  1  D.  6r  R.  709.  It  does  not  seem 
necessary  to  state  the  avowry  or  cognizance  in  the  declaration  :  5  T,  R.  195; 
2  Chit.  PI.  460,  n.  The  declaration  is  not  double,  because  it  alleges  that 
the  deft,  did  not  prosecute  his  suit  with  effect,  and  hath  not  made  a  return'; 
ZM.  tf  S.  180  y5B.fyC.  284 ;  7  D.fy  R.  709  ;  2B.^B.  107  ;  4  Af. 
4"  S.  606,  s.  c.  Both  parts  of  the  condition  need  not  be  negatived  :  ib.  The 
judgment  should  be  carefully  examined  with.  Though  the  breach  of  the 
condition  be  not  formally  assigned,  pit.  will  still  be  entitled  to  recover,  if  a 
sufficient  breach  otherwise  appear :  5  B.^  C.  284 ;  1  D.  Sf  R.  709. 

All  defences  should  be  pleaded  specially  :  an/e,  ^*Bond.'*  Deft,  is  at 
liberty  to  deny  any  material  averment  in  the  declaration.  He  may  plead 
that  there  was  fraud  in  the  judgment  in  the  replevin-suit,  2  Marsk.  392,  7 
Taunt.  97,  6  Moo.  495  :  or  under  non  est  factum^  or  any  other  plea,  he 
may  show,  atthe  trial,  that  the  action  aginst  him  was  commenced  too  soon, 
as  before  the  condition  was  broken,  5  Taunt.  776,  or  that  the  bond  was 
iiot  assignable :  see  fFatson,  Sheriff.    The  deft,  (a  surety)  would  not  be 
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discharged  by  a  writ  of  inquiry  under  the  17  C.  2  e,  19,  ^1  28,  and  a  judg- 
ment thereon  ;  and  the  same  could  not,  consequently,  be  pleaded,  5B.  ^  C. 
284,  and  see  4  Moo.  918,  2  B.  ^  B.  107 ;  nor  could  deft,  plead  that  no 
retorno  habendo  was  issued,  5  B.  ^  C.  284,  1  D.  fy  R.  709  ;  nor  can  the 
surety  plead  that  time  was  given  to  the  principal :  6  Taunt  379  ;  2  Marsh. 
392,  s,  c.  Payment  of  rent  due  at  the  time  of  distress,  and  of  the  costs, 
may  be  pleaded  :  1  F.  4*  <^*  ^^5.  As  to  when  the  court  will  relieve  the 
bail,  see  Tidd.  528,  296,  9  ed. 


Precedents. 

UCLA&ATIOIV  IN  K.  Bw,  IN  A  DKBT  ON  A  KKPLKVIN-BOND  AGAINST  ONE  OP  THl  BAIL,  WBKKX  lUIT  WAS 
U:ifOVtD  BT  K  PA  IX>,  AND  PLT.  OBTAINED  JUDGMBNT  OF  NON  FEOS,  FOE  WANT  OF  FIJU  IN  BAE. 

Ellenboroa^fa.  Trini^  Tenn,  9  Goo.  4. 

London  (ante,  773,)  to  wit,  J.  R^  assigDee  of  6.  N.  R,  Esq^  late  sheriff  of  the  oountj  of  Bedford, 
according  to  tho  form  of  the  statute  in  snch  case  made  and  provided,  complains  of  A.  H.,  J.  &, 
and  B.  J.,  the  defts.  in  this  suit,  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord 
the  now  king,  before  the  king  himself^of  a  plea  tliat  they  render  to  the  said  J.  R^  as  assignee, 
as  aforesaid,  the  sum  of  i^,  of  lawful  money  of  Great  Britain,  which  they  owe  to  and  unjusthr ' 
detain  from  him,  for  that  whereas,  heretofore,  \o  wit,  on  the  second  day  of  July,  A.  D.  1827, 
(«fil«,  773,)  at  Uie  parish  of  B^  in  the  county  of  Bedford,  the  said  pit,  as  bailiff  of  one  X  F^  and, 
by  his  command  (oitfe,  773,)  distrained  divers  goods  and  chattels,  to  wit,  the  goods  and  chattels 
<if  the  said  A.  IL,  hereinafter  mentioned,  for  a  certain  sum  of  money  then  due  to  the  said  J.  F. 
^  rent;  and,  the  said  goods  and  chattels  being  so  distrained,  the  said  A.  IL,  afterwards,  and 
within  the  space  of  five  days  then  next  ensuing,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  made  her  plaint  to  the  said  G.  N.  E.,  £sq^  then  being 
sheriff  of  the  said  county  of  Bedford,  out  of  the  county  court  of  the  said  sheriff  of  tho  taking  and 
unjustly  detaining  of  the  said  goods  and  chattels  of  the  said  A.  H,  by  the  said  pit.  and  then  and 
there  prated  the  said  sheriff  that  the  said  soods  and  chattels  might  be  forthwith  replevied  by  the 
said  sheriff,  and  delivered  to  the  said  A.  iL,  and  thereupoo  the  said  G.  N.  £.,  fisq.,  so  being 
sheriff  of  the  said  county  of  Bedford,  acoordinff  to  the  form  of  the  statute  in  sueh  case  made 
and  provided,  did  take  from  the  said  A.  IL,  and  fhmi  the  said  J.  B^  and  the  said  B.  J.,  as  two 
responsible  sureties,  a  bond,  in'douUe  the  value  of  the  said  goods  and  obatteb  so  distrained,  as 
afbranud  (the  value  of  the  said  goods  and  chattels  having  been,  oo  that  oocaaion,  first  ascertained 
by  the  oath  of  a  credible  witness,  duly  sworn,  according  to  the  fonn  of  the  statute 
in  such  case  made  and  provided);  and  the  said  defls.,  *to  wit,  on  the  3d  day  of  r^771  J 
July,  in  the  rar  aforesaid,  to  wit,  at  London,  by  their  certain  writinjg  obligatory,  *^ 

sealed  with  their  respective  seals,  and  now  shown  to  the  court  of  our  said  lord  the  kmg,  before  the 
king  himself  here,  the  date  whereof  is  the  day  and  year  last  aforesaid,  did  acknowledge  themselves 


to  be  held  and  firmly  bound  unto  the  said  G.  N.  E^  Esq.,  so  being  sheriff  of  the  said  county  of 
I  of  J£40,  above  demanded  to  be  paid  to  the  said  sheriff  his  attorney. 


Bedford,  in  the  said  sum  < 


executors,  administrators,  or  assigns,  with  a  condition  thereunder  written  (cmmtns  vntk  com* 
diiion  carefully^)  that,  if  the  said  A.  H.  did  appear  at  the  then  next  county  court,  to  be  bolden 
for  the  county  of  Bedford,  at  the  Swan  Inn,  at  Biggleswade,  in  the  said  county,  and  shook!  then 
and  there  enter  her  phunt,'and  the  same  prosecute  with  effect,  against  the  said  ]dt,  for  tdunz  and 
unjortly  det^uiing  of  her  certain  goods  and  chattels,  in  the  said  oonditian  mentioned,  and  Mould 
make  a  return  thereof,  in  case  a  return  thereof  in  due  course  of  law,  should  be  adjudged  against 
her,  and  also  did  and  should,  firom  time  to  time,  and  at  all  times  thereafter,  save  harmless,  and 
keep  indemnified,  the  said  sheriff  of  Bedfordshire,  his  underwiheriff,  deputy  or  deputies,  bailiff 
or  bailifis,  and  every  of  them,  of  and  from  all  costs,  charges,  damaffos,  and  expenses,  tiliat  he^ 
they,  or  any  of  them,  should  or  might  sustain,  or  be  pot  unto,  for  or  by  reason  of  the  replevying 
and  delivery  of  the  aforesaid  goods  and  chattels  to  the  said  A.  H,  or  for,  touching,  and  oonoeming 
any  suit,  matter,  or  thing  rebtinff  thereunto,  then  the  said  obligatum  was  to  be  void  and  <^nontt 
e^ct, -otherwise  to  remain  in  fml  force  and  virtue;  and  thereupon  the  said  sheriff  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  at  the  prayer  of  the  said  A.  H., 
loidevied  and  made  deUyeranee  of  the  said  goods  and  chattels  to  the  said  A.  H.,  aooording  to 
the  duty  of  his  said  office,  and  afterwards,  to  wit,  at  the  then  next  county  court  for  the  said 
eoonty  of  Bedford,  to  wit,  at  the  county  court  of  the  said  sheriff,  holden  at  the  Swan  Inn  at 
S^leswade,  in  the  said  county,  on  the*——  day  of  A.  D.,  —  aforesaid,  before  6^ 

H.  and  J.  K.,  then  snitofs  UnU^  774)  of  the  said  court,  the  said  A.  H.  did  appear,  and  then  and 
therein  the  same  court,  witboottbeirril  ofow  Mid  brd  the  king,  leTiadhsrpUgUagmmst  tho 
Vol.  II.  38 
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flftid  pit  fer  the  taldiiff  and  imjoflty  detuning  of  tiie  «id  goodt  1^ 

then  and  there  foond  pledges  aa  well  for  prosecoting  her  said  plaint  as  for  returning  the  said 

goods  and  chattels,  if  return  thereof  should  be  adjudged  by  law,  to  wit,  the  said  other  detts.,  which 

said  plaint,  afterwards,  to  wit,  on  the day  of A.  D. ,  was  duly  removed,  it 

the  instance  of  the  said  pit,  from  and  out  of  the  county  court  of  the  said  sheriff  ot  Bedfordshire 
into  the  court  of  our  said  lord  the  king,  before  the  king  himself^  to  wit,  at  Westminster,  in  the 
county  of  Middlesex,  by  virtue  of  his  majesty's  writ  of  reeordarifacia$  loquelanit  before  them  duly 
sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  kbg,  of  his  Chancery,  at  Westminster, 

•foresaid,  returnable  before on ;  and  thereupon  the  said  A.  H.,  afterwards, 

to  wit,  in  Michaelmas  term,  in  the  8th  year  of  the  reign  of  our  said  lord  the  king,  in  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  by  6.  K.,  her  attorney,  declared  against  the 
said  now  pit  in  the  said  plea,  of  taking  and  unjustlpr  detaining  her  goods  and  chattels;  and,  by 
the  said  declaration,  she,  the  said  A.  IL,  by  the  said  G.  K.,  her  attorney,  complained  that  the 
said  now  pit,  on  the  3d  day  of  July,  A.  D.  18S7,  in  the  parish  of  Great  Barford,  in  the  county 
of  Bedford,  in  a  certain  dwelling  house,  there  took  the  goods  and  chattels,  in  such  declaration 
more  particularly  mentioned,  of  her,  the  said  A.  H^  of  Uie  value,  to  wit,  of  the  value  of  Je500. 
and  unjustly  detained  the  same,  aninst  sureties  and  pledges,  until,  &.c^  and  wherefore  the  said 
A.  H.  said  that  she  was  injured  and  had  sustained  damages  to  the  amount  of  X500,  and  therefore 
she  brought  her  suit,  &«.,  and  afterwards,  to  wit,  in  that  same  term,  in  the  eighth  year  of  the 
reign  aforesaid,  in  the  said  court  of  our  said  lord  tlte  king,  before  the  king  himsdf,  the  said  couit 
being  then  and  still  hdden  at  Westminster,  in  the  oountj^  of  Middlesex,  the  said  now  pit,  by 


gTS,  C^  his  attorney,  came  and  defended  the  wrong  and  injury,  when,  6lc^  and  a  bailiff  of  dis 
said  J.  F.  well  acknowledged  the  taking  of  the  said  goods  and  chattels  in  the  said 
r^772j  declaration  ^mentioned,  and  in  the  dwelling-house  and  premises  in  which,  &c^ 
^  in  the  said  dedaration  of  the  said  A.  H.  mentioned,  and  justly,  because  he  said 

that  one  T.  SL,  then  deceased,  in  his  lifo-time,  and  the  said  A  IL,  administratrix  of  the  said 
T.  H.,  iLfier  the  death  of  the  said  T.  £L,  for  a  fong  space  of  time,  to  wit,  for.  the  space  of  mm 
year  next  before  and  ending  on  the  24th  day  of  June,  in  the  year  of  our  Lord,  1826;  and  the  said 
A.  H^  as  administratrix  as  aforesaid,  from  thence,  until,  and  at  the  same  time  when,  &4^  to 
wit,  at  the  parish  aforesaid,  in  the  county  of  Bedford  aforesaid,  held  and  enioyed  the  said  dwdling- 
house  and  premises  in  which,  4ic^  with  the  appurtenances,  as  tenants  thereof  to  the  said  J.  f. 
under  and  by  virtue  of  a  certain  demise  made  at  and  under  a  certain  yearly  r^t  of  XM,  payable 
yearly,  on  the  24th  day  of  June  in  each  year;  and  because  £4Q  of  the  rent  aforesaid,  for  the 
space  of  one  year,  ending  on  the  34th  day  of  June,  m  the  year  last  afbresaidt  and  fVom  thenoe 
and  until  and  at  the  said  time  when,  dtc^  and  were  due  and  in  arrear  from  the  said  A.  IL,  ss 
administratrix  as  aforesaid,  to  the  said  J.  F.  aforesaid,  he,  the  said  now  pit,  as  bailiff  of  the  said  J. 
F^iwell  acknowledged  the  taking  of  the  said  ffoods  and  chattels  in  the  said  deciaration,  and  the 
said  dwdling-house  and  premises  in  which,  &&,  and  justly,  &e^  as  for  and  in  the  name  of  a 
distress  for  tiie  said  rent,  so  due  and  in  arrear  as  aforesaid,  and  which  said  rent  then  still  remain- 
ed due  and  in  arrear  to  the  said  J.  F.  and  that  the  said  now  pit  was  ready  to  verify:  wherefore 
he  preyed  jud|rment  and  a  return  of  the  said  goods  and  chattels,  together  with  his  damages,  &c^ 
acoordmg  to  the  form  of  the  statute  m  such  case  made  and  provid^  to  be  adjudged  to  bun,  &&; 
'  and  such  proceedings  were  thereupon  had,  in  the  said  plea,  in  the  said  court  of  our  said  lord  the 

kinff,  before  the  king  himself  at  Westminster  aforesaid,  that  afUrwards,  to  wit,  m term, 

in  the year  of  the  reign  of  our  said  lord  the  kinr,  in  the  said  court  of  our  said  kwd  the 

king,  before  the  king  himself,!  examine  carefiiUy  teith  judgment^)  it  was  considered  and  adjudged 
in  and  by  the  same  oourt,  that  (the  said  A.  H.  should  take  nothing  by  her  said  plaint,  but  that  she 
and  her  pledges  to  prosecute  should  be  in  merey,  Scc^  and  tluit  the  »aid  now  pit  should  go 
thereof  without  day,  and  that)  the  said  now  pit  should  have  a  return  of  the  said  goods  and  ehat- 
teb,  as  by  tM  record  and  proiseedings  thereof  now  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  Westminster  afbresaicC  more  fully  appears;  and  the  said 
pit,  in  mot,  further  saith,  that  the  said  A*  H.  did  not  make  a  return  of  the  said  ffOods  and  chat- 
tels, or  any  part  thereof,  according  to  the  form  and  effect  of  the  said  condition  of  Sie'  said  writing 
ohligaAory,  but  hath  hitherto  whoUy  neglected  and  refused,  and  still  neglects  and  reflises,  so  to  do ; 
wh^eby  the  said  writing  obligatory  became  forfeited  to  the  said  G.  N.  £.,  ESsq.,  so  being  sheriff 
of  the  nid  oounty  of  Bedford  as  aforesaid,  and,  the  same  being  so  forfeited,  the  said  sheriff  after, 
wards,  to  wit,  on  the  16th  day  of  May,  A.  D.  1828,  at  London  aforesaid,  at  the  request  of  the 
said  pit,  the  defendant  ui  the  said  suit,  by  an  indorsement  on  the  said  writing  oMigmtoiy,  then 
and  there  duly  made  and  attested  in  the  presence  of  two  credible  witnesses,  and  sealed  with 
the  seal  of  oflSce  of  the  said  sheriff  of  the  said  county  of  Bedford,  assigned  the  said  writing  oUi- 
g^ory  to  thesaid  now  pit,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  as 
by  the  said  assignment,  to  the  oourt  of  our  said  lord  the  king  now  here  shown,  the  date  wbsieof 
is  the  day  and  year  last  aforesaid,  maj  more  fully  appear;  by  means  whereof,  and  by  fores  of 
the  statute  in  such  case  made  and  provided,  an  action  hath  aa^ned  to  the  said  pit,  as  assignee  of 
the  said  G.  N.  EL,  Esq^  so  being  sheriff  of  the  said  county  of  Bedford  as  aforesaid,  to  demand 
and  have  of  and  from  the  said  defts.  the  said  sum  of  X40,  above  demanded;  nevtttthelsss,  the 
said  dafti.,  altboagh  often  requested  so  to  do,  bava  noti  dthar  of  tbem^M  fit  paid  the  sob  of 
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£40,«bove  demanded,  or  anj  part  thereof;  to  the  nid  G.  N.  E^  Esq.,  beibre  the  eaid  assign, 
ment,  or  to  the  aud  pit,  aasignee  as  aforesaid,  since  the  said  assignment,  but  to  |>ay  the  same,  or 
•HT  part  thereof  to  them,  or  either,  of  them,  the  said  defts.  have  hitherto  wholly  refused,  and 
■till  do  refisse,  to  pa^  the  same,  or  any  part  thereoj^  to  the  said  pit,  assignee  as  aforesaid,  to 
the  damage  of  the  said  pit,  as  assignee  as^aforesaid,  of  J640;  and  therefore  he  brings  his  suit, 
4lc  Pledges,  dec. 

*See  other  forms  in  debt  on  replevin-bond,  where  pit  obtained  judgment  in  the  F^TTSl 
county  oourt,  9  Chit  PL  469;  where  pit  was  non-prossed  for  not  declaring,  t^;  as  ^  "^ 

lo  pleas  to,  $§€  ante,  774 


Evidence, 

The  evidence  murt  necessarily  depend  on  the  issues  raised  by  the  plead* 
ings,  which  must,  in  general,  be  special;  otherwise,  deft,  admits  the  facts 
stated^  as  in  an  action  on  a  bail-bond:  antCf  190.  As  to  the  evidence  under 
non  est/actum^  ante,  195;  as  to  what  defences  deft  may  avail  himself  of^ 
see  ante,  774. 

If  a  surety  in  replevin-bond  be  a  material  witness  in  the  cause,  it  seems, 
the  court  will  grant  a  rule  for  substituting  another  surety  in  his  place,  upon 
giving  the  deft's  attorney  notice  of  such  rule:  Bailey  v.  Bailey,  1  Bing* 
92. 

Vamages."]  The  principal  is  liable  for  the  full  amount  of  the  whole  rent 
due  and  costs.  The  bail  are  liable  for  the  rent  due  at  the  time  of  the  dis- 
tress, and  costs,  I  T.fy  J.  285;  and  they  are  both  liable  together  to  the 
penalty  of  the  bond,  and  the  costs  of  the  action  against  himself,  1  Taunt. 
218;  and  as  to  the  extent  of  liability,  where  only  one  bail,  see  1  Moo.  ^S.  ^ 


REPLEVIN. 

Action  for  not  taking  Bond,  ok  good  Subxties  in. 

If  the  deft,  in  replevin  obtain  judgment,  but  is  not  able  to  obtain  satisfao* 
tion,  either  against  the  principal  or  against  the  sureties,  an  action  on*  the 
case  may  be  maintained  against  the  sheriff,  for  taking  insufficient  pledges. 
May  set  v.  Clarke,  Cro.  Car.  446, 16  Ftn.  Jib.  399,  1  Sound.  195,  a.  n.; 
or,  if  the  sheriff  has  lost  the  replevin-bond,  an  action  may  be  maintained 
against  the  sheriff,  for  thereby  depriving  the  deft,  of  his  remedy  against  the 
sureties:  Perreau  v.  Bevan,  SB.  fy  C.  284.  As  to  an  attachment,  R.  v. 
Letxris,  2  T.  R.  617;  Yea  v.  Lethbridge,  4  T.  R.  435;  Tessyman  v. 
Gilbert,  I  N.  R.  292.  The  party  who  would  be  entitled  to  the  asaign* 
ment  of  the  replevin-bond,  is  the  proper  person  to  bring  the  action:  Page 
V.  Earner,  IB.  ^P.  378. 

See  preoedents  of  dedarataon  in  case,  and  notes  for  not  taking  a  replevin-bond,  according  to 
11  O. »,  c.  19,  s.  33, 3  CkU.  Fl  750;  declaration  for  toking  insufficient  pledges  in  replevin,  3 
CkU.  PL  754. 

With  respect  to  the  evidence,  if  the  action  be  for  taking  insufficient 
pledges  in  replevin,  the  pit  must  be  prepared  to  prove  all  the  material 
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averments  in  the  dedarationy  viz: — ^the  takine  of  the  distress^  the  replevy* 
ine  it^  the  proceedings  in  the  replevin,  the  taling  of  the  bond,  and  the  in- 
sufficiency of  the  sureties.  The  replevying  may  be  shown  by  the  orijEinal 
precept  to  delivei\  Where  it  remains  in  the  possession  of  the  bailifi,  he 
should  be  served  with  a  subpoena  duces  tecum;  but,  if  it  has  been  returned 
to  the  sheriff,  he  should  be  served  with  a  notice  to  produce  it  As  to  evi- 
dence to  connect  the  sheriff  and  the  bailiff,  paatj  «  Sheriff.^^  The  deft. 
should  be  served  with  a  notice  to  produce  Uie  bond  (if  in  his  possession) 
served  on  the  deft,  and  the  service  of  such  notice  proved;  and,  where  this 
had  been  done,  and  it  appeared  that  the  original  bond  had  been  shown  to 
the  pit's  agent,  and  a  copy  of  it  delivered  to  him,  it  was  held  unnecessary 
to  call  the  subscribing  witness;  and  that,  as  against  the  sheriff, 
[^7741  i^  i^ust  be  taken  to  be  a  valid  *bond:  Scott  v.  fVaitham,  3  Stark. 
168.  And,  where  the  sheriff  had  assigned  the  bond  to  the  pit, 
it  was  held  not  requisite  for  the  pit  to  prove  execution  by  the  sureties;  for 
that,  as  against  the  sheriff,  proof  of  the  assignment  byhim  to  the  pit  was 
sufficient:  Barnes  v.  Lucas,  R.  Sr  M.  2^Q,  If  the  action  be  for  taking; 
insufficient  pledges  in  replevin,  it  must  appear  that  the  pledges  were  insuf- 
ficient at  the  time  they  executed  the  bond.  If  the  pledges  were  apparently 
respbnsible,  and  the  sheriff  did  not  omit  any  means  in  his  power  to  ascer- 
tain to  the  contrary,  this  action  cannot  be  maintained  amiinst  the  sheriff: 
Hindle  V.  Blades,  5  Taunt.  225;  1  Marsh.  27,  s.  c;  Sutton  v.  fi^ait, 
8  Moo.  27;  Scott  v.  Waithman,  3  Stark.  N.  P.  C.  170.  The  sureties 
themselves  are  competent  witnesses  to  prove  their  sufficiency  or  insuffi- 
ciency: 5  Taunt.  225;  1  Marsh.  27;  2  Ph.  Ev.  274.  If  the  sheriff  ac- 
tually know  that  the  party  is  not  res]>onsible,  or  if  he  have  the  means  of 
0uch  information  within  his  power,  he  is  liable:  3  Stark.  170. 

It  is  no  defence  to  show  that  the  pit  has  elected  to  proceed  under  the  stat 
17  Car.  2f  c.  7:  Perreau  v.  Bevan,  5  B.^  C.  284.  And,  although  the 
deft  in  replevin  had  never  issued  a  writ  of  retomo  habendo,  this  action 
lies  against  the  sheriff,  for  the  replevin-bond  is  forfeited  by  the  pit  in  re- 
plevin not  prosecuting^  his  suit  with  effect;  and,  consequently,  in  default 
of  the  sureties,  an  action  lies  aeainst  the  sheriff:  ib.  This  action  may  be 
maintained  after  the  deft  in  replevin  has  taken  an  assignment  of  the  reple- 
vin-bond, and  sued  both  principal  and  sureties  thereon,  for  the  sheriff  is  not 
discharged  by  the  deil.  in  replevin  proceeding  on  the  bond:  1  Sound. 
195,*n. 

With  respect  to*the  damaces,  the  sheriff  is  not  liable  beyond  the  extent 
to  which  the  sureties  themselves  would  have  been  liable — that  is,  to  the 
extent  of  double  the  value  of  the  goods  distrained:  Evans  v.  Branden,  2 
H.  Bl.  547;  Perreau  v.  Bevan,  5  B.  4-  C.  290;  Hofford  v.  Mger,  1 
Taunt.  218.  In  the  case  of  Scott  v.  fVaithman,  Mbottj  C.J.^S  Stark. 
171,  is  reported  to  have  said,  <<  as  the  verdict  in  the  replevin-suit  was  fnere* 
lyfoT  the  return  qfthe  goods,  the  jury  could  not,  in  their  verdict,  exceed 
the  value  of  the  goods:"  see  4  7!  P.*  433;  2  H.  Bl.  36.  The  pit  can- 
not recover  as  special  damage  (beyond  the  penalty  of  the  bond)  the  cen- 
ses of  a  fruitless  action  against  the  pledges,  unless  he  gives  the  sherin  no- 
tice to  sue  them:  Baker  v.  Octrratt,  3  Bing,  56. 
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REPLICATION. 


GSNABAL  NaTTTHS  07,  AND  RuL£S  AS  TO,  774. 

QuAunss  07,  ib* 

Forms  and  Pabts  of,  775. 

Pbecxdehts,  778. 


GsNSBAL  Natubs  AND  RuLES  AS  TO.]  A  replication  is  answer  to  the 
deft.'s  plea.  When  the  plea  properly  concludes  to  the  country,  the  pit. 
cannot,  in  general,  otherwise  than  by  adding  what  is  termed  the  similiter^ 
Com.  D.  Pieader^  R.  1 ;  but,  when  the  plea  concludes  with  a  verification,  the 
replication  may  either,  first,  conclude  that  deft,  by  matter  of  estoppel;  or, 
secondly,  may  deny  the  truth  of  the  matter  alleged  in  the  plea,  either  in 
whole  or  in  part;  or,  thirdly,  may  confess  and  avoid  the  plea;  or,  fourthly, 
in  the  case  of  an  evasive  plea,  may  new  assign  the  cause  of  action:  1  Chit. 
PL  523. 

QuAxiTES  OF.]  A  replication  should  answer  so  much  of  the 
plea  *which  it  professes  to  answer,  or  it  will  be  a  discontinu-  r*776T 
ance.  Com.  D.  Pleadet^  /l,  4.  fV.  2,  1  Saund.  338  ;  and  it  is 
a  general  rule,  that  an  entire  replication,  bad  in  part,  is  bad  for  the  whole, 
Com.  D.'Pkadery  F.  35,  3  7!  P.  276,  2  Saund.  127;  but  this  rule 
does  not  apply  where  the  matter  objected  to  is  merely  surplusage:  ib.; 
1  East,  219 ;  1  Saund.  337,  b.  n.  2;  1  Chit.  PL  556.  The  replica* 
^tion  must  not  depart  from  the  allentions  in  the  declaration  in  any  ma- 
terial matter.  A  departure  in  pleading  is  said  to  be  when  a  party  quits 
or  departs  from  the  case  or  defence  which  he  has  first  made,  and  has  re 
course  to  another ;  it  is  wh^n  his  replication  or  rejoinder  contains  matter 
not  pursuant  to  the  declaration  or  plea,  and  which  does  not  support  and  fortify 
it:  2  Saund.  84,  a.  n.  1;  Co.  Lit.  304,  a.;  2  Wils.  98 ;  1  Chit.  PL  557. 
A  departure  may  be  either  in  the  substance  of  the  action  or  defence,  or 
the  law  on  which  it  is  founded:  Co.  Lit.  304,  a.;  2  ScfUnd.  84,  a.;  1  Chit. 
PL  557 ;  4  T.  R.  504.  Matter  which  maintains  and  fortifies  the  decla- 
ration or  plea  is  not  a  departure.  Com.  D.  Pleader,  F.  as,  in  trespass  for 
talking  a  horse,  if  the  defendant  justify  for  a  distress  damage  feasant,  the 
pit.  may  reply  that  the  deft,  afterwards  used  the  horse,  which  shows  that 
he  was  a  trespasser  ab  initio:  ib.;  1  Salk.  221 ;  3  fFih.  20 ;  Cro.  Jac. 
148.  Where  time  or  place,  or  any  other  circumstance,  is  material,  the 
pit.  cannot,  as  we  have  seen,  vary  from  his  previous  statement  of  it; 
though,  where  matter  of  defence  has  arisen  pending  the  suit,  it  may  be 
pleaded  puis  darrien  continuance,  relict  a  verificatione  of  the  former 
plea:  2  Str.  1106 ;  1  Chit.  PL  560.  The  only  mode  of  taking  advan- 
tage of  a  departure  is  by  demurrer :  2  Saund.  84,  d. ;  1  Chit.  PL  560 ; 
fFih.  96. 

The  facts  stated  in  the  replication  must  be  asserted  with  certainty,  and  it 
is  said  that  more  is  requisite  in  a  replication  than  a  declaration,  though 
certainty  to  a  common  intent  is  in  general  sufficient:  Com.  D.  Pleader ^ 
F.  17;  1  Chit.  PL  561.    Where  the  replication  is  only  to  a  part  of  the 
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plea,  the  part  alladed  to  should  be  ascertained  with  eertainhr :  Lutw.  Ml ; 
Com,  D,  Pleader  J  F.  4.  In  general,  also  when  material  to  the  action, 
time,  place,  and  other  circumstances  must  be  stated  with  the  same  certainty 
and  precision  as  in  the  previous  pleadings ;  but,  where  timQvpr  place  are 
immaterial,  it  should  seem,  with  analogy  to  pleas  in  bar,  that,  as  the  time 
and  place  mentioned  in  the  declaration  must,  when  immaterial,  be  adhered 
to,  no  repetition  of  either  will  be  necessary  :  see.2  IL  BL  161;  1  SautuL 
8,  a.;  8  T.  JR.  463 ;  lB.fyR640;  1  CAtY.  PL  561. 

The  replication  must  not  be  double,  or,  in  other  words,  contain  two 
answers  to  the  same  plea:  Com.  D.  Pleader,  F.  16  ;  Rep.  temp.  Hardw. 
289 ;  1  Chit.  PI.  561.  But  a  replication  may  frequently  put  in  issue 
several  facts,  where  they  amount  to  only  one  connected  proposition,  1  Burr. 
817,  558,  557,  Rep.  temp.  Hardw.  282 ;  and  a  replication  may  contain 
several  distinct  answers  to  different  parts  of  a  plea  divisible  in  its  nature  : 
1  Chit.  PI.  5Si,  and  cases  there.  Duplicity  in  a  replication  is  aided,  un- 
less the  defendant  demur  specially,  pointing  out  the  particular  defect :  27 
El  c.  5 ;  4  .^nne^  c.  16,  «.  1 ;  1  Sound  337,  b.  n.  3.  Pit  may  plead 
several  pleas  in  bar  in  replevin  :  2  J7.  ^  P.  368. 

Forms  and  Parts  of.]  A  replication  is  usually  entitled  in  the  court 
and  of  the  term  of  which  it  is  pleaded,  and  the  names  of  the  pit.  and  deft, 
are  stated  in  the  margin:  thus,  <<  A.  B.  against  C.  D.:''  a  mistake  in  these 
names  would  not,  it  is  presumed,  be  material.  .Where  any  new  matter  is 
stated  in  the  replication  which  occurred  pending  the  suit,  as  the  death  of 
one  of  several  pits,  or  defls.  between  the  plea  and  replication,  this  should 
be  suggested,  and  a  special  imparlance  may  be  stated  at  the  head  of  the  re- 
plication ;  1  Chit.  PL  518.  When  the  replication  denies  or  confesses  and 
avoids  the  plea,  it  commences  with  an  allegation  technically  termed  the 
precludi  non.  When  the  body  of  the  replication  only  contains  an  answer 
to  a  part  of  the  plea,  the  commencement  should  recite  or  specify 
[♦7761  that  part  intended  to  be  answered  ;  *for,  should  the  commence- 
ment assume  to  answer  the  whole  plea,  but  the  body  only  con- 
tains an  answer  to  part,  the  whole  replication  will  be  insufBcient,  and  so 
vice  versa:  I  Saund.  28,  n.  3,  377-8;  Com.  D.  Pleader,  F.  25;  Lutw. 
241 ;  2  jB.  ^  P.  427  ;  1  Chit.  PL  523. 

The  body  of  the  replication  contains,  either, — 1st,  matter  of  estoppel ; 
2dly,  a  denial  of  the  plea;  3dly,  a  confession  and  avoidance  of  it;  or^ 
4thly  in  the  case  of  an  evasive  plea,  a  new  assignment :  1  Chit.  PL  52^ 

With  respect  to  when  a  general  denial  is  proper  or  advisable,  it  is  to 
be  observed,  that,  in  actions  on  contracts  and  in  replevin,  the  replieation  de- 
nies the  fact,  or  one  of  the  facts,  alleged  in  the  plea  in  express  words. 
But  in  trespass,  and  in  actions  on  the  case  for  slander,  a  replication,  con- 
taining a  general  denial  of  the  whole  plea,  frequently  occurs :  Com.  D. 
Pleader,  F.  18 ;  Crogate^s  case,  8  Co.  67 ;  1  Chit.  PL  525.  Thi« 
replication  puts  in  issue,  and  compels  the  defendant  to  prove,  every  mate- 
rial allegation  in  his  plea.  Com.  D.  Pleader,  F.  18,  224 ;  and,  therefore^ 
it  is  frequently  advantageous  to  the  pit  to  adopt  it,  when  by  the  rules  of 
pleading  it  is  permitted.  In  general,  when  the  deft,'s  plea  consists  merelr 
of  matter  of  excuse,  and  not  ot  matter  of  risht  or  interest  inconsistent  with 
or  aiecting  the  right  the  infringement  of  which  is  complained  of  in  the 
declaration,  whether  it  relate  to  the  persons,  personal  properh^,  or  real 
property,  tiie  general  replication  de  injuria  is  sufficient  i  %b.\  B  Co.  67,  a. 
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And,  in  these  cases,  when  a  title  is  stated,  merely  as  inducement  to  the 
defence,  the  pit  need  not  answer  or  particularly  deny  it,  because  it  is 
merely  collateral  to  the  matter  in  dispute,  which  constitutes  the  difference 
between  a  case  in  which  the  pit.  makes  title  by  his  declaration  to  any 
thing,  and  the  delt  in  his  plea  denies  it,  or  claims  an  interest  therein,  af- 
fecting the  same,  when  he  must  reply  specially :  Velv.  157 ;  Cro.  Jac. 
225  ;  WmtSy  102-3 ;  Com.  D.  Pleader ^  /l  20,  21  ;  1  Chit.  PL  526, 
and  cases  there  collected.  In  general,  if  the  deft,  justify  by  a  unit  or  wav" 
rant  of  a  justice  of  the  peace,  12  Mod.  582-3,  or  as  servant  ofanother^  or 
hy  his  command^  the  replication  must  be  special,  and  must  admit  of 
protest  the  writ,  warrant,  or  commandment,  and  reply  de  injuria  absque 
residuo  causa  or  take  issue  simply  on  the  writ,  warrant  or  command- 
ment: 8  Co.  67,  b.  67,  a. ;  Lutw.  1459  ;  \  B.  fy  P.  76;  Com.  D.  Pleader^ 
F.'f  1  Chit.  PI.  527.  So,  when  by  deft.'s  plea  any  authority  or  power  is 
mediately  or  immediately  derived  from  the  pit,  there,  although  no  interest 
be  claimed,  the  pit  ought  to  answer  it  specially,  and  shall  not  reply  de  in- 
juria generally,  I  B.^  P.  80,  Com.  D.  Pleader ,  F.  22 ;  as  if  he  justify 
by  virtue  of  the  lease,  or  license,  or  command  -  of  the  pit :  ib. ;  Com.  D. 
Pleader^  F.  22  \  and  see  other  instances,  1  Chit.  PI.  528.     Though  th% 

Elea  claim  no  interest  in  the  property  mentioned  in  the  plt.'s  declaration, 
ut  merely  contains  matter  of  excuse,  yet,  where  such  matter  of  excuse 
arises  in  part  out  of  the  seisin  in  fee  of  another,  it  is  not  advisable  to  reply 
de  injui  ia,  because  that  replication  is  only  allowed  where,  in  the  plea,  an 
excuse  is  offered  to  personal  injuries ;  and  not  even  then,  if  it  relate  to  any 
interest  in  land,  which  would  make  part  of  the  issue  :  I  B.  ^  P.  80;  1  Ld, 
Baym.  640;  Cro.  PL  539-40 1  Yelv.  157;  2  Saund.  894;  1  ChiL  PL  528., 

There  are  also  many  cases,  in  which,  though  the  replication  de  injuria  - 
might  not  be  objectionable  upon  demurrer,  still  it  will  not  be  proper  to 
adopt  it,  and  it  may  be  necessary  in  effect  to  confess  and  avoid  the  plea  r 
1  Chit.  PL  529;  2  BL  R.  1165.  So,  in  other  cases,  where  it  may  not  be 
absolutely  necessary  to  reply  specially,  it  may  be  advisable  so  to  do,  in  or- 
der to  narrow  the  pit's  evidence,  and  to  compel  the  deft,  to  admit  a  part 
of  his  title:  Willesj  54,  204;  1  East,  217.  As  to  the  form  of  the  replica- 
tion de  injuria^  see  1  Chit.  PL  530,  post.  Where  de  injuria  is  impro- 
perly replied,  the  deft  may  demur  generally,  but  the  defect  will  be  aided 
after  verdict:  Com.  D.  Pleader^  F.  24;  Hob.  76;  1  Ld.  Saym.  50, 

With  respect  to  the  form  and  parts  of  a  replication  denying  only  part  of 
the  plea,  it  is  a  rule,  a  party  may  traverse  or  deny  any  material  allegation  in 
his  opponent's  pleadings,  although  it  might  have  been  unneces- 
sary* to  state  it  so  precisely  as  laid  ;  but,  where  the  allegation  is  r*7772 
not  material,  it  cannot  be  traversed,  2  Saund.  207,  n.  21,  22^  24, 
Com.  D.  P leader y  Q,  1  Chit.  PL  531  ;  and  a  material  fact  may  be  denied, 
though  laid  under  a  videlicit^  1  Saun<f-  170,  n.  2  ;  and  whatever  is  neces* 
sarily  understood,  intended,  or  implied,  is  traversable,  as  much  as  if  it  were 
expressly  alleged,  2  Saund.  10,  n.  14;  but  matter  not  before  stated,  or  neces- 
«arily  implied,  is  not  traversable:  1  Saund.  312,  n.  4;  1  Saund.  347,  n.  c./ 
Cro.  Car.  586  ;  fVilles,  100,  n.  A.;  1  Chit.  PL  531.  And,  when  a  party 
appears  on  the  face  of  the  pleadings  to  be  estopped  from  denying  a  fact,  if 
he  were  to  traverse  it,  his  pleading  would  be  demurrable:  Str.  817;  8  7! 
jR.  487;  7  ib.  557.  If  time,  place,  or  any  other  circumstance,  when  not  ma- 
terial, be  traversed,  the  opposite  party  may  demur.  In  general,  the  intend 
or  viriute  eujus,  as  **  by  virtue  of  the  said  writ,  &e.»''  ought  not  to  be  pat 
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in  issuei  Com,  J9.  PL  7;  13  Mod.  387;  1  Sdund.  M,  n.  5,  299/  n.  3;  nor 
IB  matter  of  law  or  legal  iDference^  in  general,  traversable:  2  H,  BL  182  ; 
5  T.  R.  3(nr;  2  Saund.  159;  a.  161;  n.  11;  1  iSMmlL  i^3^in«4.  The  tra- 
verse  should  also  be  on  some  affirmative  matter,  and  nekpCit  in  alsue  #«iega- 
tive  alle^tibn:  6  Ecistj  556-7.  The  traverse,  also,  min^  not  be  tpc^  large, 
3B.ifP.  348  ;  Com.  D.  Pleader,  O.  15,^21,  1  Saund.  2^;  bor  so  nar- 
row as  to  prejudice  the  defence :  Com,  D:  Pleader,  G.  17  ;  1  ChU.  .PL 
fiM,  532. 

With  respect  to  the  modes  of  denial,  there  are  three  s  first,  the  pit  pro- 
tests some  fact  or  facts,  and  denies  the  other,  concluding  to  the  country;  or, 
secondly,  he  at  once  denies  the  particular  fact  intended  to  be  put  in  issue, 
and  concludes  to  the  country;  or,  thirdly,  formally  traverses  a  particular 
fact,  and  concludes  with  a  verification:  1  Chit.  PL  533. 

When  the  pleading  of  either  party  contains  several  matters,  and  the  oppo- 
site party  is  not  at  liberty  to  put  the  whole  in  issue,  he  may  protest  against 
one  or  more  facts,  and  deny  the  other,  Bcu:.  M.  Accord,  C.,  1  Chit  PL; 
or  may  protest  one  fact,  and  traverse  another:  Poph.  1.  This  protestation 
is  of  no  other  use  than  that,  in  case  the  party  making  it  succeeds  in  the 
point  to  be  tried,  he  thereby  saves  to  himself  the  liberty  of  disputing,  in  any 
other  suit,  the  truth  of  the  allegation  which  is  protested  against:  2  Saund. 
103,  n.  1,  Com.  D.  PL  4,  1  Chit.  PL  534. 

The  description  of  replication,  at  once  denying  the  particular  fact  intend- 
ed to  be  put  in  issue,  and  concluding  to  the  country,  without  any  preamble, 
and  without  a  formal  traverse,  most  frequently  occurs  in  practice,  and,  on 
account  of  its  conciseness,  should,  when  practicable,  be  adopted :  see  in- 
'  stances,  1  Chit.  PL  535.     As  to  when  a  formal  traverse  is  necessary,  see 
'l  ChiL  PL  536. 

A  replication,  denying  the  efiect  of  the  plea,  and  showing  a  particular 
breach,  without  confessing  and  avoiding  the  plea,  most  frequently  occurs  in 
debt  on  a  bond,  conditioned  to  perform  covenants,  &c:  dom.  D.  PL,  F. 
14,  15.  The  rule  is,  that  in  all  cases  (except  in  the  case  of  an  award,  which 
stands  upon  a  particular  ground,)  when  the  deft,  pleads  matter  of  excuse, 
which  admits  a  non-performance,  it  i^  sufficient  if  the  pit  deny  the  plea, 
and  he  need  not  assign  a  breach  in  his  replication;  but  it  is  otherwise  where 
the  deft  has  pleaded  performance,  WilUs,  12,  13  :  in  the  latter  case,  to  a 
plea  of  gjpneral  performance  of  the  condition  of  the  bond,  the  replication 
must  state  the  breach  with  particularity,  and  should  conclude  with  a  verifi- 
cation, in  order  that  the  deft  may  have  an  opportunity  of  answering  it : 
2  Burr.  774,  1  Saund.  101,  102,  Com.  D.  PL  F.  14,  15,  1  Chit.  PL 
539. 

The  replication  admitting,  either  in  words  or  in  effect,  the  fact  alleged  ia 

the  plea,  and  avoiding  the  e&ct  of  it  by  stating  new  matter,  frequenUy  oc- 

•ci];rs  in  practice.     As,  if  infancy  .be  pleaded,  the  pit  may  reply  that  the 

goods  were  necessaries,  or  that  the  deft.,  after  he  came  of  age,  ratified  and 

.cdhfirmed  the  promise  :  1  Chit.  PL  540,  and  other  instances  there.      Ia 

replications  of  this  description,  it  is  necessary  that  the  material  parts  of  the 

deft's  title  be  admitted,  either  in  terms  or  in  efiect:  Dyer,  171, 

^^778^  b-;  *Sir  Wm,  Jones,  352,  and  see  mode  of  admission,  1  Chii. 

PL  540.    When  the  replication  completely  confesses  and  avoids 

the  didft.'s  plea,  it  should  not  conclude  with  a  traverse,  1  Saund.  22,  n.  2, 

2  Saimd.  28,  n.  2,  Com.  D.  PL,  2  O.  3,  and  there  is  no  occasion  to  give 

colour  to  the  deft  in  this  replication,  1  East,  212,  though,  as  it  introduces 
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new  matter^  it  must  conclude  with  a  verification,  in  order  that  the  deft  may 
have  an  opportunity  of  answering  it:  1  Saund.  103.  A  refrilcafion  of  this 
nature  must  confesa^  as  well  as  avoid,  the  effect  of  the  deft 's  pTea,  and  if  the 
pit  rely  on  some  excess^  as  an  imprisonment  under  colour  of  process,  after 
a  volun^^  escape,  this  matter  should  be  new  assigned,  and  not  replied  : 
2  Wih^  3,' 4;  2  7!  R.  172.     As  to  ne w  jassignments,  see  ante^  554. 

With  respect  to  the  concltcsion  of  a  replication,  when  the  replication  de- 
nies the  whole  of  the -deft 's  plea,  containing  matter  of  fact,  it  should  con* 
elude  to  the  country,  1  Saund,  103  ;  and  it  is  an  established  rule,  applica- 
ble to  every  part  of  pleading  subsequent  to  the  declaration,  that  when  there 
is  an  affirmative  on  one  side  and  a  negative  on  the  other,  or  vice  versOj  the 
conclusion  should  be  to  the  country,  although  the  affirmative  and  negative 
be  not  in  express  words,  but  only  tantamount  thereto,  i6.;  and  it  may  also 
be  laid  down  as  a  safe  rule,  that  where  a  deft,  cannot  take  any  new  or  other 
issue  in  his  rejoinder  that  the  matter  he  had  before  pleaded,  without  a  de- 
parture from  his  plea,  or  where  the  issue  on  the  rejoinder  would  be  the  same 
in  substance  as  on  the  plea,  the  pit  should  conclude  to  the  country,  ib.;  and 
it  is  not  material  in  this  case  that  the  replication  contain  a  formal  traverse, 
for,  where  a  traverse  comprises  the  whole  matter  of  the  plea,  the  replication 
may  still  conclude  to  the  country:  1  Salk.  4;  1  Saund.  103,  a.  b.  *  Where 
new  matter  is  alleged  in  the  replication,  it  should  conclude  with  an  aver- 
ment, in  order  to  give  the  deft  an  opportunity  of  answering  it,  1  Saund. 
i03,  n.  1, 327,  n.  1,  2  Saund.  63,^.,  and  an  appropriate  prayer  of  judgment 
for  debt  and  damages,  or  damages  onl}^',  according  to  the  form  of  action,  and 
the  subject  matter  of  dispute,  and  not  merely  unde  petit  judicium^  if  he 
actione  precludi  debet.  But,  when  the  deft  would  not  be  at  liberty  to  ' 
traverse  or  answer  the  new  matter  without  a  departure,  the  replication 
may,  notwithstanding  the  introduction  of  new  matter,  conclude  to  the  coun- 
try, though  a  conclusion  with  a  verification  is  most  usual:  1  Saund.  921  ^n* 
Ij  1  Chit.  PL  539. 


Precedents. 


moiAL  miiLrtiE* 


IntlMK.E(oraP.orEzchq.)  — — *  Term,  9  6m.  4. 

{Ttrm  whenJiUd  tr  deUveni.) 

\       f     And  the  mid  pit,  u  to  the  plea  of  Uie  laid  deft,  by  him  fint  abore  pleaded,  and 
CL  D.  \  ^^^'^  ^  ^^  ?^  himself' upon  the  coontiy,  doth  the  like. 

OOmiENOUlXNT  OF  amiCATIQN  TO  A  UVOfkL  PLBi.  ^ 

And  the  eaid  pit,  as  to  the  said  plea  of  the  said  deft,  by  him  (secondly)  above  pleaded,  saith 
that  he,  the  said  pit,  by  reason  of  any  thing  by  the  said  deli  in  that  plea  lOleged,  onght  not  to  be 
barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  him  the  said  d^  hs^  v 
oanse  he  aaith,  that,  d&c    {Hare  9tate  tie  iubject  matter  tf  the  rifUeatiou.) 

OOlfOLUSION  TO  TBS  OOOnTEf. 

And  this  he,  the  laid  pit,  prays  may  be  inquired  of  by  the  oooatry,  dte. 

OOffCLOSION  WITB  A  TlRiriCATION. 

^  And  this  he,  the  said  pit,  is  ready  to  verify;  wherefore  he  prays  judgment,  and  his  damages  by 
him  sustained  on  oocaaion  of  the  non-perlbrmanoe  of  the  said  several  promises  and  undertakinga 
<or,«*  treivasses,"  er,  •^  grievanoes,**  er^  **  caosee  of  aetioD**)  in  the  aaid  dedaralion  mentioned,  to 
W  a^udged  to  him»dDa 
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[♦779]  'RES  GESTA. 

^ntty  56. 


^       RETURN. 
Poaty  "  Wmir;'*  ante^  "False  RirrtrRs.'' 


REVERSIONER. 
JifUe,  81,  473,  689. 


RIENS  EN  ARREAR. 
^inttj  393. 

RIENS  PER  DESCENT  OR  DEVISR 
Jiftfty  561. 

RULE  OF  COURT. 

As  to  fhe  effect  for  the  pajrmeot  of  money  into  coart,  and  how  proved, 
ante^  494,  5. 

A  rule  of  court  is  proved  by  the  office  copy  of  the  rule,  which  is  in  it- 
self an  original,  when  made  out  in  the  usual  course  of  office,  by  the  clerk 
of  the  roles,  or  his  deputy,  and  does  not,  therefore,  require  to  be  proved 
as  an  examined  copy;  but  the  production  of  it  is  sufficient:  Selby  v.  Hmr- 
ris,\  Ld.  Saym.  745 ;  B.  N.  P.  229 ;  1  Camp.  102.  How  oppooite 
party  is  to  prove  rule  an^e,  494. 


SECONDARY  EVIDENCK 

The  best  evidence  must  be  adducedj  779. 

fFhat  must  be  done  to  admit  of  Secondary  Evidence,  781. 

Proqf  qf  Loss,  ^c.  of  best  Evidence,  ib. 

Proof  ^  Possession  in  adverse  Party,  782. 
Proof  qf  Notice  to  produce,  fyc.  ib. 
What  sufficient  Secondary  Evidence,  ib. 


EvmsHcx  is  divided^  with  regard  to  its  degree,  into  primaiy  and 
condary. 


S£XX)lfDARY  EYIDENCB.  301 . 

7%e  beat  Evidence  must  be  adduced.']  It  is  s  general  rule  of  law,  that 
the  beat  evidence  must  be  given  of  which  the  nature  of  the  case  is  capablei 
And  which  the  party  had  power  to  produce:  1  Show.  397;  JEbtt,  284;  1 
Saik.  231;  Carth.  220;  2  Easty  192;  B.  N.  P.  293.  .  To  prove  a  written 
lease  for  years,  or  other  deed,  nothing  else  shall  be  admitted  but  the  very 
deed  itself,  if  within  the  control  of  the  party  who  has  to  prove  it:  10  Co. 
Zdt.  92,  b.;  Gilb.^  Ev.  93.  A  will  of  lands,  also,  must  be  produced  and 
proved  in  the  same  manner  as  a  deed,  and  the  probate  is  not  evidence :  2 
Camp.  3U9;  Oilb.  Ev.  71.  But  the  probate  is  primary  evidence  to  prove 
a  will  of  personal  property,  or  that  a  particular  person  is  executor:  4  71 
Jl.  258;  3  Salk.  154;  B.  N.  P.  246;  antCj  738.  If  the  execution  of  a 
deed  or  other  instrument  be  attested,  one  of  the  subscribing  witnesses,  if  to 
be  found,  must  be  produced  to  prove  it,  that  being  the  best  evidence  of  the 
fact:  7  T.  R.  266;  ante,  425,  If  an  agreement  has  been  reduced  to  writing 
and  signed,  that  writing  must  be  produced  to  prove  it,  as  primary 
evidence;  and  where,  *if  produced,  it  would  not  be  admissible  for  f^TSO^ 
want  of  a  stamp,  then,  if  lost,  ps^rol  testimony  is  not  admitted  to 

trove  its  contents,  S  B.  fy  •&.  588,  2  Moo.  513;  not  even  though  discharged 
y  the  wrongful  act  of  the  opposite  party:  2  B.  fy  A.  478.     A  hill  of  ex- 
change, or  promissory  note,  must  be  produced  and  proved  like  other  in- 
struments, and,  if  destroyed  or  lost  when  not  in  a  negotiable  state,  second- 
ary evidence  is  admissible;  but,  if  lost  in  a  negotiable  state,  no  action  can 
be  maintained  thereon,  for  no  secondary  evidence  can,  in  that  case  be  ad- 
mitted; 2  Camp.  211;  1   Holt,  144.     The  indecency  of  evidence  is  no 
objection  to  its  being  received,  nor  an  excuse  for  not  producing  it :  De 
Costa  V.  Jones,  2  Cowp.  729.     To  prove  the  deft,  was  elected  constable 
of  a  ward,  a  list  of  persons  sworn  in,  from  the  town  clerk's  office,  was  held 
insufficient,  for  the  ward-mote  book  might  have  been  produced:  Under  Mil 
V.  fFiUsj  3  Esp.  Rep.  56.     In  an  action  for  words  spoken  in  the  conduct . 
of  a  cause,  the  proceeding  must  be  produced  in  evidence :  1  Esp.  Sep. 
399.    The  memorial  of  a  conveyance  registered  is  not  evidence  of  its  con- 
tents: 2  Esp.  Rep.  549.    An  entry  in  uie  books  of  the  receiver  of  duties 
upon  carts  is  not  evidence  of  property,  without  showing  by  whom  the 
entry  was  made :  1  Esp.  Rep.  969.    To  prove  rent  payable  quarterly, 
evidence  how  other  tenants  of  the  pit  paid  is  not  admissiole:  Peaks,  95. 
In  trover,  where  the  pits,  claim  the  goods  as  purchased  by  a  written  agree* 
ment,  no  other  evidence  of  the  purchase  is  admitted  than  such  writing: 
Brain  v.  Harden,  2  C.fy  P.  52.     To  support  a  plea  in  abatement,  that 
the  assignees  of  C.,  a  bankrupt,  ought  to  have  ioined,  the  assignment,  or 
some  admission,  must  be  given  in  evidence,  and  proof  that  they  acted  as 
iflsignees  is  insufficient:  Pasmore  v.  Bansfitld,  1  Stark.  2M.   A  witness 
may  not  be  cross-examined  as  to  what  he  swore  in  an  affidavit,  unleas  the 
affidavit  be  produced;  Sainthill  v.  Brand,  4  Esp.  Rep.  74.     To  prove 
the  discharge  of  an  insolvent,  neither  parol  evidence,  nor  the  admission  of 
the  pit,  nor  even  an  order  reciting  the  judgment  of  discharge  and  direct- 
ing his  release,  are  sufficient     The  best  and  primary  evidence  is  the  origi- 
nal adjudication  of  the  court,  produced  by  the  clerk,  or  a  clerk,  or  a  copy 
duly  authenticated :  Scott  v.  Clare,  3  Camp.  236  ;  Carpenter  y.  White, 
3  Abo.  C.  P.  231.     Where  a  copy  of  a  document  is  made  evidence  by 
act  of  Parliament,  the  copy  must  oe  produced,  and  the  original,  if  not  evi- 
dence at  common  law,  is  not  admissible  by  implication;  2  Camp.  121.    If 
a  deed  be  pleaded  with  a  profert,  secondary  evideaoe  of  its  eontents  can 
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in  no  case  be  admitted:  4  East,  588;  1  Stark.  74.    The  loss  or  other  ex- 
cuse  must  be  pleaded:  ante,  739;  3  T.  27.  151, 153;  2  H,  BL  259;  Munn 
V.  Godbold,  11  Moo.  Rep.  49.  But,  in  some  cases,  the  best  evidence  seemv 
to  be  dispensed  with,  or  rather  evidence  of  primary  degree  is  sufficient, 
though  there  be  other  of  stronger  or  more  unerring  assurance:  asy  to  prove 
a  person's  hand-writing,  the  testimony  of  others  is  admitted,  for  their 
knowledge  is  acquired  by  the  same  means  as  his  own,  and  therefore,  accept* 
ed  as  primary,  in  ordinary  cases.     But  to  disprove  hand-writing,  and  prove 
it  forged,  the  writer  himself  must  be  called,  for  he  may  know  it  to  be  or 
not  be  to  his,  by  other  circumstances  than  the  character  of  the  writing,  and 
therefore  all  other  proof  is  secondary:  Phil.  Ev.  e.  7,  s.  6.  Yet  the  cashier  of 
the  Bank  is  not  called  to  prove  his  signature  a  forgery:  2  East,  P.  C.  lOOO. 
The  pit's  acknowledgment  of  payment  is  primary  proof,  though  a  receipt 
appears  to  have  been  given  :  Jacob  v.  Lindsay j  1  East,  460.    Where  m 
memorandum  of  the  agreement  was  not  signed,  parol  testimony  is  admit* 
ted :  Dalison  v.  Starkj  4  Esp.  Rep.  163;  1  East,  460;  Ramsbottom  r. 
Lumbridge,  2  M.  fy  S.  434  ;  Doe  d.  Bingham  v.  Cartwright,  S  B.  if' 
Jl.  326 ;  Stevens  v.  Pinney,  8  Taunt.  3  .'8.     Where,  in  a  case  of  re- 
moval, an  inhabitant  of  the  appellant's  parish  stated,  upon  the  voir  dire^ 
that  he  occupied  a  cottage  there  of  the  annual  value  of  £25,  but  was  not 
valued  to^  nor  paid,  any  rate  or  tax,  his  testimony  was  held  sufficient  proof 
of  the  facts;  nor  was  it  necessary  to  produce  the  rate  itself :  Rex  v.  6tif* 
bum,  15  East,  57.     In  the  case  of  Rex  v.  Hunt,  ^  B.  fy^. 
r^78ll    56S,  the  original  resolutions  proposed  at  a  seditious  meeting* 
were  not  required,  but  a  copy  given  by  deft,  to  witness,  and 
proved  by  him  to  correspond  with  the  original,  was  considered  as  good 
evidence;  and  parol  testimony  of  the  inscriptions  of  the  flags  and  banners 
displayed  there  was  admitted  without  producing  the  originals.     And,  in 
allt:ases,  except  on  a  plea  of  nul  tiel  record,  where  a  fact  is  to  be  proved 
by  a  record,  an  examined  copy  is  sufficient  evidence,  and  the  record  itself 
U  not  required:  Oilb.  Ev.  7,  8.     In  like  manner  the  journals  of  either 
house  of  Parliament,  the  proceedings  filed  in  the  Court  of  Chancery,  Ad* 
miralty,  and  ecclesiastical  court,  and  the  rolls  of  inferior  jurisdiction,  parish 
registers,  entries  in  the  books  of  corporations,  or  of  other  public  companies, 
wherever  the  original,  if  produced,  would  be  admissible,  may  be  proved 
by  examined  copies:  Lynch  v.  Clarke,  3  Salk.  153;  Skin.  583;  1  PhiL 
Ev.  2  IS,  404.    Nor  is  it  necessary  to  produce  the  appointments  of  justices, 
and  other  officers  of  the  peace;  proof  that  they  acted  in  such  capacity  is 
enoueh ;  Bunyan  v.  Wise,  4   T.  R.  366 ;  Leach,  Ev.  C.  585.     Also, 
proof  may  be  made  that  a  person  is  an  officer  of  the  revenue,  Stat,  26  O. 
S,  c.  77,  82,  or  of  the  ecclesiastial  courts  or  of  the  army,  by  reputation 
and  the  exercise  of  such  office:  3  Camp.  432;  2  ib.  513.     There  are  also 
cases  in  which  the  strict  proof,  otherwise  requisite  becomes  unnecessary,  in 
consequence  of  the  party's  conduct  having  estopped  him  from  disputing 
the  fact:  ^^  Jidmissions.^*    The  enrolment  of  deeds  of  bareain  and  sale 
under  the  Stat.  27  H.  8,  c.  16,  may  be  pleaded  with  a  profert,  by  Stat. 
10  Jlnne,  c.  18,  as  may  exemplifications  of  letters  patent  by  3  &  4  Ed.  6, 
e.  4,  13  EL,  c.  6.     And  examined  copies  of  such  enrolments  are  as  good 
evidence  as  examined  copies  of  the  originals,  14  East,  231;  except  that, 
a  copy  of  the  enrolment  of  a  bargain  and  sale  of  a  chattel  interest,  or  of 
any  other  deed  enroled  for  safe  custody,  is  evidence  only  against  the  party 
who  acknowledged  the  deed,  and  persons  claiming  through  him:  B.  N.  P. 
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256;  3  Lev,  587;  8  Frtem.  259;  and  see  1  Phil.  Ev.  443.  An  examined 
copy  of  the  memorial  of  an  assignment  of  a  judgment  is  evidence  of  the 
fact  of  the  assignment,  and  the  attested  copy  of  the  memorial  of  the  re- 
gistry of  a  deed  is  evidence  of  the  fact  of  registry:  1  Sch,  4*  L^f»  207. 
An  examined  copy  of  the  enrolme^nt  of  the  memorial  of  an  annuity-deed 
18  evidence  of  the  contents  of  the  original  memorial  against  an  attorney, 
for  negligence,  who  prepared  and  carried  the  memorial  to  be  enrolled:  3 
Camp,  20. 

What  muBt  be  done  to  admit  of  Secondary  Evidence.^  Before  secon- 
dary evidence  is  admissiblci  proof  must  be  given  that  better  could  not  be  ft* 
tained. 

Proof  qfLosSf  ifc,  of  best  Evidence.']  If  an  orieinal  document  be  lost  or 
destroyed,  its  execution  must  be  proved,  as  also  the  loss  or  destruction  of 
all  its  parts,  before  parol  evidence  of  its  contents  will  be  received  :  B.  N.  P. 
254  :  1  ^tk.  246  :  1  Esp.  Rep,  409.  Such  loss  must  be  shown  by  the  best 
evidence,  as  if  a  party  deliver  a  letter  to  his  daughter,  and  she  and  the  wit- 
ness, upon  diligent  search,  were  unable  to  find  it,  this  is  not  sufficient  to  let 
in  parol  testimony  of  its  contents,  without  calling  the  daughter.  But,  had 
the  party  kept  it  in  his  own  custody,  and  set  witness  to  search  where  his 
letters  were  kept,  that  would  be  sufficient :  Parkins  v.  Cobbett,  1  C.^P. 
149,282.  The  degree  of  evidence  required  to  prove  the.  loss  or  destruc- 
tion of  any  instrument,  is  in  proportion  to  its  value.  Where  a  paper  is  use- 
less, very  slight  evidence  is  sufficient :  as  where  the  clerk  of  the  pit 's  at- 
torney searched  the  pit's  house  for  a  policy  of  insurance  (upon  which  the 
loss  had  been  settled,  and  a  aecond  policy  had  been  afterwards  effected,)  in 
an  action  for  libel,  secondary  evidence  was  admitted,  to  prove  theavevment 
that  the  insurance  had  been  matle  :  Brewster  v.  Sewellf  3  B,  ^j2»  2M. 
And,  in  an  action  for  a  malicious  prosecution,  where  the  justice  who  took 
the  examinations  swore  that  he  delivered  them  either  to  the  clerk  of  the 
peace  or  his  deputy,  and  the  clerk  swore  that  such  papers,  if  the  indictment 
be  ignored,  were  usually  thrown  away,  it  was  held  unnecessary 
to  cadi  the  deputy  to  prove  *them  not  in  his  custody,  as  it  was  his  r*782l 
duty  to  deliver  them  to  the  principal,  and  that  pit  had  a  right  to 
suppose  they  were  in  his  custody  :  Freeman  v.  ^Srkelly  2  B.  ^  C,  494.  The 
legal  custody  of  a  parish  appointment  is  in  the  officer  most  interested  in  its 
preservation,  and  his  testimony  is  the  best  evidence  of  its  loss,  without  which 
the  production  of  the  parish  book,  and  proof  that  no  appointments  were  kept 
by  their  parish,  are  insufficient  to  let  in  p»rol  evidence,  whether  one  or 
more  overseers  were  appointed  in  a  particular  year  :  B,  v.  Stoke  Goldingf 
\  B.  fyJI.  173.  The  individual  to  whose  possession  an  instrument  can  be 
traced,  or  in  whom  is  the  legal  custody,  or  who  may  be  presumed  to  have  it 
in  possession,  is  the  person  to  be  called  to  prove  its  loss,  before  secondary 
evidence  can  be  given  of  its  contents  :  6  7.  ^.  236  ;  2  Bott.  353 ;  I  Stark. 
139  ;  4  ilf.  &  iS.  48  ;  1  22.  &  itf.  18 ;  8  East,27S  ;  7  Easty  66  ;  1 JS.  ^  wf. 
173. 

Proof  of  Possession  of  adverse  Party  ^  best  Evidence^  ^c. ,  and  Notice  to 
produce^  when  necessary. ]  If  paper  be  in  the  possession  of  the  adverse 
party,  secondary  evidence  of  its  contents  is  admissible  ;  but  it  must  first  be 
sufficiently  proved  that  die  writing  if  in  his  or  his  privies'  possession,  and 


r 


804  SBCONDART  £V1DKNCE 

ihe  degree  of  evidence  required  for^this  fact  is  8trong;er  or  slighter,  accord- 
ing*to  the  circumstances  of  each  particular  case  :  3  Camp.  502  ;  PeakCf  76  ; 

1  Stark.  338  ;  3  JBing.  164  ;lIi.fyM.  83^  156  ;  B.  N.  P.  £54  : 1  Ph.  Bv. 
422.  Next^  it  must  he  proved  that  notice  has  been  given  to  produce  th« 
writing :  such  notice  however,  is  unnecessary,  if  from  the  nature  of  the  pro- 
ceedings, as  in  trover  for  a  bond,  the  deft,  has  notice  that  he  was  to  be 
charged  with  the  possession  of  the  instrument,  How  v.  Hally  14  Eaat^  274, 
4  Taunt.  865,  3  B.  ^  P.  143,  1  Camp.  143,  2  Merivale,  461,  Leach,  C. 
330,  6  Easty  P.  C.  124;  or  if  the  party  has  obtained  the  possession  by- 
fraud,,  as  from  a  witness  served  with  a  subposna  duces  tecum  :  Leeds  v. 
Cookj  4  Esp.  Rep.  256.  A  counterpart  of  a  deed  may  be  read,  withoat 
notice  to  produce  the  original :  5  T.JR.  465  $  7  East^  363 ;  8  Eastf  487. 
And,  by  the  stat  2  O.  2,  c.  '39f  ^.  8,  .in  an  action  for  seaman's  wages,  the 
captain  is  obliged  to  produce  the  ship's  articles,  aad  secondary  evidence  may 
be  given  of  them,  without  notice  :  2  Camp.  315  ;  3  B.  ^  B.  288.  As  to 
the  question  whether  the  fact  that  the  party  has  the  deed  in  his  possession  in 
court,  at  the  time  of  trial,  dispenses  with  the  necessity  of  notice  to  produce, 
see  4  Burr.  2484 ;  1  Stark.  283  ;  1  Phil.  Ev.  425  $  1  Stark.  Ev.  362. 
Notice  to  produce  a  notice  is  unnecessary  :  3  B.^  S.  288.  Notice  to  quit 
in  ejectment,  2B.  ^  P.  41,  notice  of  a  dishonour  of  a  bill,  2  Camp.  601,  1 
Stark.  28,  5  Esp.  Rep.  157,  notice  of  actiotf  to  a  magistrate,  2  B.  ^  P.  39, 
and  the  delivery  of  an  attorney's  bill,  Peake  Ryj.  164,  2  B.  Si  P.  237, 

2  Camp.  110,  may  be  proved  by  a  duplicate  or  examined  copy,  without  no- 
tice to  produce  the  original.  The  notice  to  produce  may  be  by  writing  or 
parol :  1  Camp.  440.  It  must  specify  the  writing  demanded,  and  notice 
to  produce  all  letters  is  too  general :  1  i?..4*  ^-  ^^1-  I^  ^^^^  be  served  a 
reasonable  time  before  the  trial :  1  Stark.  283f  I  R.^M.  47, 327.  When 
the  writings  pursuant  to  notice,  are  produced,  if  the  party  who  demanded 
decline  eiuier  to  use  or  to  inspect  them,  they  are  not  thereby  made  evidence 
for  the  adversary ;  but,  if  inspected,  though  not  used,  they  are :  1  Esp. 
Rep.  210  $  5  Esp.  Rep.  235.  When  the  writings  so  examined  are  not 
produced,  that  circumstance  does  not  afiord  any  inferences  against  the  par- 
ty refusing,  but  entitles  the  other  to  give  secondary  evidence  of  their  con- 
tents :  3  Camp.  363.  Such  evidence  cannot  be  entered  into  by  cross-ex- 
amination, until  the  party  giving  notice  has  opened  his  case  :  2  Stark.  23. 

fFhat  sufficient  Secondary  Evidence.']  Where,  from  the  circumstances 
of  the  case,  primary  evidence  cannot  be  obtained,  the  secondary  evidence 

given  must  be  the  next  best;  as,  if  a  deed  be  lost,  or  not  produced, 
[*788l  the  next  best  evideilfce  is  a  counterpart:  6  T.  R.  236.  If  there  *be 

no  counterpart,  an  examined  copy  ;  if  no  copy,  parol  evidence : 
2  ^tk.  71;  1  Esp.  Rep.  409/  1  Camp.  192,  501;  1  Stark.  167;  B.  N.  P. 
254.  And,  if  possession  has  ^ne  along  with  a  deed  for  many  years,  mi 
old  copy,  or  abstract,  the  original  being  lost,  may  be  given,  though  not 
proved  to  be  true,  as  the  next  oest  evidence:  B.  N.  P.  254.  Abstracts  of 
instruments,  entered  in  a  memorandum-book,  for  the  information  of  the 
witness,  or  of  others,  are  not  evidence;  and  though,  if  the  witness  have  the 
book  with  hini,  he  knay  refresh  his  memory  by  reference,  its  non-produe- 
tion  is  no  objection  to  his  parol  testimony:  8  JEasty  279,  289.  A  copy  in 
the  letter-book  of  a  merchant,  proved  to  be  in  the  hand-writing  of  a  deceas- 
ed elerit,  is  evidence  to  prove  the  contents  of  a  letter,  which  the  deft,  ao- 
knowledgea  to  have  received,  and  refuses  to  produce  upon  notice:  3  Co»y  • 
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305,  377;  1  Stark.  38.  A  copj  by  a  eopying-machine  is  ef^ence,  if 
deft  refuses  to  produce  the  original:  3  Camp.  238;  2  Stark.  129.  To 
proye  the  endowment  of  a  vicarage,  an  old  charterlary  of  an  abbey,  con- 
taining an  account  of  the  several  matters  of  endowment,  found  in  the  pot- 
session  of  a  person  who  had  succeeded  to  a  part  of  the  abbey  estates,  was  ad- 
mitted as  secondary  evidence,  search  havins  been  made  for  the  original  en- 
dowment: 2  Price,  399;  4  DoWf  324.  After  notice  to  produce  the  pro- 
bate, the  original  will,  under  the  seal  of  the  ecclesiastical  court,  produced 
by  the  proper  officer,  is  secondary  evidence:  I  B.  fy  B.  219.  So,  like- 
wise, is  the  Mdinary's  register,  against  the  devisee  of  the  land,  after  notice 
to  produce  the  will:  B,  N.  P.  246.  K  a  license  to  trade  be  lost,  the  neat 
best  evidence  is  the  registry  of  it  at  the  searetary  of  state's  office,  and  parol 
testimony  is  not  admissible  to  prove  its  contents:  2  Camp.  605;  2  Taunt. 
S37.  Where  the  deft,  upon  notice,  refuses  to  produce  a  deed,  the  examfaif- 
ed  copy  is  evidence,  without  proof  of  execution  by  deft.,  and  thoush  there 
be  more  parts  than  the  one  in  his  ^ssession:  1  Bsp.  Hep.  409.  So,  if  he 
refuse  to  produce  the  part  which  is  stamped,  the  unstamped  part  is  secon- 
dary evidence:  1  Camp.  501 ;  1  Haunt.  507.  But,  if  neither  part  be 
stamped,  no  evidence  whatever  can  be  given  of  the  contents:  not  parol,  He- 
cause  the  argument  was  reduced  to  writing ;  and  not  the  writing,  because 
unstamped:  2  B.  ^A.  478.  Where  a  party  refuses  to  produce  a  letter,  its 
contents  may  be  proved,  by  any  person  who  can  recollect  them,  as  well  as 
by  the  writer:  I  Stark.  167. 


SEDUCTION,  Action  for. 

FoBM  07  Reshsbt  FOR,  AND  PiJBADiNOs.]  The  form  of  remedy  for  the 
eeduction  of  a  person's  servant,/?er  quod  servitium  amisit,  being  an  injury 
to  the  relative  rights  of  a  person,  is  by  action  on  the  case,  5  East,  39,  2 
CMt.  Sep.  260;  or  in  trespass:  2  N.  B.  476;  2  M.fy  S.  436.  It  is  now 
more  usual  to  declare  in  trespass;  and  when  the  injury  is  committed  with 
actual  force,  or  where  there  is  an  illegal  entry  of  the  father's  house,  or  the 
like,  trespass  is  more  correct:  ib.;  3  Camp.  526,  n.  A  person  cannot  sue 
for  tiie  debauching  of  his  ckUd,  merely  in  the  character  of  a  pdrent. 

The  venue  is  transitory.  There  is  nothing  peculiar  relating  to  the  form 
of  the  pleadings.  It  is  not  necessaiy  to  allege  or  prove  that  the  deft  knew 
that  the  female  was  the  servant  of  the  pit:  Pea.  Rep.  55.  Where  the  fe- 
male is  not  pit's  daughter,  or  where  tiie  legitimacy  may  be  questionable, 
emit  the  words  <<  dau^ter  and  lather,"  &c. ,  throughout:  ib. 
•  Where  the  oflfence  is  accompanied  with  an  illegal  entry  of  the  father's 
house,  he  may  declare  in'  trespass  for  the  entry,  and  allege  the  seduction 
and  loss  of  service  as  consequential:  2T.  R.  167;  see* form,  2M.  fy  S.  438. 
Where  the  pit  is  put  to  expense  in  medical  attendance,  &c.,  or  there  be 
any  other  special  damage,  state  such  damazes,  1  Ld,  Raym.  259;  see  gene^ 
rally,  ante,  ^*Crim.  Con.^^  The  plea  will  be  the  g^eral  issue;  and  see> 
post^  as  to  what  defences  may  be  set  up. 


^Precedents.  r*7843 

{Chmmeniemneni  a«  ante,  419;  jNWf,  **  TVeimiM.**)    For  that  thd  iaid  deft.  lieretofi}re,'ko  wit,  oa 
the,  &en  (any  day  aimU  the  time  when  taefiret  intercmne  tookplaee,)  and  on  diven  othen  daja 
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uid  tfanM  aADrwvdfl,  ud  befim  the  coomien«eineDt  of  tliifl  foit,  to  wit,  at,  dtc  (vtnse,)  with 
Ibitse  and  arms,  &Jo^  assaulted,  debauched,  and  canially  knew  one  C.  D^  then  and  from  tbenoa 
hitherto  bein;  the  (daughter  and)  servant  of  the  said  pit,  whereby  the  said  C  D.  became  pregnant 
and  sick  with  child,  and  so  remained  and  continued  for  a  long  space  of  time^  to  wit,  for  the  spaoo 
of  nine  months  then  next  Mowing,  at  the  expiration  wherectf,  to  wit,  on,  &ic^  at,  6lc^  aforesaid, 
ahe,  the  said  C.  D^  was  delivered  of  the  child  with  which  she  was  so  pregnant  as  aforesaid,  to 
wit,  at,  &C.,  aforesaid,  by  means  of  which  said  several  premises,  she,  the  said  C.  D^  for  a  lon|r 
Bpaee  of  time,  to  wit,  from  the  day  and  year  first  above  mentioned,  hitherto  became,  and  was 
vnaUe  to  do  or  perform  the  necessary  a&drs  and  business  of  the  said  pit,  so  being  her  (foiher 
mnd)  master  aforcmid;  and  thereby  he,  tlie  said  plt^  during  all  that  time,  k»t  and  was  deprived 
of  the  service  dThb  said  (daughter  and)  servant,  to  wit,  at,  StM^  aforesaid.  And  also,  by  means 
of  the  said  several  premises,  he,  the  said  pit,  was  forced  and  oblijred  to,  and  did  necessarily  pay, 
ky  out,  and  expend  divers  sums  of  money,  in  the  whole  amounting  to  a  lar^  sum  of  mcne^, 
to  wit«  the  sum  of  j&«-,  in  and  about  the  nursing  and  taking  care  of  the  said  C  D.,  his  said 
(daughter  and)  servant,  and  in  and  about  the  d^very  of  the  said  child,  to  wit,  at,  Slc^  aforesaid. 
To  the  damage,  dc«.    {Condunon  om  jpoti^^  TVespascT) 


Evidence  /or  Plaintiff. 

Pit  must  prove  that  the  person  seduced  was  his  servant^  the  seduction 
of  her,  and  the  damages. 

Proof  of  Se!nAceS\  To  support  this  action,  there  must  be  some  qq>eap- 
ance,  at  least,  of  the  relation  of  master  and  servant  subsisting  between  the 
pit  and  the  seduced  party,  at  the  time  of  the  seduction,  1  Smithes  iZg?. 
383 ;  but,  as  the  relation  is,  in  these  cases,  little  more  than  matter  of  fiction, 
made  use  of  to  support  the  action,  3  Stark.  Ev,  1308,  it  is  unnecessary  to 
prove  a  contract  of  service,  ib.\  2  T.  JR.  166;  and  it  has  been  held,  that 
'  oceasionally  milking  cows,  ib.,  or  even  making  tea,  or  other  such  slight 
matter,  will  be  suflScient:  Carr  v.  Clarke,  2  Chit.  JRep.  261;  2  C.  fy  B. 
303.  The  age  of  the  daughter  is  immaterial,  provided  it  be  not  so  young 
as  to  infer  an  impossibility  of  her  being  able  to  render  any  service,  2  7!/?. 
166,  6  East,  387,  A  B.  fy  C.  660.  The  service  need  not  be  menial:  Pea. 
Rep.  78,  306.  If  there  be  any  contract  of  service  in  writing,  such  as  a 
deed  of  apprenticeship,  or  the  like,  the  same  should  be  produced,  and 
proved  in  the  usual  way:  see  2  H.  SL  511.  The  loss  of  service  being 
the  ground  of  action,  the  pit  need  not  be  the  parent  of  the  party  seduced ; 
thus,  an  aunt  may  maintain  an  action  for  the  seduction  of  her  niece.  Pea. 
Rep.  78 ;  and,  although  the  child  be  not  the  actual  offspring,  but  merely 
an  adopted  child,  the  same  principle  will  prevail:  11  East,  23.  The  party 
may  sue,  though  the  servant  be  a  married  woman:  7  Bolres. 

If  the  daughter  and  servant  leave  her  father's  house  with  an  intention  of 
returning,  this  action  may  be  supported,  when  the  seduction  was  effected 
during  her  absence ;  but  not  if  such  intention  of  returning  on  her  part  did 
not  exist,  2  T.  R.  4,  5  East,  47;  and,  if  the  daughter  ^leep  elsewhere  than 
at  her  father's,  and  also  perform  the  duty  of  a  servant  at  the  place  where 
she  sleeps,  yet,  if  acts  of  service  are  rendered  to  her  father  by  her,  the 
action  for  seduction  is  maintainable,  6  Esp.  Rep.  32 ;  and,  though  she  quit 
her  father's  house,  and  'perform  services  entirely  for  the  deft,  if  the  defL'» 

conduct  be  tainted  with  a  wicked  view  of  seducing  her,  the  rela- 
[^7853  ^^Q  of  *master  and  servant  would  not  exist  between  them,  and 

consequently  the  father  might  maintain  an  action  against  the  deft 
for  the  Ruction:  2  Stark.  495. 
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Ptoof  qf  Seduction  by  Deft.]  This  fact  must  be  satisfactorily  estab- 
lished: see  the  mode  of  proving  the  crimioal  intercourse,  antef  397.  It 
must  have  taken  place  during  the  service:  see  ante^  784. 

Damages,']  The  loss  of  service  being  the  gist  of  the  action,  such  loss 
must  be  established,  5  7!  J?.  361 ;  and  the  amount  of  it  will  be  the  estimate 
of  part  of  the  damages.  The  loss  of  service  need  not  be  proved,  however, 
where  it  is  merely  stated  to  increase  the  damages,  as  in  an  action  for  break- 
ing pit's  house,  and  seducing  his  daughter:  S.  N.  P,  1099.  The  jury 
have,  in  some  cases,  been  directed  not  only  to  consider  the  loss  of  service 
in  the  estimation  of  damages,  but  also  to  look  to  the  wounded  feelines  of 
the  parent,  or  the  person  standing  in  loco  parentis:  11  East^  25;  S.  Jy.  P. 
1100;  3  Esp.  Rep.  119;  3  Camp.  5i80.  In  aggravation,  the  pit.  may  show 
what  other  children  he  has,  and  the  general  good  conduct  of  such  children, 
and  how  they  may  be  affected  by  the  injury  committed  on  the  seduced:  3 
Esp.  Rep.  120.  Pit.  may  also  show,  in  aggravation,  that  the  deft  visited 
the  family  as  a  suitor,  5  Price^  641.  Until  the  character  of  the  child  has 
been  impeached  by  the  deft,  the  pit  cannot  give  in  evidence  her  general 
good  conduct:  1  Vamp.  460;  3  ib.  519.  The  pit  should  be  prepared  to 
show,  if  stated  in  the  declaration,  what  expenses  he  has  been  put  to  in  the 
cure  of  his  child,  1  Stark.  287,  or  in  consequence  of  her  confinement,  &c.: 
Tullidge  V.  fFade,  3  Wils.  19.  It  is  not  necessary  to  prove  that  a  sur- 
geon's bill  has  been  actually  paid,  before  the  jury  can  take  it  into  account; 
but,  in  the  case  of  the  fees  due  to  a  physician,  they  cannot  be  allowed,  unless 
they  have  been  paid,  as  the  father  is  not  legally  liable  to  pay  them:  Dixon 
r.  Bell,  1  Stark.  289. 

Competency  of  Witness.]  The  party  seduced  is  a  competent  witness:  2 
Str.  1054;  3  Camp.  b\9;  Molt,  451. 

Evidence  for  Defendant. 

The  Statute  of  Limitations,  if  pleaded,  will  bar  the  pit's  right  in  this  ac- 
tion, 6  East,  388,  2  M.  fy  S.  436.  The  deft,  may  show  that  the  daughter 
was  not  living  with  her  parent,  and  that  her  intention  was  never  to  return; 
the  fact  of  merely  not  living,  without  proof  of  her  intention  not  to  return^ 
is  not  sufficient,  2  T.  R.  4,  5  East,  47,  ante,  784;  he  may  also  prove  that 
the  conduct  of  the  pit  has  been  grossly  neglectful.  Pea.  N.  P.  C.  316;  and 
he  may  show  that  the  tender  age  of  the  pit's  daughter  would  preclude  tlie 

Sossibility  of  service:  4  B.  fy  C.  660;  1  D.  fy  R.  133;  ante,  784.  Evi- 
ence  of  the  bad  conduct  of  the  daughter  may  also  be  adduced  by  the  deft 
in  mitigation:  1  Camp.  460;  3  ib.  520;  3  Esp.  Rep.  116.  Where  deft 
is  accused  of  seducing  away  an  apprentice,  he  may  show  that  he  ^new  not 
the  fact  of  his  being  the  servant  of  the  pit,  or  that  such  fact  afterwards 
came  to  his  knowledge,  but  that  no  notice  hay  been  given  him  to  deliver  up 
the  apprentice,  6  T.  R.22l\  he  may  also  show  that  the  pit  has  enforced 
-  payment  of  a  penalty  which  the  servant  had  rendered  himself  liable  to  pay 
on  quitting;  and  that,  therefore,  the  service  was  at  an  end,  and  the  pit. 's 
action  barred:  1  W.  Bl.  R.  387;  3  Burr.  1345. 
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Pleadings  as  to,  7S6.  '    *. 

Precedents,  787.  / 

Evidence  as  to,  788. — Enactment  of  Statutes  of  Set-off y  ib. — Between 
what  Parties  Set-off  allowed^  ISQ.—PThen  Debt  to  be  Set-off 
should  be  due,  790. — What  Nature  of  Debt  may  be  Set-off,  ib. 


Pleadings  as  to.]    A  set-off,  unless  in  an  action  at  the  suit  of  the  at- 
signees  of  a  bankrupt,  1  Camp.  363,  12  East,  664,  1  T.  JR.  115,  6  T.  B. 
58,  must  be  pleaded  specially,  and  cannot  be  proved  in  evidence  under  the 
general  issue;  though,  in  assumpsit,  or  debt  on  simple  contract,  unless  the 
subject-matter  of  the  set-off  accrued  by  reason  of  a  penalty  contained  in  a 
bond  or  specialty,  the  deft,  has  the  option  of  pleading  or  giving  notice  oi 
set-off  with  the  general  issue:  B.  N.  P.  172;  Willes,  262;  Montague,  Set^ 
off 9  40  to  47;  2  G.  2,  c.  22,  s.  13.     A  set-off  means  a  cross  claim,  for 
which  an  action  might  be  maintained  against  the  pit.,  and  is  very  different 
/from  a  mere  right  to  a  deduction  from,  or  reduction  of,  his  demand,  on  ac- 
count of  some  matter  connected  therewith,  and  which  may  be  given  in  evi- 
dence under  the  general  issue,  such  as  a  payment  on  account,  &c. :  4  Burr. 
2133;  4  Camp.  134;  1  Stark.  343;  2  B.  fyJl.  137;  8  Price,  213.    And, 
where  demands,  originally  cross,  have,  by  subsequent  express  agreement, 
been  connected  and  stipulated  to  be  set  off  against,  or  deducted  from,  each 
other,  the  balance  is  the  debt,  and  the  only  sum  recoverable  by  the  suit, 
without  any  plea  or  notice  of  set-off:  ib.;  3  T.  B.  599;  5  T.  B.  135;  S 
Taunt.  76.     If  either  the  debt  sued  for,  or  set-off,  has  accrued  by  reason 
of  a  penalty  contained  in  any  bond  or  specialty,  the  debt  intended  to  be  set- 
off must  be  pleaded,  and  the  plea  must  show  how  much  is  truly  due  on  either 
side,  and  the  sum  admitted  in  the  plea  to  be  due  to  the  pit.  is  traversable: 
5  T.  B.  65;  6  T.  B.  460;  8  G.  2,  c.  24,  s.  4.     When  the  pit.  elects  to 
give  a  notice  of  set-off,  such  notice  must  be  given  at  the  time  of  plea  of  the 
general  issue  pleaded:  2  G.  2,  c.  22,  s.  13.     In  actions,  such  as  covenant, 
or  debt  on  a  deed,  where  there  is  no  general  issue,  the  set-off  must  be  plead- 
ed: 1  Stark.  311;  B.  N.  P.  181;  Barnes,  191.     A  notice  may  be  givea, 
though  several  pleas  be  pleaded:  6  Esp.Bep.  50.  Where  the  venue  is  in  Lon- 
don or  Middlesex,  in  general,  a  notice  of  set-off  is  given;  but,  where  the  ve- 
hue  is  in  the  country,  U  is  usual  to  plead  the  set-off,  on  account  of  the  ex- 
pense of  proving  it. 

The  deft  is  not  bound  to  avail  himself  of  his  set-off,  and  may  bring  a 
cross  action  for  the  debt  to  him,  2  Camp.  595,  5  Taunt.  148;  and,  where 
he  is  not  prepared,  at  the  time  the  pit.  sues  him,  to  prove  his  cross-demand, 
it  is  most  advisable  not  to  plead  or  ^ve  notice  of  the  set-off;  for,  in  case  he 
should  go  into  evidence  at  the  trial,  in  support  of  his  cross-demand,  and  fail 
in  the  attempt,  he  cannot  afterwards  proceed  in  a  cross-action  for  the 
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iinionnty  and  a  party  cannot  bring  an  action  ftr  what  he  has  succeeded  in 
setting  off,  in'a  former  suit  against  him;  though,  if  the  set-off  were  more 
than  sufficient  to  satisfy  the  pit's  demand  in  the  former  action,  the  deft, 
therein  might  then  maintain  an  action  for  the  surplus:  3  Esp.  Rep,  104;  1 
Chit  PL  486.  If  the  amount  to  be  set  off  does  not  amount  to  the  pit's 
demand,  the  pit.  may  prevent  any  cross-action  by  allpwing  the  set-ofif  and 
.haying  it  indorsed  on  the postea:  1  Camp.  252;  Tidd.  650,  667. 

The  plea,  or  notice  of  S^^off,  should  be  framed  like  other  pleas,  and  de- 
scribe the  set-off  with  efficient  certainty:  1  Chil.  PL  495.  Describing 
the  set-off  in  the  general  way  of  the  common  counts  in  a  xleclaration  will 
suffice,  if  it  would  have  sufficed  to  have  entitied  deft  to  recover 
it,  under  *such  common  counts:  2  Esp.  Rep.  560,  569.  A  no-  f^TSTl 
tice  of  set-off,  merely  stating  pit  to  be  indebted  for  the  use  and 
occupation,  has  been  held  insufficient,  where  pit  has  held  under  a  lease:  B. 
N.  A  179.  The  several  parts  and  items  in  tiie  plea  of  set-off  are  consider- 
ed as  so  many  counts  in  a  declaration,  and  the  bad  part  only  can  be  object- 
ed to:  2  fF.  BL  R.  910. 

The  pit  may  reply,  denying  the  set-off,  which  is  most  usual.  If  the 
set-off  is  on  or  to  an  action  on  a  bond,  with  a  penalty,  the  pit  may  traverse 
the  amount  due  from  pit  or  traverse  the  deft's  set-off:  Holt^  Jy.  P.  293. 
If  he  should  reply  that  more  was  due  on  the  bond  than  the  sum  named  in 
the  plea,  and  fail  in  proving  that  allegation,  he  would  be  nonsuited:  ib. 
The  pit  might  also  deny  the  bond  by  replying  non  est  factum,  or  may 
show  a  discharge  thereof.  If  the  debt  attempted  to  be  set-off  has  been  bar- 
red by  the  Statute  of  Limitations,  the  pit,  it  has  been  held,  may  effectually 
reply  that  matter,  or  object  it  at  the  trial,  if  the  deft  give  notice  of  set-off, 
2  StT.  1271,  B.  N.  P.  180;  but  in  a  recent  case  it  was  decided,  upon 
solemn  argument,  that  the  Statute  of  Limitations  must  be  replied  specially 
to  a  plea  of  set-off,  and  cannot  be  taken  advantage  of  under  the  general 
replication  of  nil  debet:  Chappel  v.  I>urston,  1  Crompt.  fy  Jervts,  1 .  In 
general,  however,  the  pit  may  reply  any  other  matter  which  a  deft  in  an 
action  might  plead.  To  a  plea  of  set-off  consisting  of  several  demands 
upon  a  judgment,  or  recognizance  of  record  and  simple  contract,  the  pit,  in 
his  replication,  should  give  several  answers:  viz.,  as  to  the  judgment  or 
recognizance,  nul  tiel  record;  and,  as  to  the  simple  contract,  that  he  was 
not  indebted,  1  East,  369;  or  he  may  reply,  as  to  part,  thQ  Statute  of  Limi- 
tations. Where  the  deft  pleaded  a  set-off  on  a  recognizance  not  of  record, 
and  on  a  simple  contract,  it  was  held  the  pit  should  have  merely  denied 
the  set-off,  and  not  pleaded  nul  tiel  record,  \  B.  fy  Jl.  153. 


Precedents* 

wvLk  or  m.oPF  iok  wmx  amo  LAMuit  dte. 

f  Jl^fio  non,  4»ffiife,  735.)  Becanae  he  uyt  that  the  said  plt,bolbre  and  at  the  time  of  the 
oommeneementof  this  aait,  to  wit,  at,  dtc  (venue),  aftreeaid,  was  and  still  is  indebted  to  him, 
the  said  defi,  in  a  large  sum  of  money,  to  wit,  the  sum  of  jC—s  of  htwfnl  money  of  Great  Bri- 
tain,  fer  (Aere  state  the  tubjeet  matter  of  the  »et  off,  and  nearly  in  the  oame  tnanner  at  in  a  deeU- 
ration.  The  foUowing  i$  Ae  uoudl  matter  of  oeCoff,  tix.i)  For  the  work  and  laboor,  care,  dili. 
ffenoe,  and  attendance,  of  the  said  deft^  by  him,  the  said  deft,  and  his  servants,  before  that  time 
done,  performed,  and  bestowed,  in  and  about  the  business  of  the  said  pit,  and  fbr  the  said  pli, 
and  at  his  request,  and  for  divers  materials,  and  other  necessary  things,  by  the  said  deft,  before 
that  time  foond  and  prarided,  and  used  and  applied  in  and  about  the  said  work  and  labour  for 
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the  aaid  pit,  at  his  like  request;  and  4fo  fbr  diven  goods,  wares,  and  merchandiaei,  sold  and  de» 
livered  by  the  said  deft,  to  the  said  ph.,  at  his  like  request;  and  Ibr  money  by  the  said  defl.  before 
that  time  lent  and  advanced  to,  and  paid,  laid  oat,  and  expended  for  the  said  pit,  at  his  like  re« 
quest ;  and  for  other  money  by  the  said  pit  before  that  time  had  and  reoeiTed  to  and  for  the  use 
of  the  said  deft,  and  for  other  money  due  and  owing  from  the  said  (Jt  to  the  said  deft  for  inter- 
est upon  and  for  the  forbearance  of  divers  large  sums  of  money,  due  and  owing  fhim  the  said 
pit  to  the  said  deft.,  and  by  the  said  deft  forborne  to  the  said  pit,  for  divers  long  spaces  of  time 
before  then  elapsed,  and  at  his  request ;  and  for  oUier  money  due  and  owing  from  the  said  pit  to 
"  '  ''  Vonaudef     '      


the  said  deft,  upon  an  account  stated  between  them.  ( Conaude  the  piUa  tfms:)  Which  said  i 
of  money,  so  due  and  owing  from  the  said  pit  to  the  said  deft,  aa  aforesaid,  exceeds  the  damages 
sustained  by  the  said  pit,  by  reason  of  the  non-performance  b^  him,  the  said  deft,  of  the  said 
several  supposed  promises  and  undertakings  in  the  said  declaration  mentioned,  and  out  of  wfaieh 
said  sum  of  money,  so  due  and  owing  finom  the  said  pit  to  the  said  deft,  he,  the  said  defti^  is  ready 
and  willing,  and  hereby  ofiera,  to  set  off  and  allow  to  the  said  pit  the  fUll  amount  of  the  said 
damages,  according  to  the  form  of  the  statu^  in  such  cases  made  and  provided.  And  this,  dtc 
{Condude  with  a  ver\fitiUion^  as  ante^  725.) 


[*788] 


*In  the  K.  R.  (or  C.  P.,  Exchequer.) 


A.  &,  plaintifi; 
Between  <^*         and 

C.  Dm  defendant 


Mr. (the  pU:$  attorney  J 

Take  notice,  that  the  above-named  deft  on  the  trial  of  this  cause,  wlO  give  in  oridenee  and 
insist,  that  the  above-named  pit,  before  and  at  the  time  of  the  oommenoement  <^  this  snit,  warn 
and  still  is  indebted  to  the  said  deft  in  the  sum  of  £ — ,  of  lawful  mcmey  of  Great  Britain, 
for  {here  state  the  eutjeet-matter  of  the  set-q^,  oMin  a  P^-')  and  that  the  said  deft  will  setoff 
and  allow  to  the  said  pit,  on  the  said  trial,  so  much  of  the  said  sum  of  £ — ^  so  due  ind  owinir 
from  the  said  pit  to  the  said  deft,  against  any  demand  of  the  said  pU.,  to  be  proved  on  the  said 
trial,  as  will  be  sufficient  to  satisfy  and  discluu'ge  such  demand,  aooordinff  to  the  form  of  the  st»> 

tute  in  such  case  made  and  provided.    Bated  this day  of ^  A.  D. . 

*  Yours,  d&c,  E.  F.,  deft*8  attorney. 

FLEA  OR  NOnCB  OF  SET-OIF)   IN  AN  ACTION  BT  OR  AOAIMffr  ASSMlNmi  IZBCDTDia,  &C. 

In  an  action  by  or  againtt  aooigneeo,  exeeutoro,  ite^  the  plea  or  notUe  of  oeijojf  u  fiMrfy  stsn- 
isr  fe  Ms  aUne  preee£nti  ;  and  otateo  that  the  bankrupt,  at  the  time  <ifhi$  bankruntey,  or  the  tea* 
tator^  at  the  time  of  his  death,  was  indebted,  dee.  (omitting  the  words,  **  before  and  at  the  time  of 
the  commencement  of  this  suit,  was  and  still  is  ;*')  and,  after  setting  forth  the  snhjeet-naUer  if 
the  deli  in  the  usual  form^aUeges,  **  which  said  sum  of  money  is  still  wholly  unpaid  and  imsatfs. 
fied ;  and  the  said  pits.,  as  assignees  for  as  **  executors**)  ss  aforesaid,  before  and  at  the  time  of 
the  commencement  of  this  suit,  were  and  still  are  indebted  to  thp  said  deft  in  the  anooont 
thereof.** 

See  the  various  forms,  statmg  the  subjoctmatter  of  the  setoff,  in  3  Chit  PL  934  to  939. 

RKPUCATION  DKNTING  THB  SIT-OFP. 

(PrfcZttdi  Ron,  as  ante,  782.)  Because  he  saith  that  he,  the  said  plt^  was  not,  nor  still  is,  indebt- 
ed to  the  said  deft  in  manner  and  form  as  the  said  deft  hath  above  in  his  said  (second)  plea 
alleged.    And  this  the  said  pit  prays  may  be  inquired  of  by  the  country,  &c 

See  other  replications  of  md  tiel  record  to  setoff  on  recognizance,  3  Chit,  PL  1158;  Statute  of 
Limitations,  ti.,  1159;  replications  in  debt,s6.,  1173. 


Evidence. 

The  mode  of  proving  a  set-off  will  be  precisely  the  name  as  if  the  deft. 
had  brouglit  an  action  for  the  demand.  As  to  what  conduct  pit  should  pur* 
sue  on  trialy  if  deft,  will  not  set-off,  ante^  786. 

Enaciments  of  2  O.  2,  c.22,  andS  O.  2^  c.  24.]  As  there  was  na 
remedy  by  the  common  law  to  enable  the  deft.,  in  case  of  mutual  debts,  to 
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strike  the  balance^  and  set  it  off  in  an  action  at  law,  it  was  enacted  Iqr  the 
2  G.  2y  c.  32,  s.  13,  that  <<  where  there  are  mutual  debts  between  the  pit 
and  deft.,  or  if  either  party  sue  or  be  sued,  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator  or  intestate,  and  either 
party,  one  debt  may  be  set  against  the  other,  and  such  matter  may  be  given 
m  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require,  so  as,  at  the  time  of  pleading  the  general  issue,  where  any  such 
debt  of  the  pit,  his  testator,  or  intestate,  is  intended  to  be  insisted  on  in 
evidence,  notice  shall  be  given  of  the  particular  sum  or  debt  so  intended  to 
be  insisted  on,  and  upon  what  account  it  became  due:  or,  otherwise,  such 
matter  shall  not  be  allowed  in  evidence  upon  the  general  issue.''  This  was 
made  perpetual  by  8  O.  2,  c.  24,  s.  4;  and,  to  remove  any  doubt 
as  to  whether  debts  of  a  different  nature  could- be  *set-off,  it  was  r*789l 
further  enacted  by  that  act,  that  <<  mutual  debts  may  be  set  against 
each  otilbr,  either  by  being  pleaded  in  bar,  or  given  in  evidencil|bn  the 
general  issue,  in  the  manner  therein  mentioned,  notwithstanding  that  such 
debts  are  deemed  in  law  to  be  of  a  different  nature  unless  in  cases  where 
either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty  contained  in  any 
bpnd  or  specialty,  and  in.  all  cases  where  either  the  debt  for  which  the  ac- 
tion hath  been  or  shall  be  brought,  or  the  debt  intended  to  be  set  against  the 
same,  hath  accrued,  or  shall  accrue,  by  reasons  of  any  such  penalty,  the 
debt  intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be 
shown  how  much  is  truly  and  justly  due  on  either  side;  and,  in  case  the 
pit  shall  recover  in  such  action  or  suit,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  truly  and  justly  due  to  hiiii,  after  one  debt 
being  set  against  the  other,  aforesaid.'' 

Between  what  Parties  a  Set-off  allowed,"]  Mutual  debts  only  can  be 
set  off  against  each  other;  therefore,  as  well  tiie  debt  sought  to  be  recover- 
ed, as  that  to  be  set  off,  must  be  due  in  the  same  right:  therefore,  a  joint 
debt  cannot  be  set  off  against  a  separate  demand,  nor  a  separate  debt  against 
a  joint  one,  unless  it  ne  so  agreed  by  the  parties:  Tiddy  717;  5  J£  4- 
&  439;  Peake^  Rep.  197;  2  Taunt.  170;  ante.  In  an  action  on  a  po- 
licy, effected  by  the  pit.  in  his  own  name,  but  in  which  others  are  interest- 
ed with  him,  the  deft  cannot  set  off  a  debt  due  to  him  from  the  pit  only: 
5  Af.  fy  S.  439.  But,  in  general,  if  a  firm  be  carried  on  in  the  name  of 
one  person  only,  a  separate  debt  due  from  that  person  only  may  be  set  off 
to  an  action  at  the  suit  of  all  the  partners:  1  T.  R.  361;  2  Esp.  Rep.  469. 
The  directors  or  trustees  of  a  company  cannot  set  off  a  debt  due  to  them  as 
individuals,  against  a  demand  upon  them  in  their  corporate  capacity,  for 
ftock,  unless  there  was  an  express  by-law  to  subject  the  stock  of  each  mem- 
ber to  a  satisfaction  of  the  debt  which  he  owes  to  the  company,  in  which 
case,  such  by-law  being  reasonable,  the  debt  may  be  set  off:  1  Str.  639. 
On  the  other  hand,  a  debt  on  a  ioint  and  several  bond  may  be  set  off  to  an 
action  brought  by  one  of  the  obligors,  2  T.  R.  327;  and,  if  such  bond  be 
executed  by  one  only  of  the  obligors,  it  may  be  set  off  to  an  action  by  him: 
ib.  A  debt  due  to  the  deft.,  as  surviving  partner,  may  be  set  off  against  a 
debt  due  to  him  from  the  pit  only:  5  T.  R.  493.  And  a  debt  due  from 
the  pit,  as  surviving  partner,  may  be  set  against  a  debt  from  the  pit 
to  the  deft,  in  his  own  right:  6  T.  R.  582.  Where  A.  and  B.  in- 
dorse a  note  to  B.,  given  them  by  C,  in  an  action  by  B.  (who  carries  on 
trade  separately)  as  indorsee  against  C,  the  latter  may  set  off  a  debt  due 
from  A.  to  B.:  Peake,  Rep.  197;  12  Ves.  346;  15  Eait^  130. 
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If  a  husband  be  sued  on  his  own  debt,  he  cannot  aet  off  a  debt  due  to 
him  in  right  of  Aw  toi/ey  B.  N.  P.  179;  nor  can  a  debt  due  from  the  wife, 
dum  solOf  be  set  off  against  an  action  by  the  husband  alone,  unless  the  hua- 
band  has,  by  some  act,  as  a  new  consideration,  &c.,  made  the  debt  hii  own: 
2  Esp.  Rep,  514;  7  T.  B.  348. 

A  deft,  sued  as  executor  or  administrator^  cannot  set  off  a  debt  due  to 
him  personally,  nor  can  a  person,  who  is  sued  foi^  his  own  debt,  set  off  a 
debt  due  to  him  in  his  representative  character:  JViUeSj  263-4;  8.  N.  P. 
5  ed,  149.  The  statute  does  not  allow  the  deft  io  set  off  a  debt  due  to  him 
from  the  pit's  testator,  s^ainst  a  debt  which  accrued  to  the  pit  in  her  re- 
prppentative  capacity,,  after  the  4estator's  death,  IVilkSj  103,  264,  B,  N.  P. 
ISO-ly'Bing.  99;  and  a  deft  sued  by  an^executor  for  money  due  to  the  tea- 
iator,  cannot  set  off  tM  amount  of  a  note  given  by  the  testator,  but  not  due 
until  after  his  death,  and  after  action  brought:  1  Bing.  dS;  6  Taitnt.  448. 

To  Si  action  by  a  mere  trustee^  the  deft,  may,  it  seems,  set  off^a  debt 
due  to  him  from  the  party  beneficially  entitled  to  the  debt  sought  to  be  re- 
covered :  I  T.  R.  621 ;  2  fF.  Bl  R.  1271 ;  Chit.  Cont.  330. 
r«p790l  ^^^y  ^^  *^^  action  by  an  auctioneer,  [to  recover  the  price  of 
goods  sold  by  him,  as  the  property  of  A.,  it  seems  that  the  ven- 
dee may  set  off  a  debt  due  to  him  from  A.:  7  Taunt,  2^1,  243;  Chit. 
Cont  330.  Qut,  to  an  action  by  assignees  of  a  bankrupt,  the  deft,  cannot 
setoff  bills  held  by  him  as  trustee  for  another  person:  16  Easty  130, 136-9. 

The  statute  relating  to  bankruptcy^  the  6  O.  4,  c.  16,  s.  16,  extends  the 
law  of  set-off  to  mutual  credit  between  the  parties:  see  the  act,  and  ante, 
254;  Edenj  B.L.;  Jirchb.  B.  L.  257 j  91,  96. 

In  an  action  brought  by  a  principal^  on  a  contract  entered  into  by  the 
agenty  the  deft,  cannot  set  off  any  debt  due  from  the  agent,  if  he  was  known 
to  the  deft,  to  be  acting  on  behalf  of  the  pit. ;  but,  if  he  did  not  know  it,  it 
would  be  otherwise;  throve  v.  Claggettj  7  71  R.  360,  n.  a.  359;  \  M.  tf 
8.  576.  A  commission,  del  credere^  is  a  presumptive  proof  of  an  agent's 
dealing  as  principal:  7  71  R.  359.  But  this  doctrine  does  not  hold  in  the 
case  of  a  mere  broker:  2  B.  4'«^»  137;  6  G.  4.  c.  94;  ante,  734.  Where 
an  agent  sells  goods  as  his  own,  or  has  a  lien  on  them,  and  parts  with  the 
goods  on  the  express  agreement  of  being  paid,  and  afterwanls  such  agent 
sues  for  the  price,  the  purchaser  cannot  set  off  a  debt  due  to  him  from  the 
owner  to  the  purchaser,  2  Chit.  R.  387,  7  T.  R.  359;  but  it  would  be 
otherwise,  if  there  was  no  such  agreement:  7  Taunt.  243;  1  Moo.  178. 

When  the  Debt  to  be  set  off  must  be  due.'\  It  is  essential  that  the  debt 
to  be  set  off  must  be  actually  due  at  the  commencement  of  the  action;  and 
it  has,  therefore,  been  held,  that  a  plea,  stating  that  pit  was  indebted  at  the 
-  time  of  the  plea  pleaded,  is  bad:  3  T.  R.  186;  1  Ea^tj  576.  A  set-off,  or 
deduction,  cannot  be  made  on  account  of  money  secured  by  a  bill,  &c,  not 
due,  when  the  suit  waa  commenced:  1  Binm.  93.  The  debt  to  be  set  off 
must  continue  due  at  the  time  the  plea  was  pleaded,  and,  if  it  be  paid  after* 
wards,  pit  may,  by  pleading,  show  that  fact 

What  Nature  of  Debt  may  be  set  off.  ]  It  must  be  a  legal  and  subsistbg 
demand,  and  for  which  an  action  would  lie  by  the  deft  against  the  pit  A 
debt,  therefore,  barred  by  the  Statute  of  Limitations,  cannot  be  set  off :  2 
Str.  1271 ;  Peake^  Rep.  121.  A  set-off  cannot  be  pleaded  as  to  a  bond  of 
the  pity  assigned  to  deft  by  a  third  panooi  to  whom,  and  for  whose  use,  it 
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was  originally  pven  :  1 6  Soit,  3d.  An  attorney  may  set  off  a  bill,  thoagh  it 
has  notion  delivered  in  compliance  with  the  statute,  antey  160;  thou^^ 
indeed,  it  ought  to  be  delivered  time  enough  to  be  taxed,  or  early  enough 
to  {prevent  the  pit.  being  taken  by  surprise  at  the  trial :  Doug.  115, 192 ;  1 
Esp.  Rep.  449. 

The  debt  claimed,  and  the  debt  to  be  set  off,  must  be  a  money  demand^ 
ahd  of  a  liquidated  nature^  and  for  which  debt,  or  itukbitaiua  assumpsit, 
would  lie.     A  set-off  cannot  be  allowed  in  covenant  or  assumpsit  for  gene- 
ral damages,  1  Esp.  Sep.  ^78,  S^amp.  329,  6M.fyS.  439  )  nor  in  debt  on 
bond  for  the  performance  of  covenants,  B.  N.  P.  179,  fFilles,  261 ;  nor  in 
actions  for  torts,  as  trespass  or  case,  replevin  or  detinue  :  Montague  on  Set- 
off;  18  Tiddy  715  ;  4  T.  JR.  512.    Nor  can  a  set-off  be  allowed  for  a  de- 
mand for  uncertain  damages,  or  any  unliquidated  claim  :  such  claim  must  b^ 
reduced  or  reduceable  to  a  certain  pecuniary  amount :  5M.  ^  S.  442  ;  2  * 
T.  S.  32;  Mont.  22.     A  demand  for  uncertain  damages,  though  secured 
bv  penalty,  is  not  capable  of  set-off,  as  for  not  repairing,  whereby  deft,  was 
obliged,  or  forced,  to  expend  money,  &c.,  6  T.  R.48S  ;  for  not  insurinf^  1 
Taunt.  137,  2  Burr.  1024,  B.  N.  P.  179,  milesy26l  ;  or  for  not  deliver- 
ing goods  according  to  contract :  1  fV.  Bl.  R.  394.     Nor  can  unliquidated 
damages  (arising  from  fraud  or  breach  of  contract,)  to  be  estimated  by  jury, 
be  setoff,  5  B.  fy  C.  94,  and  ^uber  v.  LeunSj  therein  cited  ;  and  the  Court 
said,  that  if  the  contract  declared  on  is  such  as  to  entitle  the  party 
to  special  damages,  the  statutes  of  set-off  do  *not  apply  :  3  Camp.  r^79ll 
329  ;  2  W.  Bl.  R.  910  ;  1  Esp.  Rep.  380.     In  an  action  by  a  ser-  ^ 
vant  against  his  master,  for  wages,  the  latter  cannot,  in  general,  set  off  the 
value  of  goods  lost,  &c.',  by  the  pit. 's  negligence,  unless  there  was  an  agree- 
ment to  make  a  deduction  for  such  losses  :  4  Camp.  134.     Where  a  bill  has 
a  period  to  run,  which  the  party  has  contracted  to  accept  for  the  price  of 
goods,  a  set-off  is  not  allowable  before  the  expiration  of  such  period  :  3 
Camp.  329.     And  it  would  appear,  that  the  price  of  goods  bargained  and 
sold,  but  not  delivered,  in  consequence  of  pit's  refusal  to  pay,  may  also  be 
set  off:  Peakej  Rep.  641.     Though  the  deft,  agreed  to  pay  ready  money, 
he  may  yet  avail  himself  of  a  set-off,  in  an  action  for  goods  sold  and  deliv- 
ered, 1  East,  375,  1  Bing.  311-3,  even  where  the  set-off  is  a  bill  accepted 
by  the  pit,  indorsed  to  the  deft  after  the  sale,  and  before  the  delivery  of 
the  goods,  2M.  fy  S.  512,  provided  such  bill  be  really  the  deft.'s  property. 
A  penalty  is  not  the  subject  of  set-off,  2  Burr.  1024.     In  an  action  of  debt 
on  a  policy  of  insurance,  for  an  average  loss  which  has  been  adjusted,  pre- 
miums of  insurance  cannot  be  set  ofi  :  \  M.  Sf  S.  499  ;  5  ib.  539.     But  a 
set-off  is  allowed,  where  the  sum  to  be  recovered  is  stipulated  damages,  and 
not  a  penalty,  2  T.  R.  36  ;  or  on  a  bond  for  the  payment  of  an  annuity :  % 
Burr.  820.     A  judgment  may  be  pleaded  by  way  of  set-off,  and  thoueh  a 
writ  of  error  be  allowed,  3  T.  R.  188,  n.  (c),  but  not  if  the  deft  be  taken 
in  execution,  S  M.fy  S.     And  the  costs  of  a  suit  in  Equity  may  be  set  off 
against  the  costs  of  an  action  at  law :  Webber  v.  Nicholas^  12  Moo.  87. 

Where  the  money  might  be  recovered  under  the  common  counts,  the 
deft's  set-off  will  be  allowed,  though  the  pit  declare  specially  :  4  Camp. 
385.  Where  pit  brought  an  action,  containing  a  special  count  for  not  in- 
demnifying him  as  the  accommodation  acceptor  of  a  bill  in  deft's  favour, 
the  court  intimated  that  <<  deft  might  have  pleaded  a  set-off  to  that  part  of  the 
count  which  charges  the  deft,  with  the  amount  of  the  acceptances  paid  by 
the  pit  :"  5B.^ja.  96. 
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SHERIFFS,  AcTioNB  against. 

FoBM  ov  Rembd7  and  Pljbadincm.]  There  is  nothing  peculiar  relating 
to  the  form  of  the  remedy  or  pleadings  in  an  action  against  sherifis.  Case 
is  the  usaal  remedy  against  them^  when  acting  ministerially  :  Cam.  D.  J3e- 
tiofif  an  Case,  Misfeasance^  Jl,  1.  Sherifb,  or  other  officers,  when  so  act- 
ing,  cannot  be,  made  trespassers  by  relation  ;  therefore,  if  a  sheriff,  after  a  se- 
.4vet  act  of  bankruptcy  committed  by  A.,  levy  his  goods  under  an  execution 
against  him,  he  cannot  be  sued  by  the  assignees  in  trespass,  but  only  in  tro- 
ver: 1  Stfirr.  20  ;  1  21  J?.  480  ;  1  Lev.  173  ;  1  Chit  PI.  144.  Trespass 
lies  aeainst  a  sheriff  for  taking  the  goods  of  a  wrong  person,  2  Camp.  576, 
1  Chit.  PL  115,  lid ;  and  see,  further,  as  to  the  form  of  remedy  against 
this  kind  of  officers  in  general,  ante,  ^^  Officer ^^^  ^^  Justices. ^^  As  to  the 
form  of  remedy  and  pleadings  against  sherifis  for  escape  or  false  returns, 
see  £7n/e,  those  titles. 

All  actions  for  a  breach  of  duty  of  the  office  of  sheriff,  must  be  brought 
against  tlie  high  sheriff,  though  for  the  default  of  the  under-sheriff  or  baihff: 
Cotop.  403  ;  Latch.  187  ]  2  T.  R.  151  ;  2  W.  Bl  R.  832.  He  is  not, 
in  any  case,  entitled  to  a  notice  of  action  for  any  thing  done  by  him  in  ex- 
ecuting the  process  of  the  court :  see  1  Ring.  369  ;  8  Maa.  400,  s.  c. 

In  justifying  under  a  writ  of  execution,  a  sheriff  need  not  state  the  judg- 
ment, Cates  Y.  Michell,  3  Lev.  20  ;  but  it  is  necessary  for  him  to  set  forth 
the  writ,  it  not  being  sufficient  to  allege  generally  that  he  committed  the  act 
complained  of  by  virtue  of  a  certain  writ  to  him  directed  :  1  Saund.  298, 
n.  1.     The  bailiff  must  also  set  forth  the  warrant  directed  to  him  :  ib.  The 
sheriff  or  officer  must  also  show  that  he  has  substantially  pursued  his  author- 
ity :  ib.     Where  the  court  out  of  which  the  writ  issues  has  jurisdiction  over 
the  cause,  although  the  proceedings  whereon  the  writ  is  grounded  be  erro- 
neous, or  even  the  writ  itself  be  irregular,  yet  the  writ  is 
r^792l  ^sufficient  for  the  sheriff's  justification  ;  even  if  the  writ  be  set 
aside  for  irregularity,  after  being  executed  by  the  sherifi^  yet  it  is 
su^ient  to  justify  him  :  2  Sid.  125 ;  1  Lev.  95.     Where  he  justifies  under 
a  writ  of  mesne  process,  it  is  necessary  for  him  to  show  the  writ  returned, 
1  Salk.  409;  but  this  is  unnecessary  in  a  plea  by  a  sherifi^s  bailiff:   Cro. 
Car.  446.     The  sheriff  may  justify  acting  under  a  ca.  sa.  orfi.  fa, ,  without 
having  returned  them :  Cawp.  18  ;  10  East,  82  ;  Cra.  El.  237.     In  an 
action  of  trespass  against  the  sheriff  or  his  officer,  jointly  with  the  pit  or  his 
attorney,  it  is  advisable  for  the  sheriff  to  justify  separatel;^  ;  for,  if  the  jus- 
tification be  joint,  and  it  be  bad  for  the  pit,  it  will  be  bad  for  the  sheriff  and 
his  officer,  also  ;  whereas,  if  he  had  Justified  alone,  it  would  have  beena  gpod 
justification  for  the  sheriff  or  his  officer :  Phillips  v.  Biran,  Str.  509, 993, 
1 184.     As,  if  the  officer  and  plaintiff  justify  under  a  ca.  sa.  together,  they 
are  bound  to  show  a  regular  judgment ;  whereas  it  is  sufficient  justification 
for  the  sheriff  to  show  the  writ  without  the  judgment :  3  Lev.  20 ;  see  WiU* 
son  an  Sheriff.  84-5. 

EviDBNCE  of  Cause  of  Action.']    This  will,  in  general  be  the  same  as  in 

other  cases:  see  post,  "  Trover,^^  *^ Trespass.^    In  an  i^tion  for  not 

paying  over  money  levied,  the  writ  of  execution  must  be  proved,  past, 

. "  Writ  ;^^  as  also  the  levy,  under  it     The  levy  may  be  evidence  by  the 

return  on  the  writ  of  the  levy.  Dale  v.  Burch,  3  Camp.  347,  or  dse  by 
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the  shcriff'd  offic*»r,  or  party  present.  In  an  action  for  levying  a  tenant's 
goods  in  execution^  without  paying  a  year's  rent,  the  pit  must  prove  the 
demise,  and  rent  in  arrear,  Doug.  640 ;  Harrison  v.  Barry ^  7  Pricey 
690  ;  as  also  the  levy  and  removal  of  the  goods,  or  some  of  them,  Colyer 
V.  Speer^  2  B.  fy  B.  67 ;  that  the  sheriff  had  notice  according  to  the  8 
Jlnne,  c.  14,  s.  1,  Andrews  v.  Dixon^  SB.  fy^.  645,  Arnett  v.  Gumeity 
^  B/tf  A.  441,  Smith  v.  Russell^  3  Taunt  400  ;  and  the  value  of  the 
goods.  The  proofs  must  substantially  agree  with  the  facts  stated  in  the 
declaration.  As  to  evidence  in  action  for  an  escape^  of  false  return,  s## 
those  titles. 

On  principles  of  public  policy,  a  sheriff  is  liable  civilly  for  the  trespass,- 
extortion,  or  other  wilful  misconduct  of  his  bailiff,  when  acting  a&such^ 
under  the  express  or  implied  authority  of  the  sherifi^  It  T*  R.  154,  3  Wils. 
317  ;  when  he  is  not  so  acting,  see  6  jS.  ^  C  739  j  1  D,  ^  B,  133  j  infraf 
9  Pricey  287  ;  5  Moo.  183.  «  , 

How  to  connect  Sheriff  unth  his  Officer. 1  In  all  cases  where  the  action 
is  against  the  sheriff,  as  the  immediate  wrong  is  not  done  by  him,  but  by 
his  officer,  the  evidence  must,  by  establishing  the  connection  between  the 
sheriff  and  his  officer,  be  brought  home  to  the  sheriff.     This  may  be  done 
through  the  medium  of  the  warrant  in  that  action,  directed  to  the  sheriff's 
officer :  though  this,  indeed,  is  not  the  only  medium  by  which  the  privity 
of  the  sheriff  with  the  acts  of  his  bailiff  may  be  established  :  Martin  v. 
Belly  1  Stark.  417.     Where  the  warrant  remains  in  the  officer's  custody^ 
as  it  usually  does  when  executed,  the  bailiff  should  be  served  with  a  sub- 
poena duces  tecumy  to  produce  the  original  warrant     Where  it  has  been 
returned,  a  notice  should  be  served  to  produce  it,  and  secondary  evidence 
will  be  admissible.     But  the  privity  between  the  bailiff  and  the  sheriflT 
must  be  established  by  the  best  evidence  in  the  particular  case  ;  and  it  is, 
therefore,  insufficient  to  show,  even  by  the  evidence  of  the  under-sheriff, 
that  the  person  who  seized  the  goods,  was,  in  fact,  an  officer,  and  the  war^ 
rant  directed  to  him,  Drake  v.  SykeSy  7  T.  jff.  113  ;  nor  is  it  sufficient  ttf 
produce  an  examined  copy  of  the  precept,  with  the  bailiff's  name  indorsed 
on  it,  though  the  bailiff  has  returned  cepi corpus:  1  Stark.  413.     And  it 
has  been  also  held  insufficient,  where  the  bailiff's  name  was  written  on  the 
margin:  Jones  v.  Woody  3  Camp.  228  ;  Holt.  C  217 ;  7  Taunt. 
8;  2  Stark.  314 ;  5  Moo.  183 ;  «.,  184  n.  j  3  B.  fy  B.  •27.    [*7933 
But,  in  an  action  for  an  escape,  the  sheriff's  authority  for  ap- 
pointing a  bailiff  was  proved  by  a  person  belonging  to  the  sheriff's  office, 
who  had  indorsed  the  bailiff's  name  on  the  writ  produced,  and  the  court 
refused  to  set  aside  the  verdict,  holding  that  this  proof  was  sufficient : 
Formis  v.  Neave,  3  B.  ^  B.  26.     And,  in  an  action  against  the  sheriff,* 
it  has  been  held  sufficient,  for  the  purpose  of  connecting  him  with  his 
bailiff,  to  produce  the  writ,  with  the  name  of  the  bailiff  indorsed  on  it,  iiv 
the  sherifrs  office :  it  being  the  course  in  the  sheriff's  office  to  iodorse 
upon  the  writ  the  name  of  the  bailiff  by  whom  it  is  to  be  executed  :  Tealby 
T.  GascoinCy  2  Stark.  202.    Where  a  sheriff's  warrant  to  levy  execution 
had,  after  the  levy,  been  returned  by  the  bailiff  to  the  under-sheriff,  while- 
the  sheriff  was  yet  in  office,  and  the  bailiff,  upon  being  called  as  a  witness,, 
did  not  produce  it,  it  was  held,  that  proof  of  notice  to  Sie  sheriff's  attorney 
to  produce  it  was  sufficient  to  entitle  the  party  to  give  parol  evidence  of  i\» 
contents :  Taplin  \.  Mty^  3  Bin^.  164.     Proof  of  a  document  produced^ 
Voie  IL  41 
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on  nodce  gjven  from  the  sheriff's  office,  containing  an  order  to  a  bailiff  UP 
give  the  necessary  instructions  for  making  a  return  to  the  writ  in  questioD^ 
and  containing  his  answer,  is  sufficient  to  show  that  he  was  the  agent  of 
the  sheriff  in  the  execution  of  the  writ :  Jones  v.  Wood,  3  Camp.  22S  ; 
and  see  1  Stark.  416. 

The  bailiff  must  be  acting  under  the  express  or  implied  authority  of  the 
sheriff:  9  Pricey  287  ;  5  Moo.  183.  Where  a  sheriff's  officer  had  seized, 
under  ^fi.fa,^  goods  of  a  trader,  more  than  sufficient  to  satisfy  the  levy, 
and  the  trader  had  become  bankrupt,  and  assignees  were  chosen  before  the 
goods  were  sold,  the  assignees  authorized  the  officer  to  deliver  the  whole 
of  the  goods  to  A.  B  ,  and  to  receive  from  him  a  certain  sum,  as  the  full 
value  of  the  goods,  which  he  did  accordingly,  and  out  of  that  money  satis- 
fied the  execution  creditbr,  but  never  paid  over  the  residue  to  the  assignees,, 
it  was  held  that  they  could  not  sue  the  sheriff  for  this  money,  the  officer 
not  having  derived  his  authority  to  sell  the  whole  goods  from  the  sheri£^ 
but  from  Sie  pits.,  the  assignees :  Cook  v.  Palmer^  6  B.  fy  C.  739. 

Evidence  for  S/ieriff."]  The  sheriff  should  be  prepared  to  show  all  the 
facts  he  intends  setting  up  as  a  defence.  As  to  proof  of  plea  of  justification, 
see  antCy  792.  In  trover  by  a  stranger,  for  goods  seized  and  sold  under  a 
fi./a.j  against  a  sheriff,  or  a  person  claiming  under  a  bill  of  sale  from  the 
sheriff,  the  judgment  must  be  proved,  5  Burr.  2631 ;  but  it  is  not  necessary, 
where  the  action  is  by  deft  himself,  or  his  assignees,  if  he  has  become  a 
bankrupt:  1  Ld.  Raym.  733;  Q  M.  fy  S.  110;  1  Bing,  209.  As  to  mode 
of  proof  of  judgment,  an/e,  755;  as  to  proof  of  mode  of  proving  writ,  post, 
"  Writ.'' 

Admissions  of  Sheriff's  Officers^  4*^.]  We  have  already  considered 
partially  how  far  such  admissions  will  be  evidence:  ante,  483.  A  bailiff's 
admissions  are  not  evidence  against  the  sheriff,  without  showing  that  the  bai- 
liff had  authority  in  the  particular  instance  in  which  he  was  acting:  1  Camp, 
391,  n. 

In  an  action  against  the  sheriff  for  a  false  return  to  a  writ,  what  was  said 
by  the  bailiff,  to  whom  the  warrant  under  it  was  directed,  when  asked  by 
th^  pit's  attorney,  before  the  return  of  the  writ,  why  he  did  not  execute  it, 
is  evidence  against  the  sheriff:  North  v.  Sheriff  of  Middlesex^  1  Camp. 
389.  So,  declarations  made  by  him  whilst  the  party  was  in  custody,  may 
be  given  in  evidence,  in  an  action  for  an  escape  against  the  sheriff:  Bowcher 
V.  Sheriff  of  WiltSy  1  Camp.  391.  The  under-sheriff's  admissions,  whilst 
acting  in  that  character,  are  always  evidence  against  the  sheriff:  Drake  y. 
Sykes,  7  T.  B.  116. 
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Form  ov  Remedt,  794. 

Form  of  Pleadings,  ib.— Declaration,  794  to  801.— P&a,  801,  804. 

Replication,  804, 
Precedents,  805. 
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Etidiuce  poit  Plaintiff,  807. — Proof  of  IndticemeniSy  ib. — Of  Ma- 
lice j  808. — Of  Colloquium,  and  that  the  Slender  was  of  Plain- 
tiff  J  and  Matter  alleged,  ib. — Of  Publication  of  Written 
Slander,  ib.—Of  Publication  of  Verbal  Slander,  811.— Of 
Innuendoes,  ib. — Damages,  ib. 

Evidence  for  Defendant,  812. —  Under  Plea  of  Not  Chiilty,  ib. — Un- 
der Plea  of  Justification,  ib. — In  Mitigation  of  Damages,  ib. 

Form  qf  Pemedy. 

The  only  civil  remedy  for  injuries  to  character  and  reputation  occasioned 
by  slander,  is  by  special  action  on  the  case:  1  Chit  PI.  128.  ' 

Two  persons  cannot,  in  general,  join  in  an  action  for  slander :  2  Saund. 
117,  a.  But,  when  an  injury  is  committed  to  the  wife,  by  slander,  during 
tlie  coverture,  the  husband  must  join;  but,  if  thfi  words  spoken  of  the  wife, 
not  being  in  themselves  actionable,  occasion  special  damage  to  the  husband, 
he  must  sue  alone :  1  Chit.  PL  62.  If  defamatory  words  be  spoken  of 
partners  in  trade,  whereby  th^y  are  injured  in  their  trade,  they  may  sue 
jointly :  Cook  v.  Batchellor,  3  B.  fy  P.  150.  A  joint  action  may  be 
brought  against  several,  for  composing  and  publishing  a  libel,  2  Saund. 
117,  a..  Latch.  262,  but  not  for  verbal  slander:  2  East,  573;  2  Wils.  227; 
Dyer,  19,  a.  An  action  against  husband  and  wife  does  not  lie  for  the  slan- 
der by  both,  2  Wils.  221,  Dyer,  19,  a.;  but  it  lies  against  them  for  the 
Blander  by  the  wife  only:  ib. 

Form  of  the  Pleadings. 

Declahation.]    The  venue  is  transitory:  see  1  T.  R.  511  f  647. 

Inducement. '^  It  is  usual,  in  all  cases,  to  commence  the  declaration  with 
a  statement  of  the  plt.'8  sood  character,  and  of  his  innocence  of  the  crime  . 
imputed  to  him  by  the  defendant,  Com.  D.  Action  for  Defatmation,  G.  1, 
5  East,  467:  but,  as  these  inducements  are  not  traversable,  see  Styles,  118; 
1  Lev.  291,  they  may  be  omitted,  and  the  declaration  may  commence  with 
a  statement  of  deft^s  malicious  intention  to  injure  the  pit  When  the  libel 
or  slander  does  not  affect  the  pit.  in  his  moral  character,  but  merely  im- 
putes to  him  insolvency,  or  incapacity  in  the  way  of  his  trade,  &c.,  this 
general  inducement  of  good  character  is  inapplicable,  and  the  declaration 
should  commence  with  an  inducement  respecting  the  trade,  &,c. :  2  Saund. 
307;  1  Saund.  242,  a.  n.;  2  B.  fy  P.  284.  Where  the  words  do  not  ma- 
terially and  per  se  convey  the  meaning  the  pit.  would  wish  to  assign  to 
them,  and  are  ambiguous  and  equivocal,  and  require  explanation  by  refer- 
ence  to  some  extrinsic  matter  to  show  they  were  actionable,  it  must  be 
stated  and  proved  that  such  matter  existed,  and  this  is  best  done  by  way  of 
inducement:  S  East,  431;  9  East,  93;  A  M.  fy  S.  164;  13  East,  554.  The 
special  inducement  being  material  and  traversable,  time  and  place  should 
be  stated:  4  T.  P.  560,  590.  When  any  of  the  counts  are  for  matter  slan- 
derous and  actionable,  without  inducement  or  reference  to  extrinsic  mat- 
ter, the  inducement  should  be  qualified,  and  confined  merely  to  those 
counts  which  require  an  inducement  The  inducement,  when 
^material  and  connected  with  the  slander,  must  be  proved  as  []^7-95J 
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Stated  :  see  post  What  a  variance  under  the  colloquiamzxid.  innuendo^, 
and  how  to  prove  inducements:  post  ^ 

Statement  of  MaliceJ]  The  declaration  must  show  a  malicious  intent 
in  the  deft,  but  it  is  not  necessary  to  use  the  word  "wa/iciow^/y,"  for  the 
word  ^^ falsely y^  alone,  has  been  held  expressive  of  a  malicious  intent:  Moo, 
459;  Owen^  51;  Noy^  85.  Indeed,  in  Sty.  392,  Anon,  Rolle^  C.  Jl,  was 
of  opinion  that,  in  a  declaration,  it  is  unnecessary  to  use  either  the  words 
falsely  or  maliciotLslyj  though  in  an  indictment  or  information  it  is  other- 
wise: he  meant,  perhaps,  that  ^.^ttt  verdict  the  omission  of  them  in  a  decla- 
ration would  be  helped.  So,  in  an  action  for  slander  of  title,  it  is  necessary 
to  allege  and  prove  malice :  1  Satind,  242,  n. ;  4  Burr.  2423 ;  Hargrove 
V.  IjC  Breton,  3  Taunt  246 ;  Smith  v.  Spooner.  In  an  action  for  wordsy 
stating  that  the  deft  spoke  the  false  words  would  su£Sce:  1  Bep.  273. 

Statement  of  Publication,!^  The  declaration  must  show  a  publication 
of  the  slander;  oth^wise,  the  action  does  not  lie;  and  therefore  it  is  averred 
in  the  declaration  that  the  deft,  spoke  the  words  in  the  presence  and  hear» 
ing  of  several  persons;  but  these  words,  though  usual,  are  not  essential,  and 
any  others  denoting  a  publication  are  sufficient,  as  that  the  deft  spoke  the 
words  ^^palam^^  or  ^^publice:^*  Cro.  EL  861.  So,  alleging  the  words  to 
be  spoken  in  the  presence  of  several  persons,  omitting  the  word  ^^ hearing,*^ 
is  sufficient,  for  it  shall  be  intended  to  be  in  their  hearing:  Cro,  El.  486; 
Cro.  Jac.  39;  Cro.  Car.  199.  In  stating  a  libel,  the  word  "published"  is 
not  absolutely  necessary,  and  the  words  "printed  and  caused  to  be  printed'^ 
have  been  holden  sufficient:  2  Bl.  B.  1037;  1  Sound.  242,  n.  1;  Com. 
D.  Action  for  Defamation,  G.  4.  A  statement  that  the  deft  published, 
or  caused  to  be  published,  is  sufficient,  and  the  uncertainty  may  be  aided 
by  the  deft's  pleading:  8  Mod.  328;  Fin.  Ah.  tit.  Libel,  E.  PL^.  As 
the  declaration  must  show  a  publication,  if  the  words  are  in' a  foreign  Ian- 

fuage.  ^he  pit  must  aver  that  the  hearers  understood  such  language :  Hob. 
J8,  Cro.  El.  865;  Price  v.  Jenkins,  1  Boll.  Abr.  74,  {A.)  Unless, 
indeed,  with  respect  to  Welsh  words,  and  the  action  is  brought  in  any  of 
the  courts  of  ^reat  sessions  in  Wales,  for  it  shall  be  intended  the  hearers 
linderstqpd  the  words :  Hob.  126,  infra.  Stating  deft.'s  conversation  to 
be  in  the.  presence  and  hearing  of  a  particular  person,  will  not  preclude  pit 
from  showing  it  was  in  the  presence  of  others :  2  B.  fy  A.  756.  And  he 
need  not  prov^  tbej  ^ere  spoken  before  such  person :  B.  N.  P.  6. 

Siutement  df  Colloquium,  and  that  Slander  was  of  and  concerning 
Plaintiff,  and  Matters  alleged.']  It  is  necessary  to  state,  that  the  slander 
was  of  and  concerning  the  pit,  and  the  preceding  inducements:  4  M.fy& 
J  64.  tn  an  action  for  words,  notwithstanding  a  colloquium  is  laid  to  have 
been  had  by  the  deft  with  other  persons  of  and  concerning  the  pit,  it  still 
9eems  necessary  to  introduce  the  slanderous  words,  by  an  averment  that  the 
deft  spoke  them  of  and  concerning  the  pit ;  otherwise,  it  will  be  insuffi- 
cient, upon  a  special  demurrer ;  for  though,  perhaps,  after  verdict,  or  on  a 
general  demurrer,  it  will  be  intended  that  the  words  were  spoken  of  the 
pit,  and  that  the  innuendo  connects  the  word  he  with  the  pit,  of  whom 
{i  i|  saidj  in  the  former  part  of  the  declaration,  that  the  deft,  had  had  a  dis- 
course, yet,  as  it  is  necessary  to  aver  that  the  deft,  spoke  the  words  of  the 
pLUf  that  cannot  be  supplied  by  inference  or  argument,  when  the  oouaaioo 
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of  the  averment  ia  special]^  pointed  out  as  a  cause  of  demurrer;  but,  where 
no  colloquium  is  laid  to  have  been  had  by  the  deft,  of  the  pit,  there  seems 
to  be  no  doubt  that  the  omission  of  such  an  averment  is  fatal  in  general 
demurrer,  or  after  verdict,  2  Boll.  Sep,  244;  as,  where  the  pit  declared 
that  the  deft  said  these  words,  <<he,'^  (meaning  the  sajd  pit) 
***is  a  thief,'*-  &c.  without  an  averment  that  the  words  were  r*796"l 
3poken  to  the  pit  or  of  him,  according  to  the  usual  course,  the 
declaration  was  held  ill,  because  it  did  not  appear  of  whom  the  worids  were 
spokeu,  and  the  innuendo  was  held  not  to  help  it ;  and  yet  there  was  laid 
a  colloquium  of  the  pit,  and  that  the  deft,  said  these  words,  "he,"  &c.: 
1  Boll.  Mr.;  83, jo/.  7;  85^ pi.  1;  S.  P.;  Cro.  Jac.  126;  ib.  39;  1  Sid. 
52 ;  Low  field  v.  Bancroft  j  2  Sir.  934.  But,  where  it  is  laid  that  the  deft, 
in  a  discourse  with  the  pit,  said,  in  the  second  person,  "you,''  (meaning 
the  pit.)  "are  a  thief,"  &c.,  the  declaration  is  sufficient,  though  the  pit  does 
not  allege  that  the  words  were  spoken  to  the  pit  or  of  him,  for  it  cannot 
but  be  intended  that  the  words  were  spoken  to  him  with  whom  the  conver- 
sation is  alleged  to  have  been  had :  1  Roll.  Ahr.  85,  pi.  8.  And,  where 
it  is  laid  that  the  defi,  in  a  discourse  with  the  pit  said  to  him,  "you,"  &c. 
there  is  no  need  of  an  innuendo,  for  it  is  plain  enough  without  it,  that  <<you" 
means  the  pit :  2  Roll.  Rep.  243,  244. 

Whenever  an  inducement  of  intrinsic  matter  is  necessary,  it  is  necessary 
to  aver  that  the  slander  was  published  of  and  concerning  it,  and  that  it 
related  thereto,  and  the  same  must  be  proved :  2  Saund.  307;  8  East.  427; 
1  Saund.  242.  But  the  whole  matter  of  inducement  to  which  the  averment 
refers,  need  not  be  proved,  if  it  be  not  essentially  connected  with  the  slan- 
der subsequently  stated:  see  3  B.  ^  C.  113,  138,  &c.  ;4D.  fyR.  670.  If 
the  declaration  allege  that  the  pit  carried  on  two  trades,  and  that  the  words 
were  spoken  of  and  concerning  him  in  the  way  of  his  trades,  it  will  be  suf- 
ficient to  prove  that  the  pit  carried  on  one  of  the  trades,  provided  the  words 
proved  apply  to  him  in  that  trade*  Hall  v.  Smithy  I  M.  fy  S.  287;  Fig^ 

e'ns  V.  Cogswelly  3  M.  fy  S.  369.  See  also,  as  to  introductory  averments 
ing  divisable,  4  M.  fy  S.  532.  And,  where  an  averment  relates  to  intro- 
ductory matter  in  a  declaration,  it  is  not  necessary  to  prove  prtcisc  ly  that 
such  averment  relates  to  every  part  and  particular  of  the  matter  su  ]>re\^'ious1y 
set  out,  if  it  is  proved  to  relate  substantially  to  the  cause  of  action :  an,  where 
a  declaration  for  a  libel  set  out  that  pit  was  an  attorney,  and  hnd  been 
employed  as  vestry-clerk,  in  the  parish  of  St  Matthew,  BetSu  ;>!  nrrrn, 
and,  whilst  such  vestry-clerk,  certain  prosecfitioos  wigre  carried  on  against 
J.  Merceron,  and  in  furtherance  thereof,  and  ta  bring  tfa^saa»e4;a  successful 
issue,  certain  sums  of  money  belonging  to  the  parishioners  were  applied  to 
discharge  the  expenses  of  the  said  proceedings,  yet  deft,  intended  to  injure 
pit  in  his  profession,  and  in  his  office  of  vestry-clerk,  and  caused  it  to  be 
suspected  that  he  had  fraudulently  applied  the  said  money,  and  published 
of  and  concerning  the  pit ,  and  of  and  concerning  his  conduct  in  his  office 
as  vestry-clerk,  and  of  and  concerning  the  matters  aforesaid,  the  libel;  but, 
in  evidence,  it  appeared  that  the  libel  charged  the  money  to  have  been 
applied  to  discharge  the  expenses,  after  the  proceedings  had  terminated: 
this  was  contended  to  be  a  variance,  as,  from  the  allegation  of  and  concern- 
ing the  matters  aforesaid,  and  in  the  declaration,  pit.  must  prove  that  the 
libel  related  specifically  to  any  one  of  the  matters  previously  alleged^  which 
it  could  not  do,  as  the  libel  charged  the  misapplication  of  money,  not  before, 
but  after  the  prosecution  of  Merceron;  but  the  court  held,  that  it  was  imoaa- 


SaO  SLANDER,  ACTION  FO!^ 

terial  to  the  defamatory  character  of  the  libel  itself,  whether  the  money  Vft$  , 
paid  before  or  after  the  prosecution,  and  that  it  was  sufficient,  as  the  pit* 
had  matters  previously  alleged,  by  way  of  introduction :  therefore,  such 
allegation  being  immaterial  to  the  character  of  the  libel  itself,  it  was  unne- 
cessary to  prove  it:  May  v.  Brown^  3  B.  ^  C.  143  ;4  D.  ^B.  670.  So, 
general  averments,  though  in  one  entire  sentence,  when  they  include  sepa- 
rate particulars,  may  be  construed  in  the  same  manner  as  if  they  had  been 
8e])arate  allegations,  relating  to  separate  particulars;  therefore,  in  the  last 
recited  case  of  May  v.  Brown,  and  in  reference  to  the  facts  of  that  case, 
LittledaUf  J.  observed,  "that  the  allegation  that  th^  libel  was  of  and  con- 
cerning such  and  such  things  did  not  amount  to  a  specific  descrip- 
r*797l  tion  of  the  libel  (that  is,  *of  each  particular  charge),  but  to  a 
description  of  the  nature  of  the  injury  the  pit.  had  sustained,  and 
that,  when  the  declaration  alleged  the  libel  to  be  published  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  his  conduct  as  vestry-clerk,  and  of 
and  concerning  the  matters  aforesaid,  that,  reddendo  singula  singulis^  it 
may  be  considered  in  the  same  light  as  if  the  words  of  and  concerning  had 
followed  each  of  the  previous  averments:"  ib,  187.  When  averments 
.  refer  to  introductory  matter,  it  is  material  to  consider  whether  the  proposi- 
tion to  which  they  refer  is  an  entire  one,  or  consists  of  distinct  parts,  and, 
in  the  case  of  libel,  whether  it  is  sufficiently  connected  by  innuendo,  with  a 
particular  allegation ;  and  therefore,  in  the  last  case  of  May  v.  Browriy  it 
was  said,  with  reference  to  the  King  v.  Homey  Cowp.  72,  (which  was  for 
a  libel  of  and  concerning  his  majesty's  government,  and  of  and  concerning 
the  employment  of  his  troops,  and  where  it  was  held,)  that  if  the  prosecu- 
tor failed  in  proving  either  branch  of  that  proposition,  he  failed  in  toto. 
But  there  the  libellous  matter  was  of  and  concerning  one  entire  proposi- 
tion,  and  not  of  two  distinct  and  separate  branches  of  the  proposition :  ti. 
138.  And  where  a  declaration  for  a  libel  stated  that  the  pit  was  an  attor- 
ney, and  that  the  deft,  intending  to  injure  him  in  his  good  name,  and  in 
his  said  profession  of  an  attorney,  published  a  libel  of  and  concerning  the 
pit,  and  of  and  concerning  him  in  his  said  profession,  and,  at  the  trial,  the 
pit  failed  in  proving  that  at  the  time  of  the  publication  of  the  libel  he  was 
an  attorney,  it  was  held  that  this  was  not  a  fatal  variance  between  the  alle- 
gation and  the  proof,  the  words  of  the  libel  being  actionable,  although  not 
used  with  reference  to  the  professional  character  of  the  pit :  Lewis  v.  ffalk- 
er,  3  B.  ^  C.  136,  b,;  4  D.  4-  /?.  810.  But,  where  the  fact  stated  in  the 
introductory  averment,  and  connected  with  the  libel  by  the  words  "of  and 
concerning,'^  is  material  to  the  defamatory  character  of  the  libel  itself,  it 
must  be  proved  as  stated :  thus,  where  the  declaration  stated  in  the  first 
count,  that  the  pit.,  a  constable,  had  apprehended  persons  stealing  a  dead 
body,  and  had  carried  the  body  to  Surgeons'  Hall,  and  that  the  detendsat 
published  the  libel  <<of  and  concerning  the  plt.'s  said  conduct,"  and,  intVie 
second  count,  stated  that  defendant  published  a  certain  other  libel  «oC  and 
concerning  the  conduct  of  the  pit  respecting  the  said  dead  body;"  ft  was 
held  a  variance  upon  both  counts,  that  the  pit  did  not  prove  that  h«^>A 
carried  the  body  to  Surgeons'  Hall,  Teesdale  v.  Clement^  I  Chit.  *cf 
603 ;  and,  ji?er  cur.y  ib,  "the  fact  which  has  failed  in  proof  is  very  ma.t^"^ 
to  the  libel  itself,  for  the  libflJ  is  with  respect  to  the  pit's  conduct  tt^thl* 
dead  .body ;  and,  if  the  pit.  is  charged  with  carrying  this  body,  am^^'^P^ 
other  places,  to  Surgeons'  Hall,  it  certainly  is  most  important  to  prov^  ^^^ 
part  of  the  conduct"    !io,  in  an  action  for  words,  charging  the  pit    ^^^^ 
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having  stolen  some  soap,  where  the  declaration  alleged  that  the  words  had 
been  spoken  of  and  concerning  certain  soap  which  S.  had  asserted  to  have 
been  stolen  out  of  his  yard,  and  it  appeared  in  evidence  that  B.  had  assert- 
ed that  the  soap  had  been  taken  out  of  his  yard,  Mbot,  C.  J.,  held  the 
variance  as  fatal:  Shepherd  v.  BUss,  2  Stark.  510. 

Statement  of  the  Libel  or  Words."]  It  is  usual  to  state  the  slander  was 
the  <<  matter  following/'  which  is  sufficient  to  let  in  the  pit  to  show  the 
slander  stated,  in  substance^  corresponded  with  the  slander  used  :  2  Salk, 
660-1.  It  would  be  improper  to  state  that  the  slander  was  <^to  the  effect 
following  :'*  2  Salk.  417,  6  Taunt,  169  ;  or,  <<  to  the  substance  foIIowing:'^' 
3  B.  SrJi.  503;  3  M^S.  115;  4  B.  ^  C.  473;  6  D.  ^  E.  728. 

The  libel  itself,  and  not  the  effect  of  it,  must  be  set  out  in  the  declara- 
tion ;  and  hence  it  is  not  sufficient  to  state  that  the  deft^  published  a  libel, 
<<  purporting  that  the  pit's  beer  was  of  bad  quality,  and  oy  deficient  mea- 
sure,'' &c.,  for  such  a  mode  of  statement  deprives  the  deft  of  tak- 
ing the  opinion  of  the  court  upon  the  words  of  the  libel:  *  fVbod  |[*7983 
V.  Broum^  6  Taunt.  169;  1  Marsh,  522,  s.  c.  So,  in  actions 
for  verbal  slander,  the  words  must  be  stated,  3  M.  fy  S.  110;  a  count 
merely  alleging  that  the  deft  <<  falsely  and  maliciously  charged  and  as-  ' 
sorted,  and  accused  the  pit  of  being  in  insolvent  circumstances,"  without 
setting  out  the  words,  was  held  bad,  ib.;  but  such  general  statements 
would  be  cured  by  a  verdict:  3  D,  fy  B.  519;  2  B.  fy  C.  283,  s.  c.  In 
an  action  for  a  libel  in  a  foreign  language,  the  original  must  be  set  out,  and 
not  a  mere  translation  only:  2knobio  v.  Axtell,  6  T.  B.  162;  ante,  795, 
and  see  ib.,  as  to  words.  But  it  does  not  seem  necessary,  though  fisual  to 
give  the  signification  of  such  foreign  words  in  the  declaration,  for  the 
court  will  inform  themselves  by  those  who  understand  the  language  what 
the  words  mean  in  English:  Hob.  126;  1  Bol.  M.  86,  IL.) pi.  5.  And 
it  is  safer  not  to  translate  the  words,  for  it  has  been  hela,  that  where  the 
words  in  ^e&A  signified  that  the  deft  vf^  perjured,  and  were  therefore 
actionable  but  the  translation  into  English  did  not  amount  to  prejury,  but 
only  that  the  pit  vf  as  forsworn,  no  action  would  lie :  Stt/.  263.  But  it 
should  seem  that  it  would  now  be  held  necessary  to  set  out  a  translation  in 
the  declaration,  for  in  Bex  v.  MaTiasseh  Goldstein,  which  was  tried  at 
the  Old  Bailey,  the  prisoner  was  found  guilty  upon  an  indictment  framed 
on  the  statute  43  G.  3,  c.  139,  for  forging  an  instrumentpurporting  to  be  a 
treasury  note,  or  receipt  of  the  Prussian  government  The  case  was  after- 
v^ards  argued  before  ten  of  the  judges,  abs.  Bay  ley,  J.,  and  JVood,  B,, 
on  4/A  February,  1822,  and  a  majority  of  eight  to  two  of  their  lordships 
held  that  the  indictment  was  bad,  for  want  of  a  translation  of  the  instru- 
ment, which  was  in  German :  3  j8.  ^  j8.  201.  The  reason  appears  to 
have  been,  that  it  was  considered  the  court  ought  to  have  the  instrument 
before  them  in  a  language  which  they  undertood,  for  the  purpose  of  af- 
fording them  the  means  of  deciding  whether  it  was  within  the  statute: 
Bayley  on  Bills,  445.  It  is  an  established  rule,  that  slanderous  words 
must  be  understood  by  the  court  in  the  same  sense  as  the  rest  of  mankind 
would  ordinarily  understand  them  in:  therefore,  where  one  said  of  another, 
'^  that  his  character  was  infamous,  that  he  would  be  disgraceful  to  any 
saciety,  that  those  who  proposed  him  as  a  member  of  any  society  must 
have  intended  an  insult  to  it,  that  he  uH)uld  publish  his  shame  and 
infamy,  that  delicacy  forbad  him  from  bringing  a  direct  charge. 
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but  if  v>as  a  male  child  who  complained  to  him/^  these  words  were 
understood  to  mean  a  charge  of  unnatural  practices,  and  sufSciently  cer-* 
tain  in  themselves  to  be  actionable,  without  the  aid  of  an  innuendo-  to 
that  purpose,'  which  it  was  admitted  would  not  enlarge  the  sense :  Wool* 
'  noth  V.  Meadows,  5  Eastj  463.  <<  The  rule  which  at  one  time  prevail-^ 
ed,  that  words  ought  to  be  understood  in  mitiori  sensuj  has  been  long 
ago  superseded,  and  words  are  now  understood  by  courts,  as  they  always 
ought  to  have  been,  in  the  plain  and  popular  sense  in  which  the  rest  of  the 
world  naturally  understand  Uttem'J^  per  Ld.  Ellenb.,  C.  «/.,  in  Roberts  r. 
Camden,  9  East,  95.  To  be  actionable  in  themselves,  the  words  when* 
only  spoken,  not  written,  must  be  such  as,  in  their  plain  and  popular  sense, 
convey  to  the  minds  of  the  hearers  a  charge  of  some  offence  for  which  the 
pit  is  amenable  to  the  law,  or  of  having  some  disease  which  will  exclude 
him  from  society,  see  S.  N,  P.  Slander;  and  the  jury  must  be  satisfied 
that  the  deft  used  the  words  in  the  sense  imputed  ib.;  see  1  Saund.  242^ 
not&  by  Pattison  ^  Williams. 

If  different  parts  of  a  libel,  not  following  each  other,  be  set  out  in  the 
same  count,  it  is  inaccurate  to  describe  it  as  an  entire  libel,  and  the  parts- 
should  be  set  forth  thus:  <<in  one  part  of  which  said  libel  there  was  and.i» 
contained  the  following  false,  &c.,  matter  of  and  concerning  the  said  pit 
that  is  to  say,  &c.,  (stating  that  part  of  the  libel,  and  then  say,)  and  in  ano* 
ther  part  of  which  said  libel  there  was,  &c.,"  1  Camp.  353. 

A  material  variance  from  the  substance  of  the  libel  or  words  stated,  and 
that  proved,  would  be  fatal.  Where  a  libellous  matter  contained  twcr 
references,  by  which  it  appeared[  to  be,  in  fact,  the  language  oF 
r*799l  a  third  *person,  speaking jof  the  pit's  conduct  and  the  declara^ 
\- '.  tion,  in  setting  it  out,  had  omitted  tUose  references,  it  was  held^ 
that  these  omissions  altered  the  sense  of  the  remainder,  and  that  the  va- 
riance was  fatal:  6  B.  fy  A.-^\5:  13  lEdst^  554;'Beeas  to  proving,  whether 
there  be  any  meaning  in  a  paper  alleged  ta  be  a  libel,  beyond  what  appears 
on  the  face  of  it,  Immp^rey  t.  Miller,  4  C.  ^  P.  7.  The  slanderous- 
words  should  b%  stated  in  substance  as  &ey  were  uttered:  3  M.  fy  S.  110;. 

1  M.  ^  S.  287.  PrpoCpf  w^ds  spoken  i&  the  third  person  will  not  sup- 
port a  c(9unt  for  wtirds  spoken  in  the  second  person  and  vice  versa:  4  71 
B.  217;  B.'N*  P.  5.  Wocds  stated  as  spoken  of  a  thing  present,  when 
they  were  spoketi  of  a  thing  absent,  would  be  a  variance*;  2  B.  fy  Ji.  756^ 
VTdrds  spoken  by  .way  of  interro«ition  will  not  support  .a  declaration  for 
li^prds  spoken  affirmatively:  8  T.  jR.  150;  see,  further,  2  Stark.  194,  510; 
7  Taunt.  43l;4C.  fy  P.  268.  The  addition  or  omission  of  a  word  will 
not  piiej^dice,  unless  it  ^Jter  the  sense,  B.  N.  P.  5;  and  pit  need  not  prove 
all  ^  worofs  laid, — it  will  suffice  for  him  to  prove  as  much  of  them  b» 
would  by  themselves  support  the  action:  2' East,  438;  2  W.  BL  B.  790;. 

2  Smmdfy4,^  b. 

Statement  of  Inn^iendo.']  An  iiinuendo*  w  only  explanatory  of  some 
matter  already  expressed  ;  it  serves  to  explain  words  doubtful  in  their 
ipeaning,  or  wUch  do  not  in  themselves  show  the  slander  intended  to  be 
conveyed  by  them,  Stockley  v.  Clement,  12  Moo.  376.  An  innuendo 
may  apply  to  what  is  already  expressed,  but  cannot  add  to  or  enlarge,  or 
change  the  sense  of  the  previous  «words:  'kSefund.  243  n.  1;  2  Salk.  513, 
s.  c;  1  Ld.  Raym.  256;  12  Mod.  139;  Roberts  v.  Camden,  9  East,  93» 
In  Rex  V.  Home,  Cowp.  684,  Dc  Orey^  C  J.,  ia  delivering  the  opinioi^ 
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^  the  Judges  in  the  House  of  Lords,  adopts  the  abore  {definition  of  an  in* 
nuendo  as  given  out  of  Salkeld:  <<  An  innuendo,"  says  he,  <<  means  no- 
thing more  than  the  words  ^id  est^*  *,mizcetf^  or  * meaningf*  or  ^ afore" 
3au^*  as  explanatory  of  a  matter  sufficiently  expressed  before,  as  such  a 
one,  meaning  the  deft.,  or  such  a  subject,  meaning  the  subject  in  ques- 
tion. But,  as  an  innuendo  is  only  used  as  a  word  of  explanation,  it  can- 
not extend  the  sense  of  expressions  beyond  their  own  meaning  unless 
something  is  put  upon  the  record  for  it  to  explain;  as  in  an  action  upon 
the  case  against  a  man  for  saying  of  another,  <  He  has  burnt  my  barn;'  the 
pit  cannot  by  way  of  innuendo,  say,  meaning  <  his  barn  full  of  com^'  4 
E3p.  Sep,  20,  a.  Barhaw?%  case:  because  that  is  not  an  explanation  of 
what  was  said  before,  but  an  addition  to  it.  But,  if  in  the  introduction 
it  had  been  arerred  that  the  deft  had  a  hzm  full  of  corny  and  that,  in  a 
discourse  about  that  barn,  the  deft  had  spoken  the  words  of  the  pit,  an  in** 
nuendo  of  its  being  the  barn  full  of  corn  would  have  been  good,  for,  by 
coupling  the  innuendo  with  the  introductory  averment,  <  his  barn  full  of 
com,'  it  would  have  made  it  complete.  So,  in  an  action  on  the  case  for  saying 
that  the  pit  was  foresworn,  he  cannot,  by  way  of  innuendo,  say,  meaning 
<  that  he  had  perjured  himself  in  his  answer  to  a  bill  filed  against  him;'  but, 
if  the  declaration  had  contained  a  colloquium  respecting  an  answer  aver^ 
red  to  have  been  put  in  on  oath  by  the  pit  to  a  bill  filed  against  him,  in 
which  he  was  charged  to  be  forsworn,  the  innuendo  would  have  been  good: 
Hawkee  v.  Hawkey^  8  Easty  427;  see,  also.  Holt  v.  Scholefield,  6  T.  B. 
691,  ».  p.  In  Inchin^s  case,  5  St.  Tr.  590,  one  part  of  the  libel  was  this, 
<<  the  mismanagement  of  the  naw/  have  been  a  greater  tax  upon  the  mer- 
chants than  the  duties  raised  hy  Parliament '^  In  order  to  explain  what 
was  meant  by  the  navy,  ttw  information  stated  in  the  introductory  part, 
that,  <<of  and  concerning.  fAe  royal  navy  of  this  kingdom^  and  the  go« 
yemment  of  the  said  navy^  it  is  written  so  and  so."  When  the  informa- 
tion came,  in  stating  the  libel,  to  the  word,  <<  navy/'  by  an  innuendo,  it 
explains  it  thus,  meaning  the  roy^  navy  of  this  kipgdom,  which,  being 
coupled  with  the  averment  in  the  introductory  part  of  it,«made  the  sense 
and  the  charge  complete:  see  thecaseof  iZea:  v.  MgithewSy  9  ^t.  Tr.  682, 
cited  in  1  Saund.  243,  n.  In  the  ease  of  Rex  v.  ^Uertorh  ^y-  -Sgt?. 
280,  the  libel  was  an  advertisement*  recitipff  certain  orders  made 
for  collecting  money  on  account  of  the  distemper  ^amoAgsIt  the  {^^OOj 
horned  cattle,  advertised  by  the  clerk  of  the  peace  for  the  conn-  -* 
ty  of  Suffolk;  and  it  charged,  that,  by  these  orders,  the  money  colf6eted 
had  been  improperly  applied.  The  information  charged  this  to  be  a  libel 
on  the  justices  of  Suffolk.  In  the  body  of  the  libel  it  was  not  saiid  hy  the 
order  of  the  justices,  nor  did  the  information  in  the  introductory  part  say, 
that  it  was  a  libel  <<of  and  concerning  the  justices  of, Suffolk."  But,  when 
the  information  came  to  state  any  of  the  orders  in  the  advertisement,  it 
added  this  innuendo,  <<  meaning  an  order  of  the  justices  of  p^ace  for  the 
eounty  of  Suffolk.*^  But  these  innuendo^  could  not  anpply  the  want  of 
an  averment  in  the  introductory  part,  of  its  being  written  of  and  concern-' 
ing  the  justices,  because  they  were  not  explanatory  of,  bui  in  addition-to^ 
the  former  matter;  and  the  court  were  of  opinion  that,  the  information  hav- 
ing omitted  the  words  <^  of  and  concerning  the  justices"  in  the  introductory 
part,  such  omission  was  fatal»  and  judgment  was  accordingly  arrested  :  see 
1  Saunfi.  244. 

When  the  new  matter  stated  in  the  innuendo  if  not  necessary  to  support 
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the  action^  !t  may  be  rejected  aa  surplusage^  9  Basty  95;  an  inauendo  may^ 
however,  narrow  and  limit  the  pit's  case  in  proof.  Thus,  in  an  action  for 
words  which  may  be  understood  to  convey  a  charge  of  felony  or  fraud, 
although  they  would  be  actionable  in  the  latter  sense  as  well  as  the  former, 
if  the  declaration  contain  an  innuendo  that  the  deft  thereby  meant  to  im- 
pute felony  to  the  pit,  this  is  material,  and  must  be  proved  as  alleged:  3 
Camp.  461;  7  Pr.  544.  And,  where  the  declaration  stated  that  pit.  was 
treasurer  and  collector  of  certain  tolls,  and  that  deft  spoke  of  and  concern- 
ing the  pit  as  such  treasurer  and  collector,  certain  words,  *^  thereby  mean- 
ing that  the  pit,  as  such  treasurer  and  collector,  had  been  guilty  of,"  &e. 
it  was  held,  that  the  pit  was  bound  by  the  innuendo  to  prove  that  he  was 
treasurer  and  collector:  Sellers  v.  Till,  4  B.  ^  C.  655. 

If  there  be  any  doubt,  either  as  to  the  precise  terms  of  the  libel  or  words;, 
or  as  to  the  evidence  of  the  defl;.'s  intention  in  the  different  parts  of  it,  it  is 
advisable  to  insert  different  counts,  varying  the  statement  of  the  libel  and 
innuendos  according  to  the  supposed  facts,  and  the  evidence  which 'it  is  ex- 
pected may  be  adduced  in  support  of  them:  2  Chit  PL  Q2S. 

Statement  of  Damage."]  Where  the  words  are  actionable,  it  is  not  ne- 
cessary to  lay  special  damage,  in  order  to  support  the  action :  Lowe  v* 
Harewoodj  Sir  fF.  Jones,  196.  But,  if  the  pit  has  sustained  any  special 
damage,  he  should  state  it^  it  being  a  rule,  that  no  evidence  shall  be  re- 
ceived of  any  loss  or  injury  which  the  pit  has  sustained  by  the  speaking  of 
the  words,  unless  it  be  specially  stated  in  the  declaration.  In  Browning' 
V.  Newman,  1  Str.  666.  Ld.  Raymond  took  a  distinction  between  the 
case  where  the  special  damage  is  the  gist  of  the  action,  and  where  the  words 
are  in  themselves  actionable,  that,  in  the  former^  evidence  of  special  damage 
is  allowed,  though  the  particular  instances  of  such  damages  are  not  i^)ecified 
in  the  declaration ;  but,  in  the  latter  case,  particular  evidence  of  special 
damage  shall  not  be  given  in  evidence^  unless  particularized  in  the  declara- 
tion. There  the  pit  declared,  that,  by  reason  of  these  words,  one  J.  M., 
and  divers  other  persons,  who  weVe  his  customers,  left  off  dealing  with  him. 
However,  modern  practice  does  not  warrant  this  distinction  ;  for  it  seems 
now  fully  established,  that,  in  each  case,  the  special  damage  must  be  alike 
particularly  specified  in  the  declaration.  Therefore,  in  an  action  by  a  vie- 
tualler,  for  calling  his  wife  a  whore,  whereby  several  customers  left  his 
house,  without  naming  any,  this  is  not  laying  a  special  damage:  B.  N:  P, 
1.  Where  the  slander  is  alleged  to  have  been  the  loss  of  marriage,  the  indi- 
vidual Inust  be  named,  or  no  evidence  can  be  given  of  it,  1  Sid.  396;  but, 
where  the  declaration,  in  an  action  of  slander,  imputing  incontin&ice  to  the 
pit,  stated  that  he  was  a  pceacher  to  a  dissenting  congregation,  in  a  certain 
chapel,  and.  derived  considerable  profit  from  preaching,  and,  by 
r*80l3  reason  of  the  slander,  <<the  *said  persons  frequenting  uie  chapel, 
had  refused  to  permit  him  to  preach  there,  and  had  discontinued 
giving  the  profits,  which  they  usually  had,  and  otherwise  would  have  giv- 
en,'' it  was  held  sufiicient,  .without  saying  who  those  persons  were:  Hart* 
l0  V.  Herrings  8*  71  R.  130.  So,  in  an  action  of  slander  of  title,  whereby 
ih'e  pit  lost  the  sale  of  his  lands,  it  was  held  too  general,  and  therefore  bad: 
Lowe  V.  Harewood,  Sir  IV.  Jones,  196. 

The  specif  I  damage  must  be  the  legal  and  natural  consequence  of  the 
words  spoken ;  otherwise  it  does  not  sustain  the  declaration :  see  post. 
If  s  third  persen  is  guilty  of  an  ille^  and  tortious  act  to  tbe  pit,  in  eon- 
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sequence  of  the  words,  the  deft,  is  not  answerable  for  it,  but  the  pit.  must 
bring  his  action  against  such  third  person  :  Vicars  v.  Wilcox y  8  Ectst^  1. 
The  loss  of  substantial  benefit,  arising  frofh  the  hospitality  of  friends,  is 
sufficient  special  damage  :  Moore  v.  Meagher ^  1  Taunt,  39. 

In  the  case  of  a  servant,  where  he  assigned  as  a  reason  that  a  person  re- 
fused to  employ  him,  partly  on  account  of  the  libel,  and  partly  because  he 
had  been  discharged  from  his  former  place,  he  was  nonsuited  :  S  Easty  1. 
And,  where  deft  libelled  a  performer  at  a  theatre,  in  consequence  of  which 
she  refused  to  sing,  and  the  pit.  alleged  that  his  oratorios  were  thereby 
less  numerously  attended,  it  was  held  that  the  injury  was  too  remote  to 
support  an  action  :  1  Esp.  Rep.  48  ;  and  see,  further,  ante^  344,  401. 

Plea. — General  hsue^  and  Pleas  of  Justification^  when  Proper. '^ 
The  general  issue,  not  guilty,  puts  the  pit  upon  proof  of  all  the  material 
facts  stated  in  the  declaration,  viz.  the  material  inducement,  the  publica- 
tion, the  colloquium,  the  slander  itself,  the  innuendoes,  and  the  damage. 
The  deft,  may  also  prove  under  it  any  defence  that  may  be  availed  of  in 
an  action  on  the  case:  an/e,  345.  He  may  show  accord  and  satisfaction  ; 
and,  where  the  pit  had  agreed  not  to  bring  the  action,  in  consideration  of 
the  deft  destroying  certain  documents  relating  to  the  charge  imputed  to 
the  pit,  which  the  deft  accordingly  destroyed,  Ld.  Ellenborough  zA- 
mitted  this  in  evidence,  as  accord  and  satisfaction :  Lane  v.  nApplegate^  I 
Stark.  97.  When  the  deft,  admits  the  publishing  or  speaking  of  the  libel 
or  words,  as  stated,  but  justifies  so  doing  because  they  are  true,  he  must 
plead  such  matter  specially,  as  he  cannot  give  it  in  evidence  upon  the  , 
general  issue. 

Where  the  defence  is,  that  the  libel  or  words  were  published  or  spo]^en 
not  in  the  malicious  sense  imputed  by  the  declaration,  but  in  an  innocent 
sense,  or  upon  an  occasion  which  warranted  the  publication,  this  matter 
may  be  given  in  evidence  under  the  general  issue,  because  it  proves  that 
the  deft,  is  not  guilty  of  the  malicious  slander  charged  in  the  declaration, 
Smith  V.  Richardsony  Willesy  Rep.  20,  and  note  (A. ),  R.  v.  J.  Wright, 
8  T.  R.  298 ;  as,  if  the  words  were  spoken  by  the  deft,  as  counsel,  and 
were  pertinent  to  the  matter  in  question:  Brook  v.  Sir  H.  Mofitaguey  Cro. 
J.  90 ;  Earl  of  Shrewsbury  v.  Stanhope,  Poph.  69  ;  Flint  v.  Pike,  4 
U.  ^  C.  481 ;  6D.^  R.  528  ;  Hodgson  v.  Scarlett,  IB.^JJ.  232.  So, 
deft,  may  show  that  the  libel  was  contained  in  a  petition  to  the  'House  oi 
Commons,  I  Saund.  130 ;  or  that  he  made  the  publication  as  a  member 
of  Parliament,  in  the  course  of  his  duty  as  such,  1  BL  C.  164;  but  this 
does  not  extend  to  a  publication  out  of  Pasliament,  as  where  a  member 
publishes  or  revises  his  speech :  1  Esp,.  Rep.  2ji6 ;  R.  v.  Creevy,  1  M.  ^< 
S.  273.  Deft  may  also  show  that  the  Hbel  was  contained  in  articles  of  tW 
peace  exhibited  to  a  justice  of  the  peace,  4  Rep.  14  ;  or  in  any  other  pro- 
ceeding in  a  regular  course  of  justice,  2  Inst.  228)  whether  civil  or  criminal, 
ib.;  and  even  though  the  court  want  jurisdiction,  4  Co.  14^  and  though  the 
process  were  improper,  I  Fin.  M.  dS9 ;  or  deft,  may  show  that  he  acted 
as  a  judge,  juror,  witness,  &c. :  Jekyl  v.  Moore,  2  N.  R.  S41;  2  Inst.^MS. 
And  no  matter  which  is  stated  in  any  memorial  or  petition  against 
the  conduct  of  any  magistrate,  public  *officcr,  or  other  person,  r*802l 
shall  be  deemed  a  libellous  publication,  if  it  be  done  bona  fide 
with  a  view  of  obtaining  reidress ;  and  likewise  if  it  be  addressed  in  the 
proper  channd  by  which  such  redress  may  be  had  :  thus,  where  the  deft 


da6  SLANDER,,  ACTION  FOR. 

being  deputy-governor  of  Greenwich  Hospital^  printed  an  account  of  tiie 
abuses  of  th^  hospital,  and  treated,  with  asperity  the  characters  of  many 
of  the  oflieers  of  the  hospital  (especially  Lord  Sittidwich,  who  was  first  lord 
of/the  admiralty,)  but  distributed  the  copies  to  the  governors  of  the  hos- 
pital only,  it  was  held  that  the  distribution  of  the  copies  merely  to  the 
persons  whose  situations  imposed  on  them  the  duty  of  redressing  the 
grievances,  and  who  had  the  power  to  do  so,  nesatived  the  presumption  of 
malice:  R.  v.  Baillie,  M.  2!,  30  G.  3,  cited  Ho%  C.  312;  Oliver  v.  Ben- 
tinckj  3  Taunt  460;  Holt,  Libels  172.  The  memorial  of  a  tradesman, 
addressed  to  the  secretary  at  war,  complaining  of  the  conduct  of  a  half-pay 
officer  in  the  army,  for  not  having  paid  a  debt  due  to  him,  and  stating  the 
faMs  of  his  case  fairly  and  honestly,  according  to  his  opinion  and  under- 
standing of  such  facts,  is  not  the  subject  of  an  action  for  a  malicious  libel, 
although  the  statement  of  those  facts  is  derogatory  to  the  character  of  the 
officer:  Fairman  v.  Ives,  \  D.  fy  R.  252,  s.  c;  6  B.  ^  •^.  642.  But, 
where  it  appears  that  the  mode  or  extent  of  the  publication  is  unwarranted 
by  the  usual  course  of  proceeding,  or  by  the  necessity  of  the  case,  the  deft. 
will  be  without  defence:  2  Stark.  297;  1  Lev.  241;  2  Stark.  Ev.  875. 

Deft  may  also  show  that  the  alleged  libel  consists  in  a  faithful  report  af 
a  trial  in  a  court  of  law,  thpugh  it  is  more  usual  to  plead  it  specially:  Curry 
V.  Walter,  \B.fyP.  b%^',  3B.  ^jSt.  702;  Flint  v.  Pikey4ib.  478.  But 
the  publication  of  ex-parte  proceedings  before  magistrates,  affecting  the 
pit's  character,  is  not  justifiable,  Duncan  v.  Thwaits,  3  B.  ^  C.  583,  5 
D.  4*  -ff.  447;  ^r  before  a  coroner  or  other  officer:  5  Esp.  Rep.  123;  2 
Camp.  563.  It  is  libellous  to  publish  a  highly  coloured  account  of  judicial 
proceedings,  mixed  with  the  party's  own  observations  and  conclusions  upon 
what  passed  in  court,  which  contained  an  insinuation  that  the  pit  had  com- 
mftted  perjury:  Stiles  v.  Nokes,  7  East,  493,  s.  c;  nom.  Carr  v.  Jones, 
3  Smith,  491, 503. 

Deft  may  riso  show  that  the  libel  was  a  fair  use  of  his  judgment  in  the 
criticism  of  works  of  art  or  literature,  and,  where  the  author  introduces 
himself  into  the  work,  it  is  not  libellous  to  throw  ridicule  on  him,  in  as  far 
as  he  has  embodied  himself  with  his  work;  and  that,  if  he  be  not  followed 
into  domestic  life,  for  the  purposes  of  domestic  slander,  he  cannot  maintain 
an  action  for  any  damage  Ije  may  suffer,  in  consequence  of  being  thus  ren- 
dered ridiculous;  and  that  one  writer,  in  exposing  the  follies  of  another,  may 
make  use  of  ridicule,  however  poignant :  Sir  J.  Car  v.  Hood,  1  Camp. 
355,  And,  in  an  action  for  a  libel  upon  the  pit,  in  his  business  of  a  book- 
seller, accusing  him  of  being  in  the  habit  of  publishing  immoral  and  foolish 
kookfl,  the  deft  may  show  that  the  supposed  libel  is  a  fair  stricture  on  the 
general  run  of  the  pit's  publications:  Tabart  v.  Tipper,  1  Camp.  550. 
And  the  editor  of  a  paper  may  fairly  comment  on  or  criticise  the  perform- 
ance of  theatrical  or  other  public  performances,  Dibdin  v.  Swan,  1  Esp. 
Rep.  28 ;  or  on  matters  of  public  interest,  whether  before  parliament  or 
other  public  bodies :  Dunne  v.  Jinderson,  R.  fy  M.  287;  3  Bihg.  88. 
J)eft  may  show  that  pit  pursues  an  illegal  avocation,  as  that  he  keeps  a 
public  room  for  pugilistic  exhibitions,  and  that  the  libel  was  respecting  his 
conduct  in  such  avocation:  Hunt  v.  Bell,  7  Moo.  212;  1  Bing.  1. 

Deft  may  also  show  that  the  communications  were  made  in  confidence, 
notwithstanding  they  may  be  false  and  erroneous,  and  prove  injurious  to 
the  party.  This  rule  applies  equally  to  words  written  and  spoken,  as  the 
Jaw  protects  th«  communications  of  business,  and  the  necessary  confidence 
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of  man  to  man.  If  the  communications  be  malicioua,  however,  u$ 
well  as  false,  and,  under  the  cloak  of  confidence,  be  meant  *to  f^SOSl 
defame,  they  will  afibrd  deft,  no  defence.  The  law  not  only 
extends  this  exemption  to  the  confidential  communications  of  friendships^ 
but  to  all  such  charges  as  necessarily  exclude  the  suspicion  of  malice:  Wea- 
therstori  v.  Hawkins,  I  T.  B.llO;  Dunman  v.  Biggs,  1  Camp.  269  ; 
Rex  T.  Hart,  2  Bum's  Ec,  Law,  779  ;  Ward  v.  Smith,  4  C.  ^  P.  809. 
ante,  801 ;  past,  808.  When  a  master  honestly  and  fairly  gives  the  charac- 
ter of  a  servant,  to  one  who  asks  his  character  on  the  pretence  of  meaning 
to  hire  him,  he  may  give  that  matter  in  evidence  under  the  general  issue, 
JBdmonson  v.  Stephenson,  B,  K  P.  8,  Weatherston  v.  Hawkins,  1  7! 
JR.  110;  but,  if  done  maliciously,  and  with  an  intent  to  injure  the  servant, 
it  is  otherwise:  Rogers  v.  Clifton,  3  B.  ^  P.  687.  So,  if  the  words  were 
inikocently  read,  as  a  story  out  of  a  history,  Cro.  t7.  91,  or  were  spoken 
through  concern,  Crawford  y.  31tddleton,  1  Lev.  S2,  or  in  a  sense  not  de- 
famatory, i^ord  CromweWs  case,  4  Rep.  12,  b.,  s.  c.  cited  Ryf.  69,  the. 
same  may  be  given  in  evidence  under  the  general  issue. 

Deft,  may  sdso  show  that  thef  libel  was  the  subject  of  amicable  or  christian 
reproof,  or  that  it  was  mere  matter  of  caution  to  a  friend,  4  B.  ^  C.  247, 
Holt.  C.  306,  or  that  deft,  spoke  the  words  not  maliciously,  but  out  of  con- 
cern for  the  pit,  1  Lev.  182,  or  that  it  was  done  bona  fide  by  a  person 
really  interested  for  the  purpose  of  obtaining  necessary  information  on  a 
subject  Thus,  an  advertisement  in  a  newspaper  has  been  held  not  to  be 
libellous,  which  was  published  by  the  deft,  at  the  instigation  of  the  plt.'s 
wife,  for  the  purpose  of  ascertaining  whether  the  pit,  at  the  time  he  mar- 
ried her,  had  another  wife  living:  Selany  v.  Jones,  4  Esp.  Rep.  191. 

As  to  what  deft,  may  show  in  mitigation  of  damages  under  Uiis  plea,  see 
post,  812.  ''  .  • 

Form  of  Plea  of  Justification.^  The  law  does  not  allo#ir  of  pleas  of 
justification,  containing  general  charges  of  fraud  of  felony  committed  by 
the  pit,  because  they  do  not  apprise  the  pit  of  the  defence  which  is  intended 
txx  be  set  up,  and  such  pleas  ought  to  be  demurred  to  :  11  Price,  235.  As 
where,  in  an  action  for  a  libel,  for  printing  of  the  pit  that  he  was  a  swindler, 
the  deft  pleaded  that  the  pit  had  been  illegally,  fraudulently,  and  dishon- 
estly concerned  and  connected  with,  and  was  one  of  a  gang  of  swindlers  and 
common  informers,  and  had  also  been  guilty  of  deceiving  and  defrauding 
divers  persons  with  whom  he  had  dealings  and  transactions,  wherefore  he 
printed,  &c.,  and  to  this  there  was  a  special  demurrer :  the  Court  of  K.  B. 
was  of  opinion  that  the  plea  was  bad,  as,  being  too  general,  the  deft  ought 
to  have  alleged  some  particular  crime,  with  the  time,  place,  and  the  per- 
sons with  whom  the  pit  was  supposed  to  be  connected,  and  that,  when  the 
deft,  took  upon  himself  to  justify  generally  the  specific  charge  of  swindling, 
he  must  be  prepared  with  the  facts  which  constitute  the  charge,  in  order  to 
maintain  his  plea.  And  he  ought  to  state  those  facts  specifically,  to  give 
the  pit  an  opportunity  of  denying  them,  for  the  pit  cannot  come  to  th*b 
trial  prepared  to  justify  his  whole  life.  The  deft  could  not  prove  the  iq^ 
tification,  as  he  has  pleaded  it  by  general  evidence;  but  he  has  no  iustinca 
tion,  unless  he  can  prove  the  special  instances,  and,  knowing  them,  he  ought 
to  put  them  on  the  record,  that  the  pit  may  be  prepared  to  answer  them; 
and  they  reversed  the  judgment  of  the  C.  P.,  which  had  held  the  plea  good: 
J^Ans&n  V.  Stuart,  1  T.  R.  748.     So,  a  justification,  repeating  general 


dd8  SLANDER,  ACnON  FOR. 

charges  agaiDst  an  attorney  of  gross  fraud^&Cy  was  held  bad  on  demurrer: 
'Holmes  y.  Caiesby,  1  Taunt.  543.  A  plea,  justifying  the  publication  of 
the  reasons  of  the  pit's  dismissal  from  the  service  of  the  East  India  Com- 
pany, on  the  ground  that  the  deft,  was  ordered,  as  governor  in  council,  to 
dismiss  the  ph.,  for  the  reasons  alleged,  was  held  insufficient,  because  it  did 
not  show  that  the  mode  of  publication  was  such  as  it  was  the  duty 
r^804l  of  *the  deft.,  as  governor  m  council,  to  adopt :  Oliver  y.  Lord 
William  Bentinckj  3  Taunt.  456. 

But  a  plea,  justifying  generally  the  truth  of  the  slander,  will  suffice,  if  the 
slander,  stated  in  the  declaration^  show  a  specific  charge:  semb.  see  1  Bing. 
403;  2  B.  ^  C.  678;  4  D.  ^  B.  230,  s.  c.  But  a  plea,  merely  stating  that 
the  words  are  true  in  substance,  would,  it  seems,  be  bad :  4  B.  ^  C,  473 ; 
6  D.^B.  528. 

The  plea  of  Justification  must  confess  the  speaking  of  the  words  alleged ; 
otherwise  it  is  bad:  as,  if  the  declaration  be,  '<  thou  has  played  the  thief  with 
mcj^and  hast  stolen  my  cloth  and  half -a  yard  of  velvet,"  the  iustification 
'  lyaSr  ^bat  the  pit.  was  his  tailor,  and  upon  the  day  of,  &a.  he  delivered  to 
him  a  yard  and  a  half  of  velvet,  to  make  hin^a  pair  of  hose,  which  he  made 
too  little^  by  reason  whereof  he  spoke  these  words,  <'  thou  hast  stolen  part 
of  the  velvet  which  I  delivered  you,"  without  this,  that  he  spoke  any 
words,  on  any  other  occasion,  or  in  any  oVier  manner,  this  justification  is 
not  good,  for  it  does  not  .confess  any  words,  though  it  traverses  Ibe  words 
alleged:  Johns  v.  CrittinjSf  Cro.  El.  239.  So,  it  is  holden  to  be  no  justi- 
fication to  an  action  of  slander,  to  say  that  such  an  one  told  the  slander,  to 
deft ;  but,  if  the  person  repeating  the  slander,  at  the  same  time  mention  the 
name  of  the  person  from  whom  he  heard  it,  that  may  be  pleaded  in  justifica- 
tion to  an  action  brought  against  the  former:  Earl  of  Northampton's  ease^ 
12  Bep.  130;  Davis  v.  LnoiSj  1  T.  B.  17.  And  the  reason  seems  to  be, 
because  the  deft,  gives  to  the  party  injured  a  certain  cause  of  action  against 
the  original  speaker;  therefore,  it  is  not  sufficient,  in  a  justification  of  slan- 
der, that  the  deft  named  the  original  author  of  it  at  the  time,  to  allege  that 
the  original  slanderer  used  such  and  such  words,  or  to  that  effect,  although, 
in  the  libel  declared  on,  the  deft  state  that  another  had  spoken  the  sama 
slanderous  words  of  the  ph.,  or  words  to  that  effect^  but  the  deft  must 
give  the  very  words  used,  though  it  be  only  necessary  to  prove  some  ma- 
terial part  of  them  :  Maitland  v.  Goldney^  2  Eastj  426.  In  that  case 
another  objection  was  taken,  upon  which  the  court  gave  no  opinion :  viZi, 
that  in  no  case  can  a  deft,  justify  publishing,  in  writingy  the  oral  slander  of 
a  third  person,  although,  in  the  same  writing,  he  mentions  the  author  df  the 
slander.  However  this  may  be,  wherever  the  words  originally  spoken  are 
actionable  in  themselves  as  slander,  it  seems  clear  that,  where  their  actiona- 
ble quality  arises  from  the  circumstance  of  their  being  in  writing,  such  a 
justification  cannot  be  good,  because  it  does  not  disclose  a  cause  of  action 
against  th^^third  person.  It  has  been  held  not  to  be  a  good  justification  that 
there  was  reason  to  think  the  imputation  true,  from  what  had  been  said, 
without  stating  what  had  been  said,  and  by  whom:  Lane  v.  Howmanj  1 
Pricey  76.  So,  where  the  declaration  was  for  saying  <^you  are  a  thief,  and 
stole  £20  from  me,"  it  is  no  justification  that  the  pit.  stole  a  Aen  from  the 
deft :  Hilsden  v.  Mercer^  Cro.  J.  677.  But  the  deft  may  plead  not  guilty 
as  to  part  of  the  words  alleged,  and  justify  speaking  of  the  rest,  or,  whidi 
is  now  the  usual  course,  the  deft  may  plead  not  guilty  to  the  whole  decla- 
ration, and  plead  a  plea  of  justification  to  part  of  the  words  allegedi  either  in 
the  declaration,  or  in  any  count  of  it:  1  Saund.  244,  n. 
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RemicAtxoN)  &c.]  The  eeneral  replication  de  injuria^  will  a^ffice;  for 
according  to  8  Rep.  67,  a.,  Jones  y.  Kitchen^  \  B,  fy  P,  76,  that  the  gene> 
ral  replication,  de  injuria^  sua  propria  absque  tali  causa,  is  proper,  when 
the  deft 's  plea  does  consist  merely  upon  matter  of  excuse,  and  of  no  matter 
of  interest  whatsoever :  1  Saund,  244,  n.  If  the  declaration  do  not  state 
the  particular  persons  to  whom  the  libel  was  published,  and  the  deft  has 
pleaded  that  he  published  it  lawfully,  as  to  members  of  a  committee  of  the 
House  of  Commons,  and  the  pit  proceed  for  a  publication  to 
other  persons,  not  members  of  the  'committee,  he  should  reply,  f^SOSl 
or  rather  new  assign,  such  illegal  publication :  1  Saund.  133 ; 
S  Camp.  175. 


Precedents. 

DVOLAftATlON  fOR  A  UBKL,  DXiaCTLT  AOCmma  AT.  OF  TRBPT. 

{Venue  tramiiUiry,  Commencement  ae  ante,  545.)  For  that  whereas  the  iaid  pit  now  is  s 
good,  true,  honest,  just,  and  faithful  subject  of  this  realm,  and  as  such  hath  alwaj^s  behattd  and 
conducted  himself,  and,  until  the  committing  of  the  several  grieTances  by  the  said  deft,  as' here- 
inafter mentioned,  was  always  reputed,  esteemed,  and  accepted,  by  and  amongst  all  his  neigh* 
hours,  and  other  good  and  worthy  subjects  of  this  realm,  to  Whom  he  was  in  any  wise  known,  to 
be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &c  {venue,)  And  whereas,  also,  the  said 
pit.  hath  not  ever  been  g]iiilty«  or,  until  the  time  of  the  committing  of  the  said  several  grievances 
by  the  said  deft.,  as  hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of  theft,  or  any 
other  such  crime  for,  **  of  the  offences  and  misconduct  hereafter  mentioned  to  have  been  im- 
puted to  the  said  plt*^ ;  b^  means  of  which  said  premises,  he,  the  said  pit,  before  the  commit- 
thig  of  the  said  several  grievances  by  the  said  deft.,  as  hereinafter  mentioned,  had  deservedly  ob- 
tained the  good  opinion  and  credit  of  all  his  neighbours,  and  other  good  and  worthy  subjects  of 
this  realm,  to  whom  he  was  in  any  wise  known,  to  wit,  at,  &.c,  aforesaid.  And  whereas,  also 
{here  etate  any  inducement  that  may  be  neeeseary  to  explain  the  libel^  see  ante,  794),  to  wit,  at, 
Slc^  aforesaid.  Yet  the  said  deft.^  well  knowing  the  premises,  but  greatlj  envying  the  happy 
state  and  condition  of  the  said  pit.,  and  contriving  and  wickedly  and  maliciously  intending  to  in- 
jure the  said  pit  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbours,  and  other  good  and  worthy  subjects 
of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighbours  and  subjects 
that  he,  the  said  pit,  had  been  and  was  guilty  of  theft  (or,  **  of  the  o^ences  and  misconduct 
hereafter  stated  to  have  been  imputed  to  his  char^")  and  to  subject  him  to  the  pains  and  penal- 
ties by  the  laws  of  this  kingdom  made  and  provided  against,  and  inflicted  upon,  persons  guilty 
thereof  and  to  vex,  oppress,  injure,  and  wholly  ruin  him,  the  said  pit,  heretofore,  to  wit,  on,  Ac- 
{day  of  puhlieation^  or  about  «<,)  at,  Slc  (venue)^  aforesaid,*  falsely,  wickedly  and  maliciously  did 
compose  and  publidi,  and  cause  and  procure  to  be  published,  of  and  concerning  the  said  pit.- 
(*<  and  of  and  oonoerning  the  matters  aforesaid,**  t^  there  be  any  special  inducement  to  explain 
the  i0or<is),  a  certain  fidse,  scandalous,  malicioas,  and  defamatory  libel,  containing  amongst  other 
thiniph  the  ftilse,  scandalous,  malicious,  deftmatory,  and  libellous  matter  foUowing,  of  and  con- 
cerning the  said  pit  (and  of  and  coneeming  the  matters  aforesaid),  (that  is  to  say)  he  (meaning* 
the  said  pit)  is  athief ;  theoreby  then  and  there  meaning  thai  he,  the  said  ph.,  had  been  and  wa» 
^ilty  of  theft  and  larceny. 

SBOQND  COUNT. 

And  the  said  pit  further  saith,  that  the  said  defl.,  further  contriving  and  intending,  as  afore- 
said, heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c  {venue),  aforesaid,  falsely,  wicked- 
ly, and  maliciously  did  compose  and  publish  a  certain  other  false,  rt»mdak)U8,  malicious,  and  de- 
fiunatoipr,  libel,  of  and  concerning  the  said  pit  (**  and  of  and  conoeminff  the  matters  aforesaid,** 
if  the  Ubel  i»  explained  by  an  inducement),  oontdbung,  amongst  other  things,  the  false,  scandal- 
ous, defamatory,  and  libeUoos  matter  following,  of  and  concerning  the  said  pit  (and  of  and  con- 
cerning the  matters  aforesaid),  that  is  to  say  (here  vary  the  worde  and  innuendoe  from  the  other 
eaunte,  ae  the  circumetanees  of  the  ea$e  may  require.  And  another  count  {omitting  that  which  re- 
laiee  to  the  eompoeing  the  libe^  and  eandude  tM  a  ekAement  of  dammgee,  which  may  be  thus:) 
By  means  of  the  odmmitting  of  which  said  several  grievances  by  the  said  deft,  as  aforesaid,  he, 
tlie  «id  pltf  hath  bees  and  if  greatly  iojared  in  his  said  good  namcf,  fome,  and  credit,  and 
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Iffought  into  paMic  scandtl,  infamy,  and  disgrace,  with  and  amongaC  all  bk  ndigh. 
r^806j  boora,  and  oiher  good  and  *wortl^  aubjecta  of  thia  reaJm,  inaomuch  that  diTen  of 
^  thoae  neighboura  and  aabjecta,  to  whom  the  innocence  and  integrity  of  the  nid  ph. 

in  the  Mmiaea  were  unknown,  have,  on  oecaaion  of  the  committing  of  the  aaid  grieranoes  by 
the  aaid  deft,  as  afbreaaid,  from  thence  hitherto  anspected  and  beliered,  and  atill  do  auspect  and 
believe,  the  aaid  pit  to  have  been  and  to  be  a  person  goiHy  of  thefl  (er,  **of  tha  aaid  offimon 
and  misconduct  before  stated  to  his  charge"),  and  have,  by  reason  of  the  committing  of  the  nid 
grisTancea  bj  the  aaid  deft,  as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refiue, 
to  hare  any  tranBaction,  acquaintance,  or  discourse  with  him,  the  same  pit,  as  they  were  before 
used  and  accustomed  to  have,  and  otherwise  would  hare  had.  And^  also,  by  reason  thereof  (Acre 
state  tA«  9pecial  damage*^  if  any);  and  the  said  pit  hath  been  and  is,  by  means  of  the  pmiMa, 
otherwise  greatly  injured,  to  wit,  at,  dtc,  aforesaid,  to  the  damage,  Slc 
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(Proeeeda  as  in  the  precedent^  ante,  805,  to  the  *,  and  then  ae  follows:)  In  a  certain  disooone 
which  he,  the  said  deft,  then  and  there  had  of  and  concerning  him,  the  aaid  pit,  in  the  preeence 
and  hearing  of  divers  good  and  worthy  subjects  of  our  lord  the  now  hing,  then  and  there,  in  the 
presence  and  hearing  oif  the  aaid  last-mentioned  subjects,  fabely  and  muiciously  spoke  and  pub- 
liahed  to  and  o^  and  oonoeming:,  the  said  pit.  (find,  xf  the  words  be  actionable  only  with  rfference 
to  the  inducement  of  some  extrinsic  matter,  say,  **  of  and  concerning  the  matters  afbresaid"), 
these  false,  scandalous,  malicious,  and  defamatory  words  following,  that  ia  to  say :  '^^oa  (mean^ 
Ing  the  said  pit)  are  a  thie£** 

SEOOND  OOONT. 

And,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue J,  aforesaid,  m  a  eertaio 
other  discourse  which  the  said  deft  then  and  there  had,  in  the  presence  and  hearing  of  divers 
other  good  and  worthy  subjects  of  this  realm,  he,  the  said  deft,  further  contriving  and  intend- 
ing, as  aforesaid,  then  and  there,  in  the  presence  and,  hearing  of  the  said  last-mentioned  sab- 
je^  falsely  and  maliciously  spoke  and  published  of  and  concerning  the  said  pit  (and  of  and 
concerning  the  matters  aforesaid,)  these  other  folse,  scandalous,  malicious,  and  defiunatory  wordf 
following,  that  is  to  say,  dee.  {Here  state  the  words,  varying  them  from  first  count;  add  ether 
counts^  varying  the  words  as  the  case  may  require*)  By  means,  fcc.  {Here  state  tke  damages,  as 
mipraJj 

See  other  precedento  of  declarations  for  libel,  that  pit  was  foresworn  on  a  trial,  9  Chit  PL 
G20;  second  count  ib^  625;  for  libel-  being  a  direct  charge  of  perjury,  ib,;  for  libel  imputiog 
hvpocrisy,  t6.,  627 ;  for  libel  on  attorney,  in  conducting  a  commission  of  bankruptcy,  t6.,  629;  fiv 
libel  against  master  by  servant,  in  giving  a  false  character,  ib^  630;  for  libel,  imputing  perjury, 
in  answer  in  Exchequer,  16.,  639 ;  for  verbal  charge  of  perjury,  i6.,  634 ;  for  verbal  charjre  of 
perjiiry,  on  execution  of  an  inquiry,  i6.,  639 ;  for  accusing  governess  of  fi»*nicatioD,  Uk,  640; 
special  damage  of  loss  of  acquaintances,  ib. ;  for  accusing  justice  of  pocketing  fines  o£  persons 
convicted,  ib,,  641 ;  for  slander  in  trade,  t^.,  705 ;  for  slandering  title,  16.,  707,  709. 

Plea  of  general  issue,  ante,  345. 

PLEA,  JUSTJyVINO  OF  WORDS  OF  INSOLVENCY  THAT  FLT.  WAS  INSOLVENT. 

{Actio  non,  as  ante,  IflSj    Because  he  savs  that  the  said  pit,  at  tiie  said  several  times,  wben« 

&>&,  in  the  said oounte  mentioned,  at,  wc,  aforesaid,  was  in  bad  and  indigent  eircomstan- 

eea,  and  incapable  of  payinjP  his  just  debto,  to  wit,  a  certain  just  debt,  amounting  to  a  large  sum 
of  money,  to^it,  the  sum  of  J&— ,  which  he  then  and  there  owed  to  one  £.  F.,  for,  &e.  (here  tieU 
the  subject-matter  of  the  debt  J,  and  a  certain  other  just  debt,  amounting  to  another  large  sun  of 
money,  to  wit,  the  sum  of  £ — ,  which  he,  the  said  pit,  then  and  there  owed  to  one  6.  IL,  for,  &<v 
(enumerating  as  many  debts  as  can  be  proved  to  have  been  long  in  arrear);  and  which  said  seve- 
ral  debts  the  said  pit  was  then  and  there  unable  to  pay.  And  this,  6lc  { Cfonclude  with  a  teri^ 
cation,  as  ante,  T2&J 

.^  *See  other  precedents  of  pleas  of  justification,  that  *plt  was  ruilty  of  theft,  % 

r  *807  J  Chit.  PI  1031 ;  that  pit  was  ratlty  of  penury.  <&.,  1033-7 ;  tiiat  deft  was  merely  a 
repeater  of  the  shmder,  tb.,  1035;  that  deft,  instituted  proceedings  by  way  of  com- 
plaint, ib,;  that  letter  was  sent  to  oomminding  officer,  that  pit  might  be  brought  to  a  court-mar- 
tial, ib*,  1037 ;  for  saying  that  plt*s  horse  was  not  sound,  tftat  it  was  not,  t6^  1040 ;  replieatian 
^iii;»na,t6.,1186. 

REPLICATION  TO  FIJBAS  JOSTIFYINO  WORM,  M  1NJ0RIA. 

And  as  the  said  pleas  of  the  said  deft,  by  him  secondly  and  thirdly  above  pleadecF,  the  said  ph. 
nith  that  he,  by  nimq  of  any  thiqg  by  the  said  deft  in  those  pleas  above  afieged,  ought  not  to 
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be  bured  from  haTinjr  and  maintaining  his  aforesaid  action  a|ra!nst  tlio  said  deil^  In  respect  of 
the  grieTanoes  in  the  introductory  part  of  those  pleas  mentioned.  Because  he  saith  that  the  said 
deft,  at  the  said  time,  when,  &c.,  in  the  said  first  and  second  counts  mentioned,  of  his  own 
wrong,  and  without  the  cause  by  him,  the  said  deli,  in  his  second  and  third  pleas,  or  cither  of 
them,  mentioned,  did  commit  the  said  grievances  in  the  introductory  part  of  those  pleas  men- 
tiooed,  in  manner  and  fiurm  as  the  said  pit  hath  above  thereof  complained  a^nst  him,  the  said 
4eit,  to  wit,  at,  dtc,  afivesaid*  And  this  he,  the  said  plt^  prays  may  be  mquired  of  by  the 
«oiintry«  6lc 


Evidence  for  Plaintiff: 

The  evidence  for  pit.  under  the  general  issue  will  consist  in  proving  all 
the  facts  put  in  issue  by  such  plea,  as  to  which,  see  ante,  801.  In  some 
case^the  libel  or  words  themselves  will  prove  all  that  is  positively  stated 
therein:  11  Price,  235;  past,  812. 

Proqf  qf  Inducement.']  The  inducement  and  other  averments  of  facts, 
which  are  materially  connected  with,  and  constituting,  in  effect,  a  part  of 
the  words  or  libel,  must  be  proved  as  stated.  A  variance  between  the  alle- 
gation and  the  proof  will  not  defeat  a  party,  unless  it  be  in  respect  of  mat- 
ter which,  if  pleaded,  would  be  material;  and  it  is  not  material,  unless  the 
matter,  with  respect  to  which  the  variance  is  alleged  to  exist  with  refer- 
ence to  the  libel  itself,  is  essential  to  support  the  action,  3  B.  fy  C.  122,  4 
D.  fy  B.  670,  and  see,  ante,  794,  796,  800;  as  to  what  a  variance,  and  how 
far  it  is  necessary  to  prove  the  whole  inducement,  as  laid.  It  will  not  be 
allowed  to  the  pit  to  give  general  evidence  of  his  good  character  under  the 
usual  general  inducement  of  good  character,  either  where  the  general  issue 
is  only  pleaded,  or  where  there  are  pleas  of  justification  on  the  record:  S, 
4-  M.  305;  2  Stark.  93;  11  Price,  235;  ante,  794. 

Where  a  libel  has  been  published  concerning  the  pit.  in  a  particular  cha* 
racter,  and  is  only  actionable  as  having  been  published  of  him  in  that  cha- 
racter, such  character  must  be  proved:  as  to  the  degree  of  proof  necessary 
in  the  case  of  physicians,  justices,  &c.,  ante,  357.     In  the  case  of  an  attor- 
ney, an  examined  copy  of  the  roll  of  attorneys,  signed  by  the  pit  himself, 
is  sufficient;  and  the  book  from  the  master's  office,  containing  the  names  of 
all  attorneys,  and  produced  by  the  officer  in  whose  custody  it  is  kept,  is  suf- 
•  ficient  evidence,  in  conjunction  with  proof  that  the  pit  practised  as  an  at- 
torney at  the  time  the  libel  was  puUished:  Bex  v.  Crosshy,  2  Esp.  Bep. 
526',  3B.^C.  138;  4  D.  ^  B.  670;  Jones  v.  Stevens,  11  Price,  251.  In 
an  action  by  an  innkeeper  for  words  spoken  of  him  in  his  trade,  proof  that 
upon  one  occasion  he  sold  spirits  to  be  drank  out  of  his  house,  is  sufficient: 
WTiittingtm  v.  Gladtvin,  2  C.  ^  P.  146. 

But,  where  the  libel  itself  admits  thecharacter  of  the  pit.,  it  is  sufficient- 
ly proved.  Thus,  where  the  deft  having  published  imputations  against 
tjie  pit,  as  envoy  of  the  state  of  Chili,  and  the  pit,  in  a  declara- 
tion *for  libel,  stated,  as  matter  of  inducement,  that  he  was  envoy  f^SOSl 
of  that  state,  it  was  held,  upon  motion  for  a  new  trial,  that  the 
admission  of  these  two  facts  upon  the  face  of  the  alleged  libel  was  sufficient 
proof  of  them  to  enable  the  pit  to  sustain  his  action:  Yrisarri  v.  Clement y 
S  Bing.  432.  Where  the  pit  declares  that  he  had  been  a  woolstapler  at 
Cirencester,  and  was  a  brewer  at  Oxford,  and  that  deft  spoke  of  him  as 
such  trader  in  these  words, — ^Mr.  H.  (the  pit)  and  B.  have  both  been  bank- 
VoL.  n.  43 
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ruptSy  Mr.  H.  at  Cirencester,  and  gave  no  evidence  of  his  having  been  a 
woolstapler,  but  only  that  he  was  a  brewer  at  Oxford,  and  proved  the 
words  spoken  to  have  been  these, — he  was  a  bankrupt  at  Cirencester,  &c. 
it  was  held,  that  this  proof  sustained  the  allegation,  that  the  words  were 
spoken  ofhim  in  his  trade  of  a  brewer,  for  a  trader  at  Oxford  may  be  a  bank- 
rupt at  Cirencester:  Hall  v.  Smith,  I  M.  fy  S.  2S7. 

froof  of  MaliceJ]  Malice  is  the  gist  of  the  action  for  slander:  but  there 
are  two  sorts  of  malice;  malice  in  fact,  and  malice  in  law:  the  former  de- 
noting an  act  done  from  ill-will  towards  an  individual,  the  latter,  a  wrongful 
act  intentionally  done,*  without  just  cause  or  excuse;  and  that,  in  ordinary 
actions  for  slander,  malice  in  law  was  to  be  inferred  from  the  publishing  the 
slanderous  matter,  the  act  itself  being  wrongful  and  intentional,  and  without 
any  just  cause  or  excuse;  but,  in  actions  for  slander,  prima  facte  excusable 
on  account  of  the  cause  of  publishing  the  slanderous  matter,  malice  in  fact 
must  be  proved:  Bromage  v.  Prosser,  A  B.  fy  C.  247;  6  D.  ^  B.  296. 
In  such  cases,  therefore,  it  is  unnecessary  for  the  pit  to  prove  malice;  but, 
in  actions  for  such  slander  as  is  prima  facie  excusable  on  account  of  the 
cause  of  speaking  or  writing  it,  as  in  the  case  of  servants'  characters,  confi- 
dential advic^,  or  communications  to  persons  who  ask  it,  or  have  a  right  to 
expect  it,,  malice  in  fact  must  be  proved  by  the  pit. ;  and,  in  JSdmimsan  v. 
Stevensoriy  B,  K  P.  8,  Ld.  ilfa7^/!e/(/ takes  the  distinction  between  these 
and  ordinary  actions  of  slander.  In  Weatherstont  v.  Hawkins^  1  7.  B. 
110,  where  a  master,  who  had  given  a  servant  a  character,  which  {Nreveated 
him  from  being  hired,  gave  his  brotber-in-law,  who  applied  to  him  upon  the 
subject,  a  detail  by  letter  of  certain  instances  in  which  the  servant  had  de- 
frauded him,  proojf  of  malice  is  requisite.  And  in  Parly  v.  Freeman,  3 
T.  B.  61,  Buller,  J,,  asiya,  that,  for  words  spoken  confidentialljrxupon  ad- 
vice asked,  no  action  lies,  unless  express  malice  can  be  proved:  see,  also,  3 
Biirr.  2425,  and  4  C  fy  P.  302.  But,  where  malice  is  not  essential,  it 
may  be,  and  usually  is,  given  in  evidence  to  increase  the  damages:  4  j9.  4*  C. 
257;  «Z).^i?.  296. 

Other  libels  than  those  on  which  the  action  is  brought  may  be  read,  to 
show  the  quo  animo  of  the  slanderer;  and,  in  actions  for  words,  pit  has 
been  tllo wed  to  give  evidence  of  words  subsequently  spoken,  for  the  par- 
pose  of  showing  that  the  origi-nal  words  were  spoken  maliciously,  and  to  in- 
jure: per  Sir  J.  Mansfield,  C.  J,,  in^Pinrhertt/  v.  Tipper,  cited  S.  N.  P. 
1042.  And,  in  Bustely.  Macquislor,  1  Camp.  49,  n.  ib,,  the  pit,  hav- 
ing proved  the  words  laid  in  the  declaration,  offered  evidence  of  other  ac- 
tionable words  spoken  by  the  deft  afterwards;  and  it  was  held  by  Ld. 
Ellenb,  that  evidence  might  be  given  of  any  words,  as  well  as  any  ac^  of 
the  deft.,  to  show  quo  animo  he  spoke  the  words  which  were  the  subject 
of  the  action,  though  it  would  be  the  duty  of  the  judge  to  tell  the  jury  that 
they  must  give  damages  for  the  words  only  which  were  the  subject  of  the 
action:  and  the  distinction  laid  down  by  Ld.  Kenyan,  in  Mead  v.  Daur 
bigny,  Pea.  Bep.  125,  that  words  not  actionable  in  themselves  were  only 
admissible,  was  exploded.  Where  other  words  than  those  laid  in  the  de- 
claration are  thus  given  in  evidence,  the  deft,  may  prove  them  to  be  true, 
because  he  had  no  opportunity  of  justifying  them:  fFame  v.  CAadweUf  2 
Stark.  457. 
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Proqfqfthe  Colloquium,  and  thai  the  Slander  was  of  Plain- 
iiffi  *and  the  Matters  alleged.]  This  is  essentially  requisite:  un-  []«8093 
less  the  slander  was  of  the  ph.,  the  action  cannot  be  supported ;  and, 
where  the  slander  itself  does  not  convey  the  intended  meaning,  and  is  con- 
nected with  some  extrinsic  matter  previously  stated,  such  matter  must  be 
proved  accordingly:  as  to  what  is  a  variance,  and  when  matter  stated  is  di- 
visable  in  proof,  see  ante^  796-7.    Where  the  words  are  only  actionable, 
because  they  are  spoken  of  a  tradesman,  &c.,  as  that  he  is  a  cheat,  bankrupt, 
&c.;  and  the  declaration  avers,  as  it  must  do,  that  the  deft  spoke  the  Words 
of  the  pit  in  the  way  of  his  trade,  &c.,  the  pit.  must,  on  the  trial,  prove 
that  the  words  were  spoken  in  relation  to  his  trade,  &c. ;  otherwise  he  will  • 
be  nonsuited:  9ee2Saund.  307,  a.  n.  (1);  and  see  further,  an/e,  795-6. 

Proof  of  Publication  of  written  Slander. "]  The  libel  must  be  produc- 
ed, and  before  it  is  read  it  must  be  proved  that  it  was  published  by  the  deft. 
Proof  that  the  libel  is  written  in  the  handwriting  of  the  deft.  \ii  prima  facie 
evidence  that  he  published  it,  and  wil]  throw  on  him  the  burden  of  rebut- 
ting such  presumption:  Rex  v.  Beese^  1  Ld.  Raym,  417.  And  printing 
a  libel  is  prima  facie  evidence  of  publishing  it:  Baldwin  v.  ElphinstonCj 
2  W.  BL  103S.  And  the  mere  parting  with  a  libel  with  such  an  intent, 
whereby  a  deft,  loses  all  power  of  future  control  over  it,^s  an  uttering, 
without  a  positive  communication  of  the  contents  of  a  paper:  Rex  v.  Bur- 
dettj  ^  B.fyJl,  135.  And  a  written  libel  may  be  published  in  a  letter  to  a 
third  person;  but  the  publication  of  a  libellous  letter  to  the  pit.  himself  will 
not  support  a  civil  action,  though  it  will  an  indictment:  Phillips  v.  Jonsonj 
2  Esp.  Rep.  624.  Where,  however,  the  libel  is  contained  in  a  letter,  sent 
by  the  deft  to  the  pit,  and  it  appears  that  the  deft  knew  that  the  letters 
sent  to  the  pit  were  usually  opened  by  his  clerk,  it  will  amount  to  a  publica- 
tion: Delacroix  v.  TTievenof,  2  Stark.  63.  But,  if  a  man  deliver  a  paper 
out  of  his  study  by  mistake,  it  is  not  a  publication,  though  it  be  a  libel: 
5  Mod.  167.  And  the  reading  a  libel  in  the  presence  of  another  with- 
out knowing  it  to  be  a  libel,  with  or  without  malice,  does  not  amount 
to  a  publication:  4  Bac.  M.  458.  And  having  a  copy  of  a  libel  is 
no  publication:  Vin.  Jib.  12,  224.  And  a  person  haVing  a  copy  of  a 
libellous  caricature,  showing  it  to  another  on  being  reauested  so  to  do, 
is  not  thereby  liabfe  to  an  action  for  maliciously  publishing  it:  Smith 
V.    Wood,  3  Camp.  323. 

The  publication  may  be  directly  proved  by  showing  that  deft.,  with  his 
own  hand,  distributed  copies  of  the  libel,  or  exposed  to  the  public  some  libel-i 
lous  caricature  or  representations  of  the  pit.,  or  that  he  read  or  sang  the  coii« 
tents  of  the  libel  in  the  presence  of  others :  5  Rep.  125  ;  9  ib.  59,  b.  ; 
2  Stark.  Ev.  848. 

When  the  publication  does  not  take  place  in  this  direct  hiethod,  it  must 
be  traced  up  to  the  deft.,  through  the  medium  of  other  persons'  acts.  Thus, 
it  may  be  proved  that  the  libel  was  bought  in  the  shop  of  a  bookseller,  of  a 
person  acting  in  the  shop  as  a  servant  of  the  bookseller,  which  will  he  prima 
facie  evidence  of  a  publication  by  the  bookseller,  inasmuch  as  he  has  the 
profits  of  the  sale,  and  is,  therefore,  liable  for  the  consequences  :  R.  v.  Jll- 
mon,  5  Burr.  2686.  To  prove  a  publication  of  a  libel  in  a  newspaper,  a  re- 
porter to  the  paper  was  called,  who  proved  that  he  had  ^iven  a  written  state- 
ment to  the  editor  of  the  newspaper,  the  contents  of  which  had  been  commu- 
nicated by  the  deft  for  the  purpose  of  such  publication,  and  that  the  newspa- 
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per  pi^dueed  was  exactly  the  aame^  with  the  exception  of  one  or  two  slight 
alterationsi  not  affecting  the  sense ;  it  was  held,  that  what  the  reporter  pub- 
lished might  be  considered  as  published  by  the  deft,  but  that  the  newspaper 
could  noti>e  read  in  evidence,  without  producing  the  written  account  deliy- 
ered  by  the  witness  to  the  editor  :  Jldams  v.  JSTeT/y,  A  fy  M.  157.  A  con- 
.  '  sent  by  the  master  to  the  act  of  the  servant  in  printing  a  libel  i^ 
[*8  lO]  prima  facie  evidence  of  a  *publication  by  the  master  :  &.  v.  Har- 
risy  2  Si.  Tr.  1039.  The  delivering  of  a  newspaper  to  the  ofiScer 
at  the  stamp-office  is  a  sufficient  publication  of  a  libel  in  that  paper,  R.  v. 
Jlmphlitty  4  B.^  C.  35,  6  D.  ^  S.  125,  showing  that  the  deft,  himself  or 
his  servant  delivered  it.  Where  it  appeared  that  the  libel  was  written  in 
the  handwriting  of  the  deft,  's  daughter  (a  minor,)  who  usually  wrote  his  let- 
ters of  business,  but  no  evidence  was  given  of  any  authority  to  write  the  let- 
ter in  question,  or  of  any  recognition  of  the  letter  by  him,  it  was  held  that 
there  was  no  evidence  of  a  publication  by  the  deft. ,  since  this  was  not  an  act 
within  the  scope  of  the  deft.'s  authority  :  B.  v.  Watson,  1  Camp.  215 ;  1 
Moo.  477.  In  an  action  for  publishing  a  libel  against  the  deft,  in  a  newspa- 
per, a  witness  was  called,  who  proved  that  he  had  purchased  one  of  the  pa- 
pers containing  the  libel,  before  the  action  was  brought,  anfd  another  copy 
after,  which  was  objected  to ;  it  was  held  by  Ld.  Elleno.  C,  tTi,  that,  although 
it  was  inadmissible  for  the  purpose  of  aggravating  the  damages,  yet  that  it 
was  evidence  to  show  that  the  paper  was  circulated  deliberately :  Plun- 
kett  V,  Cobbetty  cited  2  S.  N.  P.  1042. 

The  evidence  of  publication  of  libels  contained  in  newspapers  is  greatly 
assisted  by  the  38  Geo,  3,  c'  78.  By  that  act  it  is  enacted,  that  no  person 
shall  print  or  publish  any  newspaper,  until  an  affidavit  (or  affirmation,  in 
case  of  a  Quaker)  shall  have  been  delivered  at  the  stamp-office,  setting  forth 
the  real  and  true  names,  additions,  descriptions,  and  places  of  abode,  of  the 
printet*,  publisher,  and  of  ail  the  proprietors,  if  Uiey  do  not  exceed  two,  ex- 
clusively of  printer  and  publisher;  if  they  do,  then  of  two  of  such  proprietors, 
exclusively  of  printer  and  publisher,  specifying  the  amount  of  shares,  the  true 
description  of  the  building  wherein  such  paper  is  intended  to  be  printed,  and 
the  title  of  such  paper.  If  the  proprietors  exceed  two,  then  two  whose  pro- 
portional shares  in  the  property,  shall  not  be  less  than  the  proportional  share 
of  any  other  proprietor,  exclusively  of  printer  and  puUisher,  shall  be  named 
and  described  in  the  affidavit  or  affirmation.  This  affidavit  or  affirmation 
must  be  renewed  as  often  as  printer,  &c.  shall  change  their  abode,  or  print- 
ing office,  or  as  often  as  commissioners  for  stamp  duties  shall  require.  It 
must  be  signed  by  the  parties  making  it,  and  taken  by  a  commissioner,  or 
person  specially  appointed  by  commissioners.  It  must  be  sworn  by  all  the 
parties,  if  they  do  not  exceed  four ;  if  they  do,  then  by  four,  who  shall  give 
notice  to  the  other  parties  not  swearing,  under  a  penalty  of  £50.  Such  affi- 
davits or  affirmations  shall  be  filed,  and  the  same,  or  certified  copies  thereof, 
shall,  in  all  proceedings,  civil  and  criminal,  touching  any  newspaper  therein 
mentioned,  be  received  as  conclusive  evidence  of  the  truth  of  the  matters 
contained  in  such  affidavit  against  the  persons  swearing,  and  a^nst  propri- 
etors named  but  not  sworn,  unless  such  persons  shall  have  delivered  to  the 
commissioners,  previously  to  the  date  of  the  newspaper  in  question,  an  affida- 
vit or  affirmation  of  their  having  ceased  to  be  printers,  &c.  of  such  paper ; 
and  by  the  11th  section,  it  is  enacted,  that  after  such  affidavit  shall  be  pro- 
duced in  evidence  against  the  person  signing  the  same,  &c.^  and  after  a  news- 
paper shall  be  produced  in  evidence,  intituled  in  the  same  manner  as  the 
'wspaper  mentioned  in  such  affidavit,  and  wherein  the  name  of  the  printer 
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and  pQbliBheri  and  place  of  printing,  shall  be  the  aame,  it  shall  not  be  neces- 
sary for  tiieplti  informant^  or  prosecutor,  or  person  seeking  to  recover  an3r 
of  the  penalties  giren  by  this  act,  to  prove  that  the  newspaper  to  which  such 
trial  relates,  was  purchased  at  any  house,  &c.  belonging  to  or  occupied  by 
the  defis.  or  their  servants,  &c.  or  where  they  usn^ly  carry  on  the  busines» 
of  printini^  or  publishing  such  paper,  or  where  tne  same  is  usually  sold. 

The  affidavit,  together  with  the  production  of  a  newspaper,  correspond- 
ing in  every  respect  with  the  description  of  it  in  the  affidavit,  is  not  (mly 
evidence  of  the  publication  of  such  paper  by  the  parties  named, 
but  Is  also  *evidence  of  its  publication  in  the  county  where  the  f^Sl  ll 
printing  of  it  is  described  to  be.  "^ 

By  the  13th  section,  certified  copies  of  such  affidavits,  &c.  shall  be  deliver- 
ed by  commissioners,  or  proper  officer,  on  payment  of  Is,  A  copy  of  such 
affidavit,  &c.  certified  to  be  a  true  copy,  under  the  hand  of  commissioners, 
or  proper  officer,  shall,  on  the  proof  of  handwriting  .only,  without  proving 
the  person  signing  to  be  a  commissioner  or  officer,  be  proof  of  the  swearing 
or  affirmation,  and  contents,  and  that  it  has  been  sworn  or  affirmed  accord- 
ing to  the  statute.  Every  printer  or  publisher  must,  within  six  days  after 
publication,  deliver  a  copy  of  his  paper,  signed  by  himself  or  his  publisher, 
with  his  name  and  place  of  abode,  to  commissioner  or  other  officer,  and  any 
person  may  apply  for  and  shall  obtain  the  same  at  any  time  within  two  years 
firom  the  day  of  publication  (on  giving  surety  to  return  it,)  for  the  purpose 
of  producing  it  in  evidence  in  any  proceeding,  civil  or  criminal. 

After  proving  the  publication,  the  libel  itself  may  be  read.  As  to  what 
a  variance,  ante,  797-8.  If  the  libel  be  in  a  foreign  language,  it  will  be 
necessary  to  show  that  the  translation  stated  in  the  declaration  is  correct: 
B.  V.  Peltier^  Selw.  N.  P.  1041. 

Proof  of  Publication  of  Verbal  Slander.']  Where  the  action  is  for  oral 
slander,  evidence  of  its  having  been  spoken  in  the  presence  of  a  third  per- 
son is  sufficient :  B.  N.  P.  5.  The  words  charged  in  the  declaration  shall 
be  proved  to  have  been  spoken,  though  greater  latitude  is  allowed  in  this 
respect  than  in  those  of  written  libels ;  and,  provided .  the  sense  be  kept 
entire,  it  seems  that  even  partial  grammatical  variances  in  the  construction 
of  sentences,  will  not  be  material :  see  antfij  798-9,  as  to  what  is  a  variance. 
Where  a  witness,  having  heard  scandalous  words  spoken,  has  committed 
tiiem  immediately  to  writing,  he  may  afterwards  read  the  paper  in  evidence, 
if  he  swear  that  the  words  contained  in  it  are  the  very  words,  per  Holt,  C. 
J.J  Sandwelly.  Sandwell,  Holt,  i?.,  295 ;  and,  if  the  words  have  not  been 
written  immediately,  the  witness  may  refer  to  his  minutes  to  refresh  his 
memory:  2  Stark.  Ev.  846. 

Proof  of  Innuendos.]  Where  the  innuendos  are  essentially  reauisite 
to  convey  the  desired  meaning  of  the  words,  the  same  must  be  established 
as  stated;  and  sometimes,  though  they  be  not  essentially  requisite,  the  same 
must  be  so  established:  see  ante,  799. 

Damages.']  The  measure  of  damages  in  this  action  is  the  extent  of  the 
injury  which  the  person  slandered  may  have  sustained.  Where  special 
damage  is  tiie  gist  of  the  action,  pit.  will  be  nonsuited,  unless  he  prove  an 
injury  therefrom,  B.  N.  P.  6;  but  pit  must,  in  such  case,  confine  himself 
to  the  allegations  in  his  declaration,  as  he  will  not  be  allowed  to  go  into 
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eyidence  of  other  causes  of  special  damage  than  those  alleged,  1  SaundL 
S43,  d.  (n.);  see  ante^  800,  as  to  what  evidence  of  special  damage  is  admis- 
sible when  not  stated  in  the  declaration.  The  persons  particularized  in  the 
declaration  as  having  left  o£f  dealing  with  the  pit  by  reason  of  the  speaking 
of  the  words,  may  be  called  as  witnesses  to  prove  llie  fact:  ^ee  Lib.  Plac 
45,  pL  66;  LiL  Ent.  79, 80;  ib,  61,  62.  In  an  action  for  slanderous  words, 
chargine  a  baker  with  using  adulterated  flour,  if  the  declaration  allege,  as 
special  damage,  that  several  persons,  naming  them,  discontinued  to  take  his 
bread,  the  person  of  whom  Ihey  used  to  buy  it  cannot  be  asked  what  reason 
they  gave  for  ceasing  to  take  it  any  longer;  but  the  persons  themselves  must 
be  called  to  prove  their  motives:  Filk  v.  Parsons^  2  C.  ^  P.  201.  But, 
where  speciu  damage  is  alleged  to  be  the  loss  of  performances  at  a  theatre, 

or  place  of  public  amusement,  a  witness  may  be  examined  gene- 
r*8i2l  i^ly  ^  to  ^h^  diminution  in  the  receipts,  but  he  cannot*  be 

asked  whether  particular  persons  have  not  attended  in  conse- 
quence :  Jtshley  v.  Harrison,  I  Esp,  Rep.  48 ;  and  see  further,  as  to  what 
damage  pit  may  recover,  ante,  801. 

Evidence  for  Dtfendant 

Under  General  Issue.  ]  We  have  already  seen  what  proof  this  plea  will 
put  the  pit  to,  as  also  what  matter  deft  may  prove  under  it,  showing  he 
was  not  guilty  of  malice,  &c.  Deft,  should  be  prepared- to  rebut  the  pit's 
proofs :  as  to  accord  and  satisfaction,  ante,  ;  as  to  what  deft,  may  show 
m  mitigation  of  damages,  see  infra. 

In  an  action  for  a  libel,  the  deft,  has  a  right  to  have  the  whole  of  the 
publication  read  from  which  the  passages  charged  are  extracts :  Cooke  v. 
Hughes,  B.  8r  M.  112. 

Under  Plea  of  Justification,"]  After  the  pit  has  proved  his  case  under 
the  general  issue,  the  deft  must  be  prepared  to  support  his  plea  of  justifica- 
tion. The  evidence  must  necessarily  depend  on  the  facts  stated  in  the 
plea.  A  plea  that  the  words  are  true  in  substance  and  fact,  must  be  strictly 
proved  as  to  all  the  material  parts  of  the  slander:  Snope  v.  Dobbs,  1  Bing. 
203;  Colegrave  v.  Bias  Santos,  2  JB.  ^  C.  78;  4  D.  ^  S.  230,  s.  c. 
Under  a  plea  of  justification,  that  the  deft  was  only  the  repeater  of  the  slan- 
der, and  that  he  named  the  author  at  the  time  of  the  slander,  and  that  he  was 
present  and  heard  the  original  slander  published  by  the  person,  the  deft, 
must  prove  the  slander  actually  published  by  such  third  person,  and  not 
merely  the  substance  of  it:  Maitlandr.  Gouldney,  2  East,  426;  sgq  JUilU 
V.  Spencer,  Holt,  C.  N.  P.  533;  McGregor  v.  Thwaites,  3  B.  ^  C.  24; 
4D.^B.  695*,  Lewisy.  Walter,  4B.SrJi.  605. 

Proof  of,  in  Mitigation  of  Damages.^  It  was  resolved  at  a  meeting 
of  all  the  judges,  by  a  large  majority,  tihat,  on  not  guilty,  the  truth  of  the 
words  shsdl  not  be  allowed  to  be  siven  in  mitigation  of  damages :  Under- 
wood V.  Sparkes,  2  Str.  1200;  Jrillesy  Bep.  20.  But  the  dm.  may  prove 
under  the  general  issue,  in  mitigation  of  damages,  rumours  previously  cur- 
rent, Ld.  Leicester  v.  Walter,  2  Camp.  251, v.  Moor,  1  Jkf. 

fy  S.  284;  but  he  cannot  prove^ac/^  to  negative  the  presumption  of  malice: 
Waithman  v.  Weaver,  \  D.  fy  B.,  N.  P.  C.  10,  pr.  Jlbbott,  C.  J.  So,hd 
may  prove  that  the  substance  of  the  libel  had  been  published  in  a  newspaper. 
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without  producing  the  newspaper:  Wyattv.  Chre^  HoWs  N.  P.  C.  fi99. 
The  reason  is,  that  all  these  matters  show  that  the  pit  had  not^  at  the  tinoe  of 
the  publication  of  the  slander,  a  good  and  unsullied  character  with  respect 
to  the  subject-matter  of  the  slander,  and,  consequently,  that  the  damage  he 
has  sustained  is  proportionably  small,  but  the  truth  of  the  charges  made 
against  the  pit  does  not  show  this;  for  the  charges,  however  true,  might 
have  been  unknown,  and  the  pit's  character  might  have  been  uninjured, 
but  for  the  deft's  publication.  If,  however,  there  be  a  justification  on  the 
record,  as  well  as  the  general  issue,  the  deft,  is  not  at  liberty  to  give  such 
evidence  as  above,  in  mitigation  of  damages:  Snowden  v.  Smithy  I  M.  ^ 
S.  286,  n.,  pr.  Chambrey  J.  Nor  can  ttie  deft,  give  in  evidence,  under 
the  general  issue,  that  the  slander  was  communicated  to  him  by  a  third  per- 
son: Mills  V.  Spencer y  HoWs  N.  P.  <?.  534.  It  was  determined  in  the 
Court  of  Exchequer,  in  a  late  case,  Jones  v.  Stevens,  11  Frice,  235,  that 
evidence  of  the  pit's  general  bad  character  was  not  admissible  in  mitigation 
of  damages  under  the  general  issue:  as  the  deft  is  not  permitted,  on  the  ge- 
neral issue,  to  prove  the  truth  of  the  charge,  so  neither  is  the  pit  at 
liberty  to  give  evidence  of  its  falsehood:  Stuart  v.  Lovell,  *2  r*818l 
Stark.  93.;  see  1  Saund.  244,  notes  by  Patterson  and  Wil- 
liams. The  deft,  cannot  give  in  evidence  that  the  pit.  was  in  the  habit 
of  libelling  deft,  Wakly  v.  Johnson,  JR.  ^M.  482;  nor  other  libels  pub- 
lished of  him  by  pit,  not  distinctly  relating  to  the  same  subject:  May 
▼.  Broum,  3  B.  ^  C.  113;  ^D.fyR.  670,-  2  Camp.  77. 


SOLVIT  AD  BT  POST  DIEM,  see  ante,  712.13.--SON  ASSAULT 
DEMESNE,  ante,  95,  100.— SPECIALTY,  see  "Dee*,"  ^Debt.'' 
—STAKEHOLDER,  a»/e,  673;  posty  "  Vendor  and  Purchaser. 


STAMPS. 


What  Instruments  require  Stamps,  under  first  Schedule  of  Stamp  Jlct^ 

and  the  Exe^nptions,  813  to  822. 
Denomination  ofStampy  822. 
Value  of  Stamp y  ib. 
Several  Stamps,  when  necessary,  823. 
Jllteration  ofStampy  824. 
Where  Stamps  to  beplacedy  826. 
Time  of  Stamping y  ib. 
Consequences  of  Defect,  or  Want  qf  Stamp,  827. 


What  Iksthttmxnts  BxqviRX  Stamp,  and  to  what  Amount,  and 
WHAT  ABJi  sx£MPTioNs.]  We  shsll  arrange  this  head  in  alphabetical 
order. 

Administration,  Letter  of]  Letters  of  administration,  without  a  will 
annexed,  granted  in  England,  require  stamps  of  different  amounts,  vary- 
ing from  109.  to  £t2,5O0f  according  as  the  value  of  the  effects  of  the  de- 
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I 

I  ceased  (exclasiye  of  what  he  ms  pouessed  of  as  a  traatee,^  variea  bom 

1020  to  £lj^OOO|000.  Letters  of  administration  with  a  will  annexed,  re- 
quire the  same  amount  of  duty  as  probate  of  a  will.  Letters  of  admi- 
nistration of  the  effects  of  any  common  seaman,  marine  or  soldier,  who 
shall  be  slain,  or  die  in  the  service  of  his  majesty,  are  exempted  from 

I  duty:  55  G.  3,  c.  184,  seheduk,  part  3. 

Where  it  is  necessary  for  an  administrator  to  prove  his  title  as  such, 
at  the  trial,  and  it  appears  that  he  sues  for  a  greater  value  than  is  covered  by 
their  ad-^alarem  stamp,  Hunt  v.  Stevens^  3  Taunt.  113,  the  letters  of  ad- 
ndinistration  cannot  be  received  in  evidence;  but  where  the  character  of  ad- 
ministrator is  admitted  by  the  plea,  this  would  be  no  objection,  although  the 
letters  of  administration  be  actually  produced:  TTiynne  v.  Protheroe^  2  HL 
^  S.  554.  Where  an  executor  sued  out  a  commission  of  bankruptcy,  but  the 
prbbate  was  insufficiently  stamped,  it  was  held  that  the  subsequent  affixing  a 
proper  stamp  would  support  the  commission:  Sogers  v.  James,  7  Taunt. 
147.     A  probate  stamp  is  prima  facie  evidence  that  the  executor  has  receiv- 

I  ed  assets  to  the  amount  covered  by  the  stamp:  Foster  v.  Blakehck,  5  B, 

^  C.328;.SD.^B.48. 

I 

AoasEMEZfT.]  By  the  55  G.  3,  c.  184,  every  agreement,  or  minute  or 
memorandum  of  an  agreement,  made  in  England  under  hand  only,  or  made 
in  Scotland  without  any  change  of  registration  (not  otherwise  charged  nor 
exempted,)  where  the  matter  thereof  shall  be  of  the  value  of  £20  or  up- 
wards, whether  the  same  shall  be  only  evidence  t)f  a  contract  or 
1^^8143  ^obligation  upon  the  parties,  from  its  being  a  written  instrument, 
together  with  every  schedule,  receipt,  or  other  matter  put  or  in- 
dorsed thereon,  or  annexed  thereto,  where  the  same  shall  not  contain  more 
than  lOSO  words,  requires  a  £1  stamp;  where  more  than  1080  words,  £\. 
15*.;  and  £1  progressive  duty  for  every  entire  quantity  of  1080  words 
above  the  first  1080  words.  But,  where  there  are  divers  letters,  to  prove 
any  agreement  between  the  parties  who  shall  have  written  such  letters,  it 
shall  be  sufficient  if  any  one  of  such  letters  shall  be  stamped  with  a  duty  of 
dSl.  15*.,  though  the  same  shall,  in  the  whole,  contain  twice  the  number  of 
1080  words,  or  upwards. 

^^  Every  Agreement,^^  fyc.'\  Though  in  writing,  if  the  paper  be  not 
signed  by  either  of  the  parties,  it  does  not  amount  to  an  agreement,  nor  con- 
sequently does  it  require  a  stamp,  Hawkins  v.  fFarre,  3  B.  ^  C.  690,  5 
Z>.  ^  R.  512,  Ramsbottom  v.  Tonbridge^  2  M.  fy  S,  434;  but,  if  signed 
by  one  of  the  parties,  or  his  agent,  it  is  such  a  memorandum  of  an  agree- 
ment as  requires  a  stamp,  though,  it  may  not  be  such  a  memorandum  of 
the  contract  as  to  satisfy  the  Statute  of  Frauds,  Ramsbottom  v.  Mortley, 
2  M,  fy  S.  445;  per  Dampievj  J,:  however,  though  a  writing  be  signed 
by  one  party,  if  it  be  only  proposal,  and  is  not  accepted  in  writing  by  the 
other  party,  it  may  be  received  in  evidence  without  a  stamp:  Drant  v. 
Browne,  3  J9.  4*  C  665;  5  D.  fy  R.  582.  So,  an  order  for  goods,  si^ed 
by  the  purchaser,  but  containing  only  a  description  of  the  goods  required, 
is  evidence  without  a  stamp:  Ingram  v.  Lea,  2  Camp,  521.  So,  also, 
an  unsigned  printed  prospectus,  Edgar  v.  Blick,  2  Stark,  464,  or  an  es- 
tinoate  that  was  not  acceded  to  :  Penniford  v.  Hamilton,  2  Stark.  475. 
A  cognovit  does  not  require  an  agreement-stamp,  .dmes  v.  Hill,  2  B-  ^ 
JP.  150;  unless  it  contains  any  matters  of  agreement,  as  to  pay  the  debt  by 
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ipstalmentsy  &Cy  when  it  docs;  Reardon  v.  Swabej/j  4  Easty  188.  A  no- 
tice of  dissolution  of  partnership  does  not  require  a  stamp,  Jenkins  v.  BlU 
zardf  I  Stark,  418;  out  instructions  for  advertising  the  dissolution,  writ- 
ten in  the  form  of  an  agreement,  and  signed  by  the  parties,  require  an 
agreement-stamp :  May  v.  Smith,  1  Esp.  Rep.  283.  An  acknowledg- 
ment in  writing  that  money  is  due  does  not  require  a  stamp,  though  signed, 
Fishery.  Leslie,  1  Esp.  Rep.  426,  where  the  acknowledgment  was,  "I. 
O.  U.  eight  guineas:'*  and  Israel  v.  Israel,  1  Camp.  499,  where  it  was, 
"  I  owe  my  lather  de470."  But  an  acknowledgment  of  the  receipt  of  drafts 
for  payment  of  money,  and  promising  to  repay  the  money,  requires  an 
agreement-stamp,  fVilliamson  v.  Bennett,  2  Camp.  417;  so,  also,  a  writ- 
ing) by  which  a  party  promises  to  pay  a  specified  sum,  and  such  other  sums 
as,  by  reference,  shall  be  fonnd  due,  with  interest.  Smith  v.  Nightingale, 
2  Stark.  375;  and  a  bill  of  exchange  which  expresses  the  terms  of  an  agree- 
ment, has  been  held  inadmissible,  unless  stamped  as  an  agreementj  Nicholas 
V.  Smith,  3  Stark.  128. 

**  Made  in  JSlngland,^^  ^c]  An  agreement  in  writing,  made  and  signed, 
and  purporting  to  be  made  and  signed,  at  sea,  has  been  held  not  to  require 
a  stamp:  Ximenes  v.  Jaques,  1  Esp.  Rep.  311.  A  letter  written  in  Eng- 
land, asreeing  to  accept  a  bill  drawn  in  Jamaica,  requires  a  stamp:  Crutch- 
ley  V.  Manny  6  Taunt.  529. 

"  Under  Hand  only.^^']  Where,  by  an  instrument  in  writing  (not  under 
seal,)  A.,  in  consideration  of  £7000,  agreed  to  present  to  a  rectory,  on  the 
next  avoidance,  such  person  as  B.  should  nominate,  and  to  furnish  an  ab- 
stracty  and  execute  a  conveyance,  of  the  next  presentation  to  B.,  it  was  held, 
that  the  agreement  did  not  require  an  ad-valorem  stamp,  but  the  common 
twenty-shilling  agreement-stamp  was  sufficient:  Wilmot  v.  fVilliamson, 
6  B.  <f^  C.  506.  And,  if  an  instrument  is  made  under  seal,  but, 
in  fact,  merely  is  an  agreement,  an  agreement  stamp  is  not  *suf-  £^8151 
ficient,  but  a  deed  stamp  is  requisite:  Clayton  v.  Burtenshaw, 
5  B.  ^  C.  41;  7  J).  ^  R.  800.  And  where  an  agreement  (though  under 
hand  only)  operated  as  a  surrender  of  a  sum,  it  was  held,  that  an  agreement 
stamp  was  not  sufficient :  Williams  v.  Sawyer,  3  B.  ^  B.  70.  Where 
an  instrument,  which  in  terms  purported  to  be  a  conveyance  of  land,  but 
which,  not  being  by  deed,  could  not  operate  as  such,  contained  a  stipula- 
tion not  to  disturb  the  party  intending  to  take  the  premises  in  the  enjoy- 
ment of  them,  it  was  held  to  operate  as  agreement,  and  to  re<^uire  a  stamp 
appropriate  to  such  instrument:  Rex  v.  Inhabitants  qf  Ridgwell,  6  B.  ^ 

"  Where  the  Matter  thereqf  shall  be  of  the  Value  qf  £20.''}  This  is 
not  an  exception,  but  a  substantive  part  of  the  enactment,  which  does  not 
operate  at  all  unless  the  matter  of  the  agreement  is  of  the  value  of  £20  or 
upwards, /ler  Bay  ley,  J.,  Orford  v.  Cole,  2  Stark.  353;  and,  therefore, 
a  written  contract  to  marry  does  not  require  a  stamp:  ib.  On  a  sale  of  se- 
veral lots  of  land,  by  auction,  if  each  lot  be  under  the  value  of  £20,  though 
although  they  exceed  that  value,  a  stamp  is  not  requisite  :  Emmerson  y.  ' 
Heelis,  2  TaurU.  38.  It  has  been  held,  that  a  memorandum  by  a  wbaif- 
ioger  of  the  receipt  of  goods  to  be  shipped  in  a  particular  manner,  m%j 
be  given  in  evidence,  to  show  the  terms  on  which  they  were  receivec^ 
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without  a  stamp,  although  the  value  of  the  ^ods  be  above  £20^  the  wharf- 
asp  being  under  £20 :  Chadwick  v.  Silky  1  /?.  4*  M  15 ;  see  dao  La- 
'  tham  V.  Bully  J  ib,  13,  which  was  the  case  of  a  similar  receipt  given  by 
a  carrier;  and  which  was  decided  by  Mbott,  Ld.  C.  J.  on  the  authority 
'^^^ -Chadwick  V.  Sills,  An  agreement  to  confess  judgment  for  £30,  to 
fle^te  £S  and  costs^  is  not  an  agreement  for  payment  of  £&0j  and  does 
notxeciulre  a  stamp :  Jlmes  v.  nillf  2  B.  ^  P.  150. 

<<  Together  with  every  Schedule  Receipt j  or  other  Matter  put  or  in- 
{lorsed  thereorij  or  annexed  thereto,^']  A  schedule  or  inventory,  annex- 
ed to  a  deed  or  agreement,  must  be  included  in  the  calculation,  as  part  of 
the  instrument,  but,  if  merely  referred  to,  and  not  annexed,  it  is  subject  to 
a  distinct  duty  of  £1.  5s.  and  a  progressive  duty  of  the  like  amount:  Lake 
V.  Jlshwellj  3  Eastj  326.  An  indorsement,  or  an  instrument  containing 
its  date  and  the  names  of  the  parties,  &c.  need  not  be  reckoned  as  a  part  of 
the  deed,  in  calculating  the  number  of  words,  with  a  view  to  the  progres- 
sive duty:  Winder  v.  Fearon,  A  B.  fy  C.  663.  Where  an  agreement  re- 
ferred  to  a  clause  in  a  former  agreement,  and  provided  that  it  should  ex- 
tend to  the  new  agreement,  as  if  it  had  been  repeated  therein,  it  was  held 
that  the  clause  referred  to  was  not  to  be  considered  as  annexed  to  the  new 
agreement,  so  as  to  make  it  contain  above  1080  words,  and  thereby  ren- 
der an  additional  stamp  necessary:  Jlttwood  v.  Smally  7  B.  ^  C. 

Exemptions  as  to  Agreements.]  I.  Every  label,  slip,  or  memorandum, 
containing  the  heads  of  insurances  to  be  made  by  the  corporation  of  die 
Royal  Exchange  Assurance  and  London  Assurance,  or  by  the  corporation 
of  the  Royal  Exchange  Assurance,  of  houses  and  goods  from  fire,  and  Lon- 
don Assurance  of  houses  and  goods  from  fire. 

2.  Memorandum  or  agreement  for  granting  a  lease  or  tack,  at  rack  rent, 
of  any  messuage,  land,  or  tenement,  under  the  yearly  rent  of  £5.  An 
agreement  fot  a  lease  of  premises,  though  under  £5  per  annum,  is  not  with- 
in this  exemption,  if  the  interest  agreed  for  be  a  beneficial  one,  as  a  build- 
ing lease,  and  not  at  rack  rent:  Doe  v.  Boulcot,  2  Esp.  Rep.  595.  And 
see  this  exemption  fully  considered  in  Chit.  Cont.j  5  B.  fy  C.  A\\  6  J?.  ^ 
C.  667;  D.  fy  R,  522;  3  Chit.  Cont.  169. 

3.  Memorandum  or  agreement,  for  the  hire  of  any  labourer,  artificer, 

manufacturer,  or  menial  servant     An  agreement  for  tiie  assign- 
r*8 1 61  iBent  of  an  ^apprentice  from  one  master  to  another  does  not  come 
within  the  words  of  this  exemption:  Rex  v.  Inhabs.  qf  St. 
.  PauPsj  Bedfordy  6  T.  R.  452. 

4.  Memorandum,  letter,  or  agreement,  made  for  or  relating  to  the  sale  of 
any  goods,  wares,  or  merchandize.  The  following  have  been  held  to  be 
withm  this  exemption: — An  agreement  by  a  broker  to  indemnify  his  prin- 
cipal on  the  resale  of  goods  purchased  by  him:  Curry  v.  Edensor,  3  7! 
R.  524.     An  undertaking  to  guarantee  the  payment  of  goods  to  be  for- 

.  nished  to  a  third  persoa:  Warrington  v.  FurboTy  8  Easty  242;  Watkins 
V.  VincCy  2  Stark.  368.  An  a^eement  to  sharo  in  goods  purchased  by  the 
^  other  party,  on  their  joint  account:  Venning  v.  Leekie,  13  Easty  7.  An 
agreement  to  sell  a  certain  quantity  of  oil,  though  at  the  time  the  oil  is  not 
made,  hot  tfie  raw  materials  aro  ready:  Wilks  v.  JltkinsoUy  1  Marsh.  419. 
An  agreement  to  rescind  a  former  agreement  for  the  sale  of  |oods:  WhU- 
worth  Y^  Crockety  2  Stark.  431.     A  warranty  of  a  horse:  Skrine  v.  El- 


8TABIF6.  341 

n%ore,  8  Camp.  407.  And  It  has  been  held,  that  an  agreement  for  the  sale 
of  goods  need  not  be  stamped,  though  it  contain  other  stipulations,  pro- 
vided those  stiiNilations  are  concerning  such  goods:  Heron  ▼.  Granger^  5 
E^.  Rep.  269.  The  following  cases  hare  teen  held  to  be  not  within  this 
exemption.  An  agreement  to  take  part  in  an  adventure  on  a  ship  to  b& 
freighted  from  London  to  Newfoundland,  and  from  thence,  with  a  cai^  of 
fish,  to  Leghorn:  Leigh  r.  Banner,  1  Esp.  Rep.  403.  An  agp^ement  ta 
sell  all  the  hops  which  shall  be  grown  on  certain  landr  Waddington  v. 
JBristonf  2B.^P.  452,  An  agreement  for  the  making  of  goods:  Buxton 
V.  BidaUy  3  Ecutj  303;  and  see  Fury  v.  Jervisy  I  Stark.  437,  where  a 
gun,  ordered  to  be  made,  was  to  be  paid  for,  partly  in  money,  and  partly  by 
the  transfer  of  an  old  gun.  A  letter  from  a  principal  to  his  factor,  promis- 
ing to  provide  for  the  payment  of  a  bill  of  exchange  therewith  sent,  if  cer- 
tain goods  should  not  be  sold  by  the  time  the  bill  became  due:  Smith  v. 
Caior,  2B.  fy^.  778.  And,  where  an  agreement  in  writing,  amounting 
to  an  actual  demise,  contained  also  a  stipulation  for  the  purchase  of  fixtures, 
at  a  specific  price,  it  was  held,  in  an  action  for  the  price  of  such  fixtures, 
that  the  agreement  was  not  admissible  in  evidence,  without  a  lease  stamp: 
Carder  v.  Drakeford,  3  Taunt,  382;  and  see  3  Stark.  129. 

5.  Memorandum  or  agreement  made  between  the  master  and  mariners 
of  any  ship  or  vessel,  for  wages  on  any  voyage  coastwise  from  port  to  port 
in  Great  Britain. 

6.  Letters,  containing  any  agreement  (not  before  exempted)  in  respect 
of  any  merchandize,  or  evidence  of  such  an  agreement,  which  shall  pass  by 
the  post,  between  merchants  or  other  persons  carrying  on  trade  or  com- 
merce in  Great  Britain,  and  residing  and  actually  being,  at  the  time  of  send- 
ing such  letters,  at  the  distance  of  50  miles  from  each  other.  A  letter, 
written  by  one  who  manages  another's  trade,  to  a  creditor  who  resides  at 
a  distance  of  50  miles,  binding  himself  to  pay  a  debt  contracted  therein, 
need  not  be  stamped:  Mackenzie  v.  Banks,  7  T,  R.  176. 

Appraisement.]  Appraisements  are  subject  to  an  ad-valorem  duty: 
not  exceeding  ^650,  2s,  6a,;  £100,  5s.;  £200, 10^.;  j6500,  15^.;  exceeding 
£500,  £1.  Appraisements  made  in  pursuance  of  the  order  of  any  court 
of  admiralty,  or  yice-admiralty,  or  of  appeal  therefrom,  and  appraisements 
of  property,  made  for  the  purpose  of  ascertaining  the.  legacy  duty,  are  ex- 
empted by  the  act  Where  nothing  but  the  mere  value  of  goods  is  referred  ^ 
Ip  appraisers,  an  appraisement  stamp  on  the  written  valuatioi^  is  sufficient: ' 
Leeds  y.  Burrows,  12  East,  1.  A  valuation  of  parish  lands  by  two  par 
rishioners,  for  the  purpose  of  making  a  rate,  requires  no  stamp,  Atkinson 
T.  Fell,  5M,  ^  S.  240;  nor  any  appraisements  made  by  a  regular  apprai- 
ser, but  for  the  mere  information  of  the  parties:  ib.  An  appraisement  does 
not  require  an  award  stamp,  although,  in  fact,  it  is  in  the  nature  of  an  award: 
Perkins  y.  Potts,  2  Chit.  Rep.  399. 

*Appbsnticsship.]  An  indenture  of  apprentioaahip,  where  f^SlTj 
no  premium  is  given,  requires  a  stamp  of  £1,  or,  if  it  contain 
above  1080  words,  £1,  15^.:  but,  where  money  or  other  valuable  thing  be 
paid,  transferred,  or  secured,  for  the  bene^t  of  the  master,  an  ad-vak^em 
duty-stamp  is  required:  thus,  if  the  premium  be  under  £30,  £1 ;  under  £50, 
£2;  under  dSlOO,  £3;  under  £200,  £6;  under  £300,  £12;  under  ^400, 
£20;  under  £500,  £25;  under  £0OO,  £30;  under  £800,  £40;  under  £1000, 
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£fiO;  if  £1000^  and  upwards,  £60. .  The  luwignment)  whire  there  Is  no 
additional  premium,  requires  a  £l  stamp;  or,  if  it  contain  above  1080 
words,  £1.  15A;  if  thereoe  an  additional  premium,  it  requires  an  oAvaUh 
rem  duty.     If  there  be  two  parts  of  the  indenture  made,  each  shall  hare  a 
stamp  of  £1.  15^.;  but  if  there  be  an  ad-valorem  duty  on  one  part,  above 
that  amount,  the  other  part  requires  only  £1.  15^.     The  briginal  ta  to  be 
kept  by  the  apprentice,  and  .the  counterpart  by  the  master;  and^  in  the  urn 
of  an  assignment,  the  original  is  to  be  kept  by  the  apprentice,  or  fomier 
master,  and  the  counterpart  by  the  new  master:  see  the  stat  55  O.  t, 
Sched.  ^^Jlppr^ntice.^^    The  stamp-duty  is  to  be  paid  by  the  master,  and 
not  by  the  parent:  Keele  v. ^  T.  1819,  K.  B.,  Manning^s  Di- 
gest f  271.     Since  the  passing  of  the  44  O,  3,  c.  98,  only  one  stafiip  is 
requisite  for  apprentice-deeds,  and  that^  as  we  have  seen,  is  an  ad-wUorem 
duty;  but  indentures  of  apprenticeship,  executed  before  the  lOM  October^ 
1804,  require  two  stamps:  one  made  payable  by  the  general  stamp  acts  on 
the  indenture,  the  other  made  payable  by  8  Jlnnej  c.  9,  in  respect  of  the 
premium,  the  latter  act  requiring  the  sum,  or  value  of  premium,  to  be  in- 
serted in  the  deed,  and  the  deed  to  be  stamped  within  one,  three,  Or  tit 
months  from  the  date,  according  as  the  place  of  execution  is  within  or  un- 
der or  above  fifty  miles'  distance  from  the  limits  of  the  bills  of  OMMlality. 
And  an  indenture  of  apprenticeship,  executed  1790,  stamped  with  the  pro- 
per stamp  on  the  indenture,  and  with  an  ad-valorem  stamp,  according  to 
the  55  O.  3,  which  had  been  put  upon  it  before  the  trial,  was  held  inadmis- 
sible in  evidence:  Sex  v.  Inhabitants  of  Chipping  Norton^  6  B.  tfA. 
412.     If  the  real  sum  agreed  to  be  given  be  inserted  in  the  indentnre^  tn4 
the  stamp  be  according  to  it,  the  indenture  is  receivable  in  evidence,  thoo^ 
in  iact  a  less  sum  was  paid:  Rex  v.  Inhabitants  qf  Kingsham,  5  Bastj 
309.     A  covenant  by  ihe  friends  of  the  apprentice  to  maintain  him  and 
provide  him  clothes  does  not  render  an  ad-valorem  duty  necessary.  Set  ▼. 
Inhabitants  qf  Leighton,  4  7!  S.  732^  Sex  v.  fValton  in  le  Dak^  3  T. 
S,  515;  nor  does  a  covenant  that  the  apprentice  shall  allow  his  master  a 
weekly  sum,  and  have  wages  and  provide  for  himself  during  the  term,  Bex 
T.  Inhabitants  ofBradfordy  I  M.fy  8.  150;  nor  a  covenant  that  the  mas- 
ter shall  have  a  portion  only  of  the  apprentice's  earnings:  Bex  y,  Inhabii^ 
ants  qf  Wantage,  1  East,  601.    Where  an  indenture  of  apiM-entioeship^ 
executed  thirty  yean  before,  was  proved  to  be  lost,  but  the  apprentice  had 
^ierved  his  time  under  it,  and  the  indenture  was  given  up  to  him,  apd  the 
parish  in  which  he  was  settled  under  the  indenture  had  relieved  him  fer 
twelve  years,  the  court  presumed  the  indenture  was  properly  stamped, 
though  the  officer  of  stamps  proved  that  it  did  not  appear  that  any  aueh  in- 
denture had  been  stamped  or  enrolled  during  the  period:  Bex  t.  InhaUU 
ants  o/Buekey,  7  East,  45- 

Exemptions.  ]  As  to  indentures  for  placing  out  poor  children  at  tkA  iole 
charjge  of  the  parish  or  of  any  public  charity,  and  the  assignments  of  such 
indentures^  where  no  new  consideration  shall  be  given,  see  the  8tatnt«i  It 
has  been  decided,  that  no  duty  is  payable  where  the  premium  is  paid  by  a 
puUic  annual  charitable  subscription.  Sex  v.  St.  Matthew,  4  Burn's  /. 
888;  or  out  of  any  charitable  donation-fund  belonging  tp  the  parish,  Bexr* 
Skeffington,  S  B.  fy  Ji.  88C;  or  out  of  money  given  by  will  to  witaot 
-  children  apprentices.  Sex  v.  Clifton-upothBunsmore,  4  mmfs 

L*813j  J,  S89;  and  it  is  not  necessary  that  the  trustees  of  the  ebarttMft* 
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fond  should  exeeate  the  indentare :  Bex  r.  $nkabUant9  of  Quaif&on, 
2M.^S.  238;  3  A  ^  Ji.382. 

AwAtD.]  An  award  requires  a  stamp  of  £1.  I5s.;  and,  though  the  award 
relate  to  several  parties,  one  stamp  is  suflBcient :  Ooodson  y.  ForbeSj^  1 
Marsh.  526.  An  award,  though  under  seal,  is  not  a  deed,  unless  delivered 
as  a  deed;  and,  if  not  so  delivered,  although  under  seal,  a, common  award- 
stamp  is  sufficient:  Brown  v.  Vattaetj  4  ^Sast^  584.  The  appointment  in 
writing  of  an  umpire  by  arbitrators,  in  exercise  of  a  power  given  them  for 
the  purpose,  does  not  require  a  stamp:  Bouiledge  v.  Thomtonj  4  ThunU 
704.  So,  where,  under  an  inclosure  act,  commissioners  awarded  lands  to 
persons  who  had  bought  them  of  the  party  entitled  to  the  allotment,  it  was 
held  that  the  award  did  not  require  an  ad-valorem  stamp:  Doe  dL  LcL  Suf- 
Jield  V.  Preston,  1  B.  fy  C.  393. 

Bills  or  Exchavc^e.]  Every  inland  bill  of  exchange,  draft,  or  order, 
to  die  bearer  or  to  order,  or  delivered  to  the  payee,  or  to  some  I)eraon  on 
his  behalf,  either  on  demand  or  otherwise,  require^  a  particular  stamp,  ac- 
cording to  the  sum  for  which  it  is  drawn,  and  time  it  has  to  runi  see  the  act 
as  to  the  amount 

There  is  a  penalty  of  d650  for  making,  accepting,  or  paying  a  bill  of  ex- 
change not  duly  stamped,  s,  1 1,  and  of  iSlOO  for  postdating  a  bill  of  ex- 
change, payable  after  sight  or  order,  so  as  to  make  it  not  payable  within 
two  months  after  date,  or  sixty  days  after  sight,  unless  stamped  as  a  bill 
payable  above  two  months  after  date,  or  sixty  days  after  sight,  s.  12  ;  and 
the  amount  of  the  stamp  is  to  be  calculated  according  to  the  date  on  the  face 
of  the  bill :  Peacock  v.  Murrell^  2  Stark.  558  ;  Upstone  v.  Marchant, 
2  B.  Sf  C.  10,  s.  p.;  3  D.  Sr  B.  198.  And,  where  a  bill  was  in  fact  drawn 
in  Ireland,  and  had  an  appropriate  stamp,  but  it  did  not  on  the  face  of  it 
appear  to  be  so  drawn,  a  party  was  held  not  guilty  of  negligence  in  acting 
as  if  it  bad  been  drawn  in  England,  and  in  considering  it  a  void  bill,  as  a 
higher  stamp  would  in  such  6a^  be  necessary:  Milnes  v.  Duncan,  6  B.  ^ 
C.  671.  But  a  bill  drawn  in  England  requires  an  English  stamp,  though 
it  be  dated  abroad,  Jordaine  v.  Lashbrooke,  1  T.  B.  601 ;  but  not  so  a 
bill  really  drawn  abroad;  Crutchlev  v.  Mann,  1  Marsh.  29;  and  see  Po/- 
terson  v.  Bocher,  6  Moo.  319.  Where  a  bill  is  drawn  p^able  with  inte- 
rest from  the  date,  the  sum  secured  is  not  considered  as  thereby  increased, 
•o  lis  to  require  a  higher  stamp :  Israel  v.  Benjamin,  3  Camp.  40,  con«* 
finned  by  Pmessing  v.  Ing,  ^  B.  fy  A.  204.  And  an  order  for  the  pay- 
ment of  any  sum  weekly,  or  at  any  other  stated  periods,  if  made  nay  able  to 
bearer  or  erderi  or  delivered  to  the  payee,  or  some  person  on  bis.  behalf, 
where  the  ainount  secured  can  be  ascertained  from  the  bill  itself,  is,  by  the 
act,  madeJiable  to  the  same  duty  as  a  bill  of  exchange;  and,  where  the 
amount  is  indefinite,  the  same  duty  is  required  for  a  bill  of  exchange  on  de- 
mand for  the  sum  herein  expressed.  A  letter  ordering  monqy  to  be  piid  - 
out  of  funds  to  arise  from  the  sale  of  goods  .requires  stamps  as  a  bill  erf*  ex- 
change, and  an  agreementrStamp^  we  have  seen,  is  pot  tlU^ient  qr  proper, 
see  Firhank  v.  Bell,  and  Butts.Y.  Swan,  cited  ante;  but,  it  no  sum  be 
specified,  or  be  ascertainable  on  the  fa^e  of  it,  as  <<to  pay  the  proceeds  of  a 
eeHBua  cargo,"  it  Heed  not  be  stamped  either  as  a  bill,  draft,*  o^  order,  for 
the  payment  of  money:  Jones'v.  Simpson,  2  B.  fy^C.  318;  SD.^B.  545, 
Bills  of  exchttige  drawn  in,  but  pajHible  out' of  Great  Britain,  singly,  and 
not  in  a  set,  require  the  same  stamp  as  inland  bills. 
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Foreign  billsy  drawn  In  Mts,  require  on  every  bill  of  etch  Ml  a  stamp  to- 
cording  to  a  rate  specified  in  the  Stamp  Act,  fit>m  Is.  6dL  to  15f. 

Exemptions.^  BiMa  of  exchange,  &€.,  issued  by  the  Bank  of  England, 
or  drawn  for  pajrment  of  wages,  &c,  in  army  and  navy^  are  ex- 
r  ^8 1 9 1  empted  *from  duty,  tee  the  act;  also,  drafts  or  orders  for  the  pay- 
ment of  any  sum  of  money  to  Uie  bearer  on  demand,  and  drawn 
on  a  banker,  or  person  acting  W  banker,  residing  or  transacting  busineii 
within  ten  miles  from  the  place  of  drawing,  provided  the  true  day  and  place 
of  drawing  be  specified  in  the  draft,  zai  payment  be  not  directed  to  be 
made  in  buls  or  notes.  In  order  to  be  within  this  exemption,  the  person 
on  whom  the  draft  is  drawn  must  be  bona  fide  a  banker :  Caetleman  v. 
JBay,  2  B.  Sf  P.  383.  And  a  draft  postdated,  though  not  intended  to  be 
used  till  the  day  of  date,  is  not  within  the  exemption,  if  delivered  before 
that  day:  JlUen  v.  Keeoesj  1  East,  435;  and  Whitwdl  v.  Bennett,  SB.Sr 
P.  559.  If  a  draft  on  a  banker  be  postdated,  or  the  place  of  drawing  not 
inserted,  and  it  be  unstamped,  a  penalty  of  £100  is  incurred  on  the  drawer, 
if  he  issue  the  bill,  and  on  the  banker,  if,  knowing  the  fact,  be  pay  it;  and 
.  of'JS20  on  the  person  who,  knowing  the  fact,  receives  it:  s.  13. 

Bill  or  Sals  or  Ship.]  By  6  0. 4,  bills  of  sale,  assignments,  and  mort- 
gages of  ships,  are  exempted  from  stamp  duty. 

Bonds.]  Bonds  given  as  a  security  for  a  definite  sum,  or  for  sums  not  to 
exceed  a  definite,  require  an  cut^alorem  stamp,  according  to  one  rate;  and 
bonds  for  the  payment  of  stated  sums,  at  indefinite  periods,  require  an  ad- 
valorem  duty,  according  to  another  and  different  rate,  with  a  progressive 
duty  of  £1.  5s.  for  every  1080  words  above  the  first  1080.  Bonds  not  spe- 
cially charged,  nor  exempted,  require  a  stamp  of  jgl,  with  a  progressive 
duty  of  1 5s.  A  bond  for  payment  of  rent  for  a  term  requires  an  ad-wdo- 
rem  stamp,  proportioned  to  the  total  sum  to  be  paid :  Mtree  v.  Jlnscomb, 
2  M.  Sf  S.  88.  A  bond  for  securing  the  payment  of  money  advanced,  and 
to  be  advanced,  in  account  current  (though  as  a  penalty)  must  be  stamped 
as  a  bond  for  securing  an  unlimited  sum,  Scott  v.  JIUsopj  2  Price,  20;  but, 
if  a  sum  be  specified  not  as  a  penal^,  only,  an  ad^vdhrem  stamp  is  requi- 
site :  Williams  v.  Bawlinson,  3  Bing.  71.  A  bond  conditioned  not  to 
convert  a  house  to  a  particular  purpose  does  not  require  an  ad^wUorem 
itamp :  Hughes  v.  King,  1  Stark.  119.  A  bond  conditioned  for  the  safe 
custody  and  production  of  a  box,  containing  the  subscriptions  of  a  benefit 
dub,  is  within  the  exemptions  of  33  O.  3,  c.  54,  s.  4 :  Carter  v.  Bond^ 
4  Esp.  Bep.  253.  An  agreement  by  deed  for  the  pajrment  of  a  salary  by 
one  party,  and  not  to  set  up  a  shop  within  a  specified  distance  by  the  othor 
party,  under  the  penalty  of  MOO,  requires  a  35^.  stamp,  whether  regarded 
as  a  bond  or  a  common  deed:  Mounsey  y.  Stevenson^  1  B.  tf  C*  403.  So^ 
a  iiond  to  secure  the  damages  to  be  recovered  on  a  new  trial,  and  the  costs 
•  of  the  action  in  a  certain  event,  was  held  to  be  properly  stamped  with  a 
stamp  of  J81.  1^.:  Lopez  v.  De  Tasttt,  8  Tbtin/.  712. 

ComrETANCEs.]  A  deed,  by  which  A.  covenanted  to  give  up  his  tnde 
to  B.,  and  allow  him  to  carry  it  on  in  his  own  house  for  ten  years,  B.  ply- 
ing £1000  for  fixtores,  and  £1000  per  annum  for  the  ten  years,  does  not 
I9p^piire  an  ad-valorem  stamps  Lybum  v.  Warrington,  1  Stark.  162.  A 
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convejrance  by  a  debtor  to  trustees  of  his  property,  with  a  resulting  trust 
for  the  debtors  (after  payment  of  debts,)  does  not  require  an  ad-vahrem 
stamp,  as  either  on  a  sale  or  mortgage :  Coatts  y.  Perry y  3  B,  ^  B,  48. 
An  instrument,  not  under  seal,  containing  an  a^rrfement  to  convey  for  a 
specified  sum,  does  not  require  an  ad-valorem  stamp^  for  it  was  not  a  coft- 
veyance,  but  merely  gave  the  other  partly  in  equity,  a  right  to  call  for  a 
conveyance:  Wilmot  v.  fVilkinsofh  ^  B.  fy  C.  506.  A  conveyance  by  a 
father  to  his  son,  in  consideration  of  a  bond  given  by  the  latter,  in  aug- 
mentation of  his  sister's  portion,  does  not  require  an  ad-valorem  stamp: 
jDenn  d.  Mansfield  v.  Diamond^  4  B.  ^  C.  243 ;  6  D.  ^  S.  328.  An 
assignment  by  indenture  of  a  judgment-debt  does  not  require  an 
*a^valorem  stamp,  but  must  bear  the  ordinary  deed-stamp :  r^820l 
fFarren  v.  Hawef  2  B.  fy  C.  281.  So,  where  one  of  two  per- 
sons who  had  entered  into  contracts  with  the  Victualling  Office  by  deed^ 
assigned  to  the  other  the  benefit  thereof,  and  all  debts  due  to  the  concern, 
and  the  other  agreed  to  pay  £50,000,  the  -  value  of  his  share,  the  court 
thou^t  an  ad^alorem  not  necessary,  the  subject-matter  not  being  property 
within  the  meaning  of  the  Stamp  Act :  Belcher  v.  Sykes,  6  B.  ^  C.  234. 
The  award  of  commissioners  of  indosure  does  not  require  an  adrvalore^^ 
stamp,  though  they  award  lands  to  one  who  has  purchased  them  of  the  party 
entitled  to  the  allotment:  Doe  d.  Ld.  Suffield  v.  Prestoriy  1  B.fyC.  392. 
A  lease  for  years,  in  consideration  of  a  sum  certain,  and  at  a  pegper-com 
rent,  does  not  require  an  ad-valorem  stamp,  as  a  conveyance:  Boe  d.  Lar^ 
kin  V.  Chexhallf  4M.  fyS.  23.  A  deed  indorsed  on  another,  as  a  further 
security  for  advances  made  and  to  be  made  under  the  first  deed,  does  not 
require  an  ad-valorem  stamp,  if  the  first  deed  were  properly  stamped:  Ro^ 
binson  v.  Macdonnely  5  M.  4*  S.  228.  An  indorsement  on  a  conveyance 
in  trust,  limiting  the  power  of  the  trustee,  need  not  6e  stamped:  Heme  v. 
Haky  3  Esp.  Sep.  237. 

Leases.]  Where  a  premium,  &c. ,  is  paid,  and  the  rent  is  under  £20,  the 
same  adrvalorem  stamp  is  required  for  a  lease  as  for  a  conveyance  on  sale; 
except  lease  for  one,  two,  or  three  lives,  for  or  years  determinable  on  one, 
two,  or  three  lives;  and  except  leases  granted  by  ecclesiastical  corporations 
for  any  term  not  exceeding  twenty-one  years.  Where  no  premium,  &c, 
is  paid,  the  stamp  required  is  according  to  the  amount  of  the  rent :  unHer 
£20  rent,  £1;  under  £100,  £1.  10^.;  under  ^£200,  £2\  under  J&400,  jS3; 
under  dSeOO,  dg4;  under  dSdOO,  JS5;  under  JSIOOO,  £6;  £1000  and  upwards; 
£10.  Where  a  premium,  &c.,  is  paid,  and  the  rent  is  £20  or  upwards,  an 
tid^alorem  duty  on  the  premium,  and  also  on  the  rent  A  lease,  not 
otherwise  charged,  requires  £\.  \5s.  stamp.  The  counterpart  of  a  lease 
requires  the  same  duty  as  the  lease,  provided  it  does  not  exceed  £1;  when 
above  that  sum,  it  requires  £l.  10^.  The  progressive  duty  on  lease  and 
counterpart,  is  £l.  The  consideration  on  which  an  ad-valorem  duty  is 
payable,  is  only  such  as  passes  between  lessor  and  lessee :  Boone  v.  Mitch- 
eUy  \  B.  ^  C.  18.  A  lease  of  lands  at  different  places,  to  commence,  at 
different  periods,  and  at  different  rents,  requires  only  a  lease  stamp  accord- 
ing to  the  aggregate  amount  of  the  rent,  provided  the  whole  be  one  trans- 
action, Botise  V.  Jacksonj  3  B.  if  B.  185;  as  to  agreement  for  leases,  see 
aniCy  815. 

Probate.]  See  ante,  513,  and  ante,  813,  as  to  probate  stamp  proviyig 
assets.  . 
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PsovnuibRY  Notxs.]  Promiflsory  notes,  payable  to  the  bearer  an  ii- 
mandy  for  any  sbm  not  exceeding  £100,  require  an  ad-valorem  duty-atampi 
according  to.^i  epecified  rate;  and,  after  payment,  they  may  be  re-is8ucd« 
Promissory  notes,  payable  in  any  other  manner  than  the  bearer  on  demand, 
but  not  exceeding  two  months  after  date,  or  sixty  days  after  sight,  for  any 
sum  not  exceeding  £100,  require  an  adrvalore$n  stamp,  according  to  a 
diflerent  specified  rate.  Promissory  notes,  either  to  bearer  on  demand,  or 
for  any  time  not  exceeding  two  months  after  date,  or  sixty  days  after  sight, 
for  a  sum  exceeding  £100,  require  an  ad-valorem  stamp,  according  to  a 
specified  rate.  Promissory  notes,  exceeding  two  months  after  date,  or  sixty 
days  after  sight,  require  an  ad-valorem  stamp,  according  to  a  different  rate. 
Notes  promising  payment  to  bearer  or  order,  of  a  sum  under  £20,  out  of  a 
particular  fund,  which  may  or  may  not  be  available,  or  on  a  contingency, 
which  may  or  may  not  happen,  and  bankers'  receipts,  agreeing  that  interest 
shall  be  paid,  are.  to  be  deemed  promissory  notes.  A  promissory  note,  for 
payment  of  i630,  at  three  months  aft^r  date,  with  interest  from  the 

date^  requires  only  a  stamp  applicable  to  a  note  not  exceeding 
r*82l]  *^30:  PruesHng  v.  Ingj  4  JB.  ^  Jl.  204.    A  note  payable  two 

months  after  sight  is  to  be  considered  a  note  payable  more  than 
sixty  days  after  sight,  or  two  months  after  date,  and  requires  a  stamp  ac- 
cordingly :  Sturdy  ▼.  Henderson,  A  B.  8^  Jl.  592.  A  promicsory  note 
drawn  payable  to  bearer  generally,  is  to  be  considered  as  payable  on  de- 
mand: Whitlock  F.  Underwood,  2  B.  ^  C,  157.  An  instrument  in  the 
following  form,  « Received  of  A.  B.  jSIOO,  which  I  promise  to  pay  on 
demand,  with  lawful  interest,'^  is  a  promissory  note,  and  in  favour  of  A 
B.,  Oreen  v.  Davies,  4  B.  ^  C.  235,  6  D.  ^  B.  306;  but,  where  the  in- 
strument was  thus:^<  Borrowed  and  received  of  A.  and  B.'j£20O,  in  three 
drafts,  by  W.  and  W^,  dated  as  under,  payable  to  us,  on  A.  and  B.,  which  , 
we  promise  to  pay  to  the  said  A.  and  B.,  with  interest,''  it  was  held  bjLd, 
Elknborough  to  be  a  special  agreement,  and  not  a  promissory  note :  '^the 
defts.,"  said  the  learned  Judge,  ^<do  not  absolutely  promise  to  pay  £200, 
but  the  £«00  they  were  about  to  borrow :"  Williamson  v.  Mennettj  3 
Camp,  417.  A  note,  promising  to  pay  &^5,  and  such  other  sums  as  by 
reference,  &c.  shall  be  found  due,  with  interest,  cannot  be  considered  as  a 
promissory  note,  even  as  to  the  £65,  but  is  a  special  agreement,  Smith  v. 
JNightingale,  2  Stark.  375  ;  and  a  note,  promising  to  pay  £400,  first  de- 
ducting any  interest  or  money  which  the  payee  might  owe  to  the  maker 
on  any  account,  is  not  a  promissory  note  :  Barlow  v.  Broadhurst,  4  Moo, 
471.  In  one  case  it  was  held,  that  a  note,  for  the  weekly  payment  of  3i. 
€£f.,  under  the  Lords'  Act,  must  be  stamped.  Pitman  v.  Haynes,  7  T.  R. 
530 ;  but  it  has  since  been  determined  otherwise,  both  in  the  King's  Bench, 
Tekel  v.  Carey,  7  T,  B.  670,  and  in  the  Coihmon  Pleas :  Bowring  v. 
Edgar,  I  B.  ^  P.  270. 

RscEiPTs.]  Every  receipt  or  discharge  given  for  or  upon  the  payment 
of  money  requires  a  stamp,  according  to  the  anu)unt  stated  to  be  received : 
a  receipt  in  full  of  all  demands,  and  a  receipt  in  which  the  sum  is  not  speci- 
fied, require  a  10^.  stamp ;  if  payment  be  made  by  bills  or  notes,  the  pay- 
ment is  to  be  considered  as  made  in  money.  Receipts  on  deeds,  duly  stamp- 
ed, &c,  acknowledging  the  consideration-money,  or  principal  or  interest 
thereby  secured,  and  on  bills  and  notes  duly  stamped ;  also  receipts  for 
money  in  the  hands  of  bankers,  to  be  accounted  for  on  demand,  provided 
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k  be  not  expreiped  to  be  received  on  eecount  of  tajr-.G^Iier  than  the  person 
to  whom  the  same  is  to  be  accounted  for,  are  exempted  from  sti^np  duty. 

A  bill  of  parcels,  on  which  was  written,  <<  settled  by  one  bill  af  thfee,  and 
by  another  at  nine  months,''  has  been  held  to  require  it  receipt  stamp:  Smith 
▼•  Kelly ^  4  Esp.  Rep.  249.  A  paper  in  the  handwriting  of  a  party,  ac* 
knowledging  payments,  requires  a  receipt-stamp,  if  each  item  was  written 
at  the  time  the  payment  was  made,  IVright  v.  Shawcrossy  2  B.%iA.  501, 
n.;  or,  if  an  acknowledgment,  &c.,  from  time  to  time  made  in  writing  on 
the  account,  Jacob  v.  Lindsay,  1  Eastj  460;  but  where  it  is  merely  an  ac- 
count current,  and  the  sums  are  not  written  at  the  time  of  the  receipt,  but 
long  after,  it  is  only  an  admission  of  moneys  received  at  antecedent  times, 
and  does  not  require  a  receipt  stamp:  fVright  v.  Shatocross,  supra.  A  mere 
acknowledgment  of  a  debt  does  not  require  a  stamp,  Israel  v.  Israel^  and 
other  cases,  supra,  fFillardv.  Moss,  1  Bing.  134;  and  a  memorandum, 
thus,  <<Mr.  T.  has  left  in  my  hands  JS200,"  is  admissible  in  evidence,  with* 
but  a  stamp:  TomkinsY.^shby,  6  B.  8f  C.  541.  So,  iteeems  that  a  bailiff's 
indorsement  on  a  warrant  upon  zji.fa.,  acknowledging  the  receipt  of  the 
levy-money,  does  not  require  a  stamp:  Porchardv.  Tindall,  1  Esp.  Rep, 
394,  Where  a  bond  is  so  written  upon,  that  there  is  no  room  for  receipts 
of  interest  becoming  due  on  the  bond,  they  may  be  written  on  a  separate 
paper,  and  annexed  to  the  bond,  and  no  receipt  stamp  will  be  requisite: 
Ortne  v.  Toung,  4  Camp.  336.  A  receipt  for  a  promissory  note,  express- 
ing a  prospective  and  executory  consideration,  on  which  the  mo- 
ney  thereby  secured  is  to  be  paid  may  be  *given  in  evidence  on  a  r^822l 
receipt-stamp,  and  does  not  require  an  agreement-stamp,*  as  evi- 
dence of  a  contract:  Watkins  v.  Howlett,  \B&,  B.  I.  A  stamped  receipt 
for  the  price  of  a  horse,  warranted  sound,  is  evidence  of  the  warranty,  with* 
out  an  agreement-stamp:  Skrine  v.  Elmore,  2  Camp.  407. 

FoKXiov  iNSTEUMxirrs.]  An  instrument  made  in  a  foreign  country  must 
be  stamped  according  to  the  law  of  that  country,  Mves  v.  Hodgson,  7  7! 
H.  241;  l>Ht  until  the  law  of  that  country  be  proved,  it  .will  be  presumed 
that  no  stamp  is  requisite,  Cleggw.  Levy,  3  Camp.  166;  and,  in  a  late  case 
where  assumpsit  was  brought  for  money  lent  in  France,  and  unstamped  re- 
ceipts were  produced  in  proof  of  the  loan,  evidence  to  show  that,  by  the 
law  of  France,  such  receipts  required  stamps  to  render  them  valid,  was  re<- 
jected:  James  v.  Caiherwood,  3  D.  ^  R.  190.  An  instrument  made  here, 
for  the  performance  of  acts  abroad,  is  liable  to  the  stamp  laws  of  this  coun- 
try: Stonelakt  v.  Bubb,  5  Burr.  2673.  A  bill  of  exchange,  indorsed  in 
Ireland,  with  blanks  left  for  the  date  and  time  of  payment,  and  name  of  the 
drawee,  and  completed  in  England,  is  to  be  considered,  by  relation,  as  a 
bill  drawn  in  Ireland:  Snaiih  v.  Mingay,  iM.fyS.  87.  The  articles  of  a 
Swedish  ship,  made  in  Sweden,  and  deposited  by  the  captain,  on  his  arrival 
in  England,  with  the  Swedish  consul,  were  held  to  be  admissible  without 
a  stamp,  to  show  the  terms  on  which  a  Swedish  sailor  was  subs^uently 
bired  in  London. 

DxFomKATiOH  or  Stamps.]  Before  the  55  O.  S,  c  184,  the  stamp 
iRFOuId  be  unavailing  if  it  were  not  the  peculiar  stamp  appropriated  to  the 
particular  species  of  instniibent  for  which  it  is  used.  An  agreement  under 
•ea)  requires  a  deed  stamp,  and  an  agreement-stamp,  though  of  equal  value, 
haft  been  held  insufficienC  Robinson  v»  Drybough,  t  T.  B.  317;  «»|  a  n^ 
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ceipt  stamp  on  a  promiMory  notey  though  of  emtal  vaf&,  ^M  unavailab% 
Chamberlain  y.  Porter^  1  N.  JR.  30;  though  Ld.  Keny&n  had,  in  an  ear- 
lier case,  thought  it  sufficient,  when  both  duties  were  the  same  act  of  parlia- 
ment,  Mcheson  v.  Sharlandj  1  Esp.  Rep.  £92.  A  mere  agreement  to  de- 
mise reqiNres  only  an  agreement-stamp.  Tempest  v.  Rowlings  13  Bast, 
18;  if  it  t^e  under  seal,  it  requires  a  deed  stamp,  Clayton  y.  Burtenshaw, 
6  B.  fy  C.  41,  1  D.  fy  R.  800:  if  the  agreement,  whether  under  seal,  or 
only  under  hand,  amount  to  an  actual  demise,  it  requires  a  lease-stamp,  Doe 
d.  fValker  v.  GroveSy  15  East,  244;  and,  if  an  agreement  amount  to  a  sur- 
render it  requires  a  surrender-stamp,  fViUiamsr.  Sawyer,  3  B.  fy  B.  70. 
By  the  55  G.  3,  c.  184,  s.  10,  it  is  provided,  that  all  instruments  on  which 
any  stamp  shall  have  been  used,  of  an  improper  denomination  or  rate  of  du- 
ty, but  of  equal  or  greater  value  in  the  whole  than  the  stamp  which  ought 
regularly  to  have  been  used,  shall  be  deemed  valid  and  effectual  in  law,  ex- 
cept in  cases  where  the  stamp  used  in  such  instruments  shall  have  been 
specifically  appropriated  to  any  other  instrument  by  having  its  name  on 
the  face. 

Value  of  Stamp.]  Before  the  43  G.  3,  it  was  material  to  have  a  stamp, 
not  only  of  the  proper  denomination,  but  of  the  exact  value;  for,  even  if  the 
value  were  too  high,  though  the  denomination  was  proper,  the  stamp  was 
ineffectual,  Farr  v.  Price,  1  East,  55;  in  one  case,  indeed,  where  a  pro- 
missory note  was  written  on  a  stamp  of  higher  value  than  was  required,  the 
court  held  it  available;  but,  they  so  held  it  on  the  particular  ground  that  the 
value  was  composed  of  three  different  sums,  applicable  to  several  funds  to 
which  the  duties  on  promissory  notes  were  carried,  Tayhr  v.  Hague  2 
East,  414;  but  now,  by  stat.  43  G.  3,  c.  127,  s.  6,  if  the  stamp  is  of  pro- 
per denomination,  it  shall  not  be  ineffectual  from  being  of  greater  value  than 
the  stamp  acts  require;  and,  where  a  deed  was  produced,  stamped  with  a 

stamp  required  by  the  stat.  48  Geo.  3,  c.  149,  it  was  held  admis- 
r^828]|  ''ible  in  evidence,  though  it  had  not  affixed  to  it  the  deed  ^stamp 

of  less  value  required  by  the  statutes  in  force  at  the  time  when  suck 
deed  was  executed.  Doe  v.  Wittingham,  4  Taunt.  20. 

Several  Stamps,  when  necessart.]  Where  there  are  several  parties 
to  an  instrument,  which  effects  their  separate  interests,  if  there  is  a  commo- 
nity  of  the  same  subject  matter  by  all  the  parties,  a  single  stamp  is  suffici- 
ent :  1  Phil.  Ev.  490.  A  bond,  entered  into  by  A.  B.,  and  C.  severallyi 
in  one  penalty,  conditioned  for  the  performance  by  each  and  every  of  them 
of  the  same  matters,  was  held  to  require  but  one  stamp,  Bowen  v. 
Ashley,  1  N.  R.  274;  so,  where  a  debtor  compounds  with  his  creditors, 
each  of  whom  signs  and  agrees  to  take  part,  or  postpone  pajrment  of  his 
separate  debt,  one  stamp  is  sufficient  for  such  a  deed:  per  Mansfield,  Ch.  J. 
ib.  278.  An  agreement  relating  to  the  prize  shares  of  different  persons, 
though  several,  as  to  the  share  of  each,  but  payable  in  respect  only  of  one 
entire  fund,  requires  but  one  stamp,  Baker  v.  Jardine,  13  East,  235,  fi.; 
so,  an  agreement  by  several  for  a  subscription  to  one  common  fund,  though 
several,  as  to  each  subscriber,  requires  but  one  stamp,  Dapts  v.  Williams, 
1 3  East,  232 ;  and  one  stamp  is  sufficient,  though  there  are  several  grantors, 
if  there  is  but  one  annuity,  Cook  v.  Jones,  15  Eiist,  237;  and,  when  seve- 
ral underwriters  on  a  policy  enter  into  an  agreement  to  refer  the  cause  to  ar- 
bitration, that  agreement  and  the  award  require  each  but  one  stamp:  Ooul- 
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mny.  fhrbes,  I  JHoff/h  626,  9.  c;  6  Taunt  171.     So,  where  h  leafe  is 
made  of  lands  at  A.,  at  one  rent,  and  of  lands  at  B.,  at  another  rent,  for 
fourteen  years,  to  commence  at  different  periods,  one  ad-valorem  stamp, 
on  the  aggregate  rent,  was  held  sufficient,  the  whole  being  one  transaction, 
Boese  y.  Jackson^  SB.  fy  B.  185;  and,  where  C.  became  guarantee,  by 
indorsement,  on  a  copy  of  A.'s  letter  to  B.,  on  which  copy  B.  had  written 
his  assent  to  A.'s  letter,  and  the  terms  were  referred  to  by  t;he  indorsement, 
it  was  held,  in  an  action  on  the  guaranty,  that  one  stamp  was  sufficient: 
Stead  V.  Liddard,  1  Bing.  196.     But,  where  the  parties  have  separate 
interests  in  several  subject-matters,  there  ou^ht  ,to  be  a  separate  stamp  for 
each,  minst  or  by  whom  the  instrument  is  otkred  in  evidence:  1  PAiL  Ev. 
490.     Where  an  instrument  contained  the  admission  of  five  burgesses,  and 
had  only  one  stamp,  it  was  held  Inadmissible  in  evidence,  Bex  v.  BeekSj  2 
Sir,  716;  and  an  agreement  with  several  tenants,  as  to  the  demise  of  differ* 
ent  estates,  requires  a  stamp  for  each:  per  Ld.  Ellenb,,  Doe  v.  i)£w,  13 
JEasty  246.     So,  also,  do  printed  conditions  of  sale,  signed  by  different 
purchasers  of  different  lots,  Powell  v.  Edmunds,  12  Mast,  6.     A  joint 
affidavit  by  several  persons  requires  but  one  stamp,  but,  if  there  be  two  sepa- 
rate affidavits,  though  on  the  same  paper,  there  must  be  two  stamps,  Jlnon, 
\  Chit*  Bqp*  452;  and  an  affidavit  relating  to  several  indictments  or  causes, 
must  have  as  many  stamps,  Bex  v.  Carlile,  1  Chit.  Bep,  451,  ^non,,  3 
Tlfiunt.  469;  but  one  stamp  on  an  affidavit  has  been  held  sufficient  whereon 
to  ground  four  rules  in  a  guo-warranto  prosecution,  Bex  v.  Muller,  ib,,  n. 
An  affidavit  cannot  be  used  a  second  time,  unless  re-stamped  and  re-sworn, 
Chitty  V.  Bishop,  4  Moo.  413;  but  former  affidavits,  on  an  application, 
which  have  turned  out  to  be  ineffectual,  may  be  again  referred  to,  without 
fresh  stamps :  De  Wolfe  v. ;'    ■  ■ ,  2  Chit.  Bep.  14.     A  postea  cannot  be 
read  in  evidence  in  another  cause,  without  being  stamped:  Bex  v.  Ham- 
fnand  Page,  2  Esp.  Bep.  649,  n.     A  deed,  indorsed  on  a  former  deed,  as 
a  further  security  for  advances  made  and  to  be  m,ade  under  the  first  deed, 
does  not  require  an  ad^alorem  duty,  if  the  first  deed  have  an  ad-valo- 
rem stamp:  Bobinson  y.  Macdonnel,  5  ^M.  fy  S.  22S.   .Where  a  bond  was 
stamped  as  such,  it  was  held  sufficient,  although  in  the  condition  of  it  was 
contained  a  demise  by  way  of  mortgage:  Jones  v.  Sandys,  Barnes,  463. 
If  a  receipt  and  an  agreement  be  written  on  the  same  piece  of  paper,  though 
they  relate  to  the  same  subject-matter,  the  receipt  will  be  evidence,  if  it  has 
a  receipt  stamp  only,  and  not  an  agreement,  Chray  v.  Smith,  1  Camp. 
387;  but,  where  a  lease  contained  a  contract  for  the  purchase  of 
**goods  in  the  house  demised,  and  had  an  agreement-stamp  only,  r^8241 
and  not  a  lease-stamp,  it  was  held  insufficient,  and  inadmissible 
evidence  of  the  contract  for  the  purchase  of  goods,  Corder  v.  Drakeford,  3 
Taunt.    382.    An   agreement  is  not  necessary  to  an  arbitration-bond, 
containing,  besides  the  usual  covenants,  an  agreement  as  to  the  payment  of 
costs,  fFdnsbrough  v.  Dyer,  2  Chit.  Bep.  40;  neither  does  an  appraise- 
ment require  an  award-stamp,  although  in  fact  it  is  in  the  nature  of  an 
award:  Perkins y.  Potts,  2  Chit.  Bep,  399.     A  defeasance  on  a  warrant 
of  attorney  does  not  require  a  separate  stamp  from  that  upon  the  warrant  of 
attorney:  Cawthom  v.  Holben,  1  N.  B.  279.  If  a  paper  be  produced  with 
a  single  stamp,  and  appears  to  have  contained  originally  two  distinct  agree- 
ments, one  of  which  is  erased,  the  stamp  is  prima  facie  sufficient,  and  it 
lies  on  the  opposite  party  to  show  that  both  agreements  were  on  the  paper 
at  the  time  the  stamp  was  affiixed:  fVaddirigton  v.  Francis,  5  Esp.  Bqp. 
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182;  in^  net  per  Ld.  Ettenh.  IS  JBast^  248.  So^  ft  written  wager,  doubled 
by  an  indorsement,  requires  two  atampsy  JRobson  ▼.  Hatl^  Pea*  Pep.  187$ 
but,  if  there  be  one  stamp  only,  the  instrument  is  evidence  of  the  first  wager, 
t6.;  and  where,  on  an  annuity-deed,  an  indorsement  of  a  later  date  was 
made,  stating  that  it  was  agreed  at  the*execution  of  the  deed,  that  the  par* 
ties  should  have  liberty  to  redeem,  &c.,  signed  and  attested,  the  Court  of 
King's  Bench  considered  the  indorsement  a  separate  instrument,  though 
written  on  the  same  parchment,  and  that  it  ought  to  have  been  stamped  ac- 
cordingly: Schumann  v.  fVeatherheady  1  Baity  538. 

Alteration  of  Instritment,  Effect  of.]  If  a  material  alteration  be 
made  in  an  instrument  after  it  is  completed,  a  new  stamp  is  requisite  in  or^ 
der  to  make  it  available:  a  promissory  note  for  value  received,  after  delivery 
to  the  payee,  was  altered,  by  consent  of  parties,  by  adding  the  particulars  of 
the  value  received^^and  a  new  stamp  was  held  requisite:  Knillv.  fFUliamSy 
10  Easty  431.  So,  in  the  case  of  cross-acceptances,  after  mutual  accept- 
ance and  delivery,  the  date  of  a  bill  cannot  be  altered  without  a  new  stamp, 
Car  dwell  y.  Martin^  9  Easty  190;  nor  can  it,  when  the  acceptor  re-de- 
livers the  bill  to  the  drawer,  as  a  security  for  a  debt,  though  the  alteration 
be  made  by  consent,  and  before  the  drawer  indorses  it  over,  he  having  kept 
it  twenty  days  before  making  the  alteration,  Bathe  v.  Tayhry  15  Eoity 
412;  and,  where  a  bill  was  drawn  and  dated  2d  Sept,  at  twen^-one  days' 
date,  and,  by  consent  of  the  acceptor,  was  altered  by  the  drawer  to  fifty- 
one  days,  and  on  the  30th  Sept.  was  re-altered  by  the  like  consent  to  twenty- 
one  days,  and  the  date  altered  from  the  2d  to  the  14th  Sept,  a  new  stamp 
was  held  requisite,  though  the  alterations  were  made  before  the  bill  was  ne- 
gotiated: and  an  indorsee,  who  sued  the  acceptor  on  the  bill,  was  according- 
ly  nonsuited:  Bowman  v.  Nicoly  5  T.  B.  537.  And  it  makes  no  difference 
that  the  indorsee  gave  a  valuable  consideration,  and  was  an  innocent  holder: 
Master  v.  Millery  4  7!  B,  320.     And,  where  a  policy  of  insurance,  ori- 

finally  underwritten  on  ship  andoutfity  was,  after  the  ship  sailed,  declared 
y  consent  of  all  parties  to  be  on  ship  aiidgoodsy  by  a  memorandum  writ- 
ten on  a  blank  space  in  the  body  of  the  policy,  against  which  the  under- 
writers wrote  their  initials,' it  was  held  to  require  a  new  stamp,  Frenth  v. 
Pattony  9  Easty  351;  and  a  new  stamp  was  held  necessary  where  a  policy 
effected  on  a  ship  and  outfit  was  altered  after  the  ship  sailed,  though,  by 
consent,  to  «  ship  and  goods:^*  Hill  v.  Patten^  8  ib.  373.  A  bill  of  ex- 
change, altered  in  the  date  by  the  son  of  the  payee,  at  the  suggestion  of  the 
acceptor,  who  afterwards  accepted  it,  has  been  held  to  require  a  new  stamp: 
Waitati  V.  Hastings^  2  Chit.  Bep.  'l21.  An  affidavit  cannot  be  used  a 
second  time  without  being  re*stamped  and  re-sworn:  Chitty  v.  Bishopy 
4  Moo.  413. 

But,  if  the  alteration  be  in  an  immaterial  part,  or,  being  in  a  material 
part,  if  it  be  made  the  completion  of  the  ihstrument,  or  be  only  in  pursu- 
ance of  the  original  intention  of  the  parties,  a  new  is  not  re- 
[]*825^  quisite.  *Thus,  where  a  policy  of  insurance  was  made  on  a  ship 
at  and  from  London  to  her  port  of  discharge  and  trading  in  At- 
rica,  and  during  her  stay  there,  and  thence  back  to  London,  &c.,  widi 
liberty  to  sail  to,  and  sUy  at  any  porU,  or  to  sell,  barter,  exchange,  tod 
load  and  re-load  soods,  &c.,  and,  after  the  execution  of  the  policy,  tbe 
Words  <<  and  trade'^  were  inserted  after  <<  during  her  stay;''  it  was  beU  sa 
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iramtterial  aheration,  and  the  assured  recovered  on  the  policy;  even  against 
one  of  the  underwriters  who  had  refused  his  assent  to  such  alteration: 
Sanderfon  v.  S^monds^  B.  4*  B.  426.     And  where,  on  a  deed,  dated 
I192y  by  which  the  pits,  agreed  to  transfer  a  sum  of  money  in  tl>«  stocks 
to  deft.,  as  trustee^  a  memoranduih  was  afterguards,  in  1798,  indorsed,  that 
the  deli  should  not  transfer  the  stock  without  giving  notice  to  the  pits.,  a 
new  stamp  was  held  unnecessary:  Heme  v.  Haley  3  Esp.  Sep.  237.     So, 
an  alteration  by  the  acceptor,  by  consent  of  drawer,  before  acceptance,  of 
four  months  instead  of  three,  does  not  render  a  new  stamp  requisite,  Ken^ 
nerfy  v.  A^A,  1  Stark.  452.     An  accommodation-bill  is  not  considered 
as  issued  until  it  is  in  the  hands  of  some  person  who  is  entitled  to  treat  it 
as  an  available  security,  and  an  alteration  in  the  date  before  that  time,  by 
consent  of  the  acceptor,  was  held  not  to  make  a  fresh  stamp  necessarv> 
Donner  v.  Bichardsan,  S  B.  fy  Jl.  674 ;  so,  a  promissory  note  may  be 
altered  into  a  bill  of  exchange,  according  to  previous  agreement,  and  be* 
fore  the  note  is  issued  to  third  persons:  Webber  v.  Ma4moeks^  3  Camp.  1. 
Adding  a  penalty  clause  to  an  agreement  by  conseo^after  execution  by 
deft  and  before  pit  executed,  does  not  avoid  the  asreemeot :  Knight  v. 
Croekfordy  1  Bsp.  Bep.  190.     And  it  has  been  hela,  that  adding  another 
obligor  after  execution  by  one,  and  before  acceptance  by  obligee,  but  with 
the  consent  of  all  parties,  does  not  render  a  fresn  stamp  necessary,  Matsey 
V.  Boothf  6  M.fy  8.  223;  and,  where  partners  in  Ireland  signed  and  in- 
dorsed a  copper-plate  bill  of  exchange,  and  transmitted  it  to  B.  in  England, 
for  his  use,  who  filled  up  the  blanks  which  had  been  left  for  the  date,  sum, 
time,  and  name  of  drawer,  it  was  held  a  bill  of  exchange  by  relation,  from 
the  time  of  signing,  and  an  English  stamp  was  not  necessary,  Snaith  V. 
Minguy^  1  itf.  ^  £  87  ;  and  a  hill  drawn  in  Jamaica,  on  a  stamp  of  that 
island,  does  not  require  an  English  stamp,  though  the  payee's  name  was 
inserted  in  England,  in  a  blank  left  for  the  purpose,  in  the  body  of  the  bill, 
Cruichley  v.  Mantij  5  Taunt.  529;  and  it  does  not  seem  necessary  that 
the  payee  should  send  specific  authority  for  the  purpose:  Crutehky  v.  C/n- 
rance,  St  M.  fy  8.  90.    An  affidavit,  which  is  defective,  for  want  of  a  title, 
may  be  entitled  and  sworn  afresh,  without  a  new  stamp.  Prince  v.  Nichol- 
son^  Manning^ s  Digest ^  366 ;  and,  before  a  writ  is  returnable,  it  may  be' 
altered  as  to  the  return-day,  without  being  re-atamped,  provided  the  last 
appointed  return-day  be  not  beyond  the  time  at  which  the  writ  might  at  first 
have  been  made  returnable,  Burden  v.  Hammond^  \  B.  Sr  C.  \\l\  %  D. 
tf  B.  211.   The  insertion  of  the  words  <<or  order,"  after  a  bill  of  exchange 
is  drawn,  but  by  the  consent  of  parties,  does  not  render  a  new  stamp  neces- 
sary, if  it  is  made  in  furtherance  of  the  original  intent  of  the  parties,  Ker^ 
9h/iU>  V.  CoXy  3  Esp.  Bep.  246  f  and  the  misrecital,  by  mistake,  of  a  cer- 
tificate of  registry  in  the  bill  of  sale  of  a  registered  ship,  may  be  corrected 
by  consent  of  the  parties,  ev^n  after  execution  of,  the  deed,  and  a  new 
stamp  does  not  thereby  become  necessary:  Cole  y..Parkiny  12  Easty  471. 
Aidd  a  mistake  made  by  the  agent  in  declaring  the  interest,  in  the  margin 
of  a  policy,  to  be  on  a  ship  by  a  wrong  name,  may  be  rectified  by  insert- 
ing the  true  name,  without  a  fresh  stamp:  Bobinson  v.  Tbtiroy,  \  M.  fy  S. 
617.    And,  where  a  broker,  instructed  to  effect  a  policy  on  goods,  efiected 
it  on  the  ship,  it  was  held  that  a  memorandum  in  the  margin,  subscribed 
by  the  underwriter,  rectifying  such  mistake,  did  not  make  a  fresh  stamp 
requisite :  Sawtell  v.  Landan,  6  Thunt.  359.     A  policy  of  ifisurance. 
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contaifting  a  warranty  that  tj^e  ahip  ahall  sail  on  or  before  a 
r^826]|   '*given  day^  may  be  altered,  pending  the  risk,  by.  a  memoran- 

dam,  whereby  the  underwriters,  in  consideration  of  a  further 
premium,  agree  to  caneel  the  warranty,  and  to  make  a  return  of  premiom, 
if  the  ship  sail  with  conyoy^^  and  a  new  stamp  was  held  unnecessary:  SitU^ 
dale  y.  Shedderiy  4  Camp-  107.  So,  fdding  in  the  policy  the  two  other 
places,  by  consent  of  the  underwriters,  and  before  the  risk  is  determined, 
Hamstrom  v.  Bell,  5  M.  fy  S.  267,  and  a  memorandum,  signed  by  the 
underwriters,  after  the  vessel  had  sailed,  but  before  the  determination  of 
the  risk,  giving  liberty  to  the  vessel  to  put  into  certain  ports,  fFeir  v. 
JBtbe^deerty  2  A  if- A.  §20,  de  not  mfke  a  freah  stamp  requisite.  And, 
where  a  polio v  was  e£fect«d  at  four  ^ineas  per  cent  on  hemp,  marked  R., 
and  valued  with  certain  returns  of  premium  upon  arrival  at  certain  ports, 
and  warranted  to  sail  before  the  20th  August,  which  was  a  summer  risk 
and  premium.  It  was  held  that  a  memorandum  indorsed,  by  which  the  un- 
derwriters, for  foiu^uineas  additional,  and  the  return  of  5«.  less  per  arrival, 
absolved  the  assurlv  from  the  warranty  of  sailing  before  the  20th  August, 
so  making  it  a  winter  risk,  and  withdrew  the  mark  of  the  hemp,  was  not 
such  an  tuteration  of  the  subject  matter  insured,  and  of  the  terms  of  the 
policy,  but  that  it  might  be  made  by  stat  35  G.  3,  c.  65,  «.  13,  without  any 
new  stamp:  Hubbard  v.  Jackson,  4  Taunt.  169.  And  the  mere  exten- 
sion of  the  time  of  a  ship's  sailing  does  not  render  a  new  stamp  necessary: 
Kennington  v.  Inglis,  8  JSast,  27S. 

Where  Stamp  to. be  placed.]  The  stamp  must  be  on  the  instrument 
itself,  see* i?.  v.  Seeks,  as  reported,  Strange,  716  ;  and,  therefore,  where 
the  agreement  on  which  the  action  was  brought  was  contained  in  a  pros- 
pectus of  terms  delivered  by  the  pit  to  the  deft.,  it  was  held  necessary  to 
get  that  identical  copy  stamped  which  was  delivered ;  and  it  was  not  suffi- 
cient to  have  another  copy  stamped :  WiUiams  v.  Stoughton,  2  Stark.  29t» 

Time  of  Stamping.]  In  general,  it  is  su£Scient  if  the  instrument  be  on 
a  proper  stamp  when  it  is  produced  on  the  trial.  Stark,  Ev.  1378;  but  a 
distinction  on  this  subject  is  to  be  observed,  with  regard  to  the  nature  of 
the  instrument  Some  instruments  are,  by  particular  provision,  required 
to  be  stamped  before  execution,  or  within  a  limited  time  after;  and,  if  not 
so  stamped,  the  adding  a  stamp,  after  the  proper  period  has  elapsed,  will 
not  render  it  available.  Thus,  a  deed  of  apprenticeship  was  held  void, 
because  it  was  not  stamped  within  the  time  limited  by  the  8  Anne,  c.  9, 
for  affixing  the  requisite  stamp,  although  it  was  stamped  before  the  trial,  R. 
V.  Inhabitants  of  Chipping  Norton,  5B.  ^  A412;  and,  if  the  indenture 
be  exempted  from  stamp-duty  on  account  of  the  premium  being  paid  by  a 
public  charity,  such  payment  should  be  properly  proved,  or  the  deed  will 
be  held  void:  S.  v.  Inhabitants  of  Skeffington,  3  S.  ^  4-  382.  So,  a 
policy  of  insurance  is  void,  if  not  stamped  whee  effected,  see  Bapp  v.  AU^ 
nutt,  15  Ectst,  601;  and,  if  at  the  trial  it  be  produced  with  a  stamp,  evi- 
deace  is  admissible  to  show  that  the  stamp  has  been  added  since :  Boderick 
Vi.  Hovil,  3  Camp.  103.  So,  bills  of  exchange,  promissory  notes,  &c., 
cannot  be  stamped  after  they  are  written,  31  (f.  3,  c.  25,  s.  19,  and  see  1 
Phil.  Ev.  505  ;  but  bills  and  notes,  and  oUier  instruments,  stamped  with  an 
impropA*  stamp,  but  of  equal  or  greater  value  than  the  stamp  required,  m»Y 
be  stamped  by  the  commissioners,  on  payment  of  the  penalty  and  the  duty: 
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#7  O.  3,  e*  180.  In  some  cases,  ^e  iftstniipent  Is  not  yold,ihough  there 
be  no  stamp  at  the  time  of  execution ;  but  it  may  afterwards  be  stamped, 
on  payment  of  the  duty  and  penalty ;  and,  in  those  cases,  it  is  su£Eicient  ijf 
there  be  a  stamp  at  the  trial,  S.  v.  Bishop  of  Chester j  Stt.  624 ;  and, 
though  the  instrument  be  once  rej^ted  for  want  of  a  stamp,  it  wiU  still  be 
available  at  the  same  trial,  if  it  can  be  stamped  before  the  trial  is  over,  Bur^ 
ton  V.  Kirklf/f  7  Taunt.  174 ;  or,  if  the  party  be  nonsuited 
*for  want  of  the  stamp,  he  may  obtain  one,  and  brin^  a  fresh  [^8271 
action,  Rogers  v.  James,  7  Taunt.  147;  but,  if  an  admmistrator 
produce  at  the  trial  letters  of  administration,  stamped  with  a  less  stamp  than 
the  very  amount  of  the  prpperty  sued  for  woiltd  require,  he  cannot  recover, 
nor  will  it  suffice  to  sue  out  new  letters  pf  admkiiitratioa  on  a  larger  stamp, 
after  he  has  obtained  judgment:  Hunt  v.  Stevens^  3  Taunt.  113.  Agree- 
ments, where  the  duty  is  20s.y  can  be  stamped  within  twenty-one  days  from 
the  date,  and  seamens'  and  soldiers'  powers,  within  three  months  from  the 
date,  without  any  penalty.  Deeds  may  be  stamped  after  execution  on  pay- 
ment of  a  penalty  of  £5  ;  but,  if  a  deed,  which  ha»  been  stamped  and  exe- 
cuted, be  found  to  require  a  progressive  duty,  it  will  be  stamped  accord- 
ingly, only,  on  payment  of  a  penalty  of  d610.  A  receipt  for  the  penalty  is 
marked  by  the  officer  on  the  margin  of  the  deed,  and  mentions  the  stamps 
which  have  been  affixed  for  such  penalty :  Impey's  Stamp  Act,  207-8. 
Where  the  legislature  only  imposes  a  penalty  for  not  having  the  instrument 
duly  stamped,  the  paper  may  be  given  in  evidence,  though  unstamped,  and 
the  party  is  liable  to  the  penalty ;  Rex  v.  Pearce,  Pea.  Rep.  75.  So,  a 
biU  of  sale  of  a  ship  is  not  void,  though  it  omit  to  set  forth  the  true  consid- 
eration, and  is  not  stamped  with  an  ad-valorem  stamp,  but  tbe  parties 
thereto  are  liable  to  a  penalty :  Robinson  v.  Macdonnel,  5  M.  ^  S.  228, 

The  Consequences  or  Devect  or  Want  or  Stamp,  and  where  an 
xmsTAMPED  Instrttment  IS  ADMISSIBLE.]  In  somc  cases,  the  sufficiency 
of  a  stamp  is  admitted  by  the  pleading  or  act  of  the  party  :  thus,  on  a  plea 
of  non-assumpsit,  in  an  action  at  the  suit  of  an  administrator,  deft,  cannot 
object  that  the  stamp  on  the  letters  of  administration  ia  too  small.  And,  in 
an  action  on  an  agreement,  if  the  issues  to  be  tried  be  collateral  to  the  exis- 
tence of  it,  the  defect  of  stamp  cannot  be  objected,  for  the  agreement  is  ad- 
mitted on  the  record :  per  Ld.  Eldon,  11  Ves.  596 ;  Hien  v.  Mill,  13 
Fies.  114.  And,  to  a  bill  filed  for  a  specific  performance,  if  the  answer  of 
the  deft,  admit  the  letters,  and  insist  only  that  they  do  not  amount  to  an 
agreement,  no  advantage  can  be  taken  of  the  want  of  a  stamp :  Huddleston 
T.  Briscoe,  11  Fies.  583;  Thynne  v.  Protheroe,  2  M.  fy  S.  553.  And 
payment  of  money  into  court  admits  the  bill  of  exchange  on  which  the  action 
IS  brought :  Israel  v.  Benjamin,  3  Camp.  40.  In  some  cases,  the  suffi- 
ciency of  a  stamp  is  presumed ;  as,  where  an  agreement  is  in  possession  of 
a  party  to  the  suit,  who  refoses,  on  notice,  to  produce  it,  the  other  party 
may  give  in  evidence  a  copy  of  the  agreement,  without  proving  that  the 
ori^nal  was  duly  stamped;  Crisp  v.  Anderson,  1  Stark.  35.  And,  where 
an  instrument,  which  ought  to  have  been  stamped,  is  proved  to  be  lost^ 
evidence  of  its  contents  will  be  admitted,  without  proving  that  the  stamp 
was  a  regular  one,  Rex  v.  Sa^t,  Knoyle,  Burr.  s.  c.  151;  and,  after  many 
years,  that  presumption  will  be  very  strong,  even  against  negative  evidence: 
Rex  V.  Long  Buckley,  7  East,  45. 

The  objection  to  the  want  of  a  stamp  must  be  taken  at  tbe  trial,  before 
the  instrument  is  read:  Stark.  Ev.  1377. 
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Where  a  stamp  is  neoessai^  an  mutamped  ioftnimeDt  caotiot  be  read  in 
evidence  for  the  puppoteof  gitiog  it  any  legal  operation :  and  it  makes  no 
difference,  that  the  in8trument;*«ittie  time  it  is  offered  in  evidence,  is^une* 
iu#  OjffMoy  Xex  Y,  iSif.  Paul,  Bedford,  ST.  B.  453,  per  Oroae,  •/,;  and 
not  only  is.the-inaifum^nt  itself  inadmissible,  but  parol  evidence  pf  its  con* 
teirta^  also  iiotdmtssible,  Brewer  y.  Falmstf  3  Esp.  Rep.  Sid;  Ramthot' 
iom  Vn  "Mortltyj  2  M.  ^fy  S,  445  ;  and,  though  the  instrument  ^ould  be 
-destroyed^  pscol  evidence  is  still  inadmissible:^^'  It  is  the  duty  of  the  par- 
^^  to  an  agreement*^'  said  the  court,  in  Rippiner  v.  Wright,  2  B.  ^  Ji, 
479j  ^  to  take  car6  tna^  \vhcm  it  is  e:i:ecutei4  it  is  properly  stamped;  and  it 
is  one  of  the  risks  attendant  on  an  omission  to  do  this,  that,  if  any 
r^d283  t^c<^tdeat  happen  ip  the  |igreement  before  the  stamp  is  affixed, 
*ther6  is  no  remedy  upon  it  whatsoever.''  A  promissory  note 
which'has  not  a  propes  stamp,  is  not  admis$ible  in  evidence,  even  as  an  ae- 

.coupt  ptated.  Green  V.  Dames^  A  B.  if  C.  S35,  6  B.^  R.  306 ;  but,  if  it 
ha^  proper  stamp,  and  be  altered  in  a  material  part,  so  as  to  destroy  it  as 
a  security,  without  a  new  stamps  it  is  still  admissible  in  evidence  to  show 
the  terms  on  which  the  deposit  was  made,  which  formed  the  consideration 
of  the  note,  Sutton  v.  Toomer,  *l  B,  ^  C,  416;  and,  where  the  maker  of 
a  HOte  (which  is  unstamped)  writes  on  the  back  a  memorandum  of  his  hav- 
ing paid^a  sum  for  interest,  it  may  be  read  as  an  admission  that  a  principal 

•  scbn  was  40e,  which  would  yield  as  much  interest:  MarUy  v.  Peei,  5  Esp. 
/tep.^  121m  And  an  unstamped  receipt  for  rent  cannot  be  read  in  evidence^ 
tfaou^  produced  not  for  the  purpose  of  discharging  the  party  from  the  ob* 
Itgaltion  of  payment,  but  merely  to  prove  that  he  held  Ihe  premises  at  the 
rent  therein  specified:  Hawkins  v.  fFarre,  3  B.  fy  C.  690;  5  D.  ^  B.  519. 
And  an  unstamped  agreement  for  lease  will  not  be  received,  even  on  the 
trial  of  a  settlement,  or  for  the  purpose  of  proving  the  value  c^  a  tenement: 
Rex  V.  Inhabitants  of  Castle  Maton,  S  B.  ^  ^.  588.  Where  land  wu 
verbally  let,  on  the  same  terms  as  a  former  tenant's  lease,  it  was  held,  that 
such  lease  must  be  produced,  properly  stamped :  Turfier  v.  Bower,  M.  4r 
M.  N.  P.  C.  131. 

In  some  cases,  the  transaction  is  capable  of  being  proved,  without  resort- 
ing to  the  written  instrument,  or  its  contents;  in  such  cases,  the  party  is  at 
liberty  to  resort  to  that  other  species  of  proof.  Though  an  unstamped  re- 
ceipt is  not  evidence,  yet  the  fact  of  payment  may  be  proved  by  some  one 
who  saw  the  money  paid;  and  even  an  unstamped  receipt  may  be  looked  on 
as  a  memorandum  to  refresh  the  memory  of  the  witness  who  saw  it  given, 
and  saw  the  money  paid:  Rambert  v.  Cohen,  4  Esp.  Rep.  213;  Jacob  y. 
Lindsep,  1  East,  460.  And,  if  a  bill  of  exchange  or  promissory  note  be 
inadmissible  from  defect  in  stamp,  the  pit  may  proceed  to  prove  the  con- 

.  sideration  for  which  it  was  given,  under  such  of  the  common  counts  as  are 
applicable:  Wilson  v.  Kennedy^  1  Esp.  Rq^.  215;  Farr  v.  Price,  1  East, 
5S;  Tyte  v.  Jones,  ib.  n.     And,  where  a  promissory  note  was  to  pay  fifty 

Juineas  to  A.,  three  days  after  the  arrival  of  a  certain  ship,  <<  if  he  does  his 
uty  as  an  able  seaman,"  it  was  held  inadmissible  for  want  of  a  stamp:  the 
]»arty,  having  perform^  his  duty,  was  allowed  to  proceed  on  the  qumium 
meruit  count  for  work  and  labour:  JUves  v.  Hodgson,  7  T.  R.  241.  An 
•unstamped  bill  or  note  does  not  discharge  the  original  debt,  Broiwn  v. 
Watts,  1  Taunt.  353,  although  the  parties  would  have  paid  it,  if  it  had 
been  presented  in  due  time :  Wilson  v.  yjfsar,  4  Taunt.  22S.  And  a 
promissory  note^  given  for  an  apprentiee^fee»  cannot  be  recovered  ooy  if  the 


indenture  were  void  for  want  of  a  stamp :  Jackson  v.  Warwick^  7  T.  R. 
121.  And>  where  an  action  was  brought  for  gooda  provided  for  defendant's 
apprentice,  and  he  was  so  called  in  Oie'  declaration,  the  indenture  being 
void  for  a  want  of  stamp,  the  pit  could  not  recover :  Aldridge  v.  Exoeuy 
3  Esp.  Rep.  188.  Where  a  creditor  agrees  tp'take  part  of  his  debt  in  hand, 
and  a  secui-ity  for  the  remainder  at  a  future  day,  if  the  apcurity  be  void  for  , 
want  of  a  stamp,  he  still  cannot  recover  the  remainder  untilthe  time  givei^ 
be  expired:  Swears  v.  Wellsy  1  Esp.  Rep,  317. 

An  unstamped  instrument  may,  in  certain  cases,  be  ujsed  for  collateral 
purposes,  as  to  show  that  the  written  contract  itself  has  determioed.  Rem  v. 
Pendleton,  15  East,  449,  or  that  it  does  not  apply  to  certain  matter;  in 
question:  iA.  455.  In  an  actix>n  for  money  lent,  where  the  promissory  note 
given  for  the  amount  was  unstamped,  it  may  nevertheless,  be  rightly  in-' 
spected  by  the  jury  as  a  contemporary  writing,  to  prove  or  di8j}rove  the' 
defence,  which  was,  that  deft,  had  been  induced  to  give  the  note  in  a  state 
of  intoxication,  without  any  consideration  passing :  Gregory  v.  Fraser, 
3  Camp.  454.  On  an  indictment  for  forgery,  the  instrument  is  admissible, 
though  unstamped  :  1  Leach,  Cr.  C.  29«,  293,  n.;  2  Leach,  Cr.  C.  811  ;. 
2  East,  P.  C.  955.  And,  in  an  action  for  penalties,  for  nego- 
tiating an  instrument*  without  a  stamp,  it  would  of  course  be  r*8293- 
received  in  evidence :  see  the  judgment  in  Reculisfs  case,  2 
Leach,  Cr.  C.  813.  And  so,  also,  where  the  instrument  is  the  sutject  of 
an  action  of  trover :  Scott  v.  Jones,  4  Taunt.  365.  And,  on  the  trial  of 
an  action  of  debt  for  bribery,  an  unstamped  note,  given  by  a  voter  for  re# 
payment  of  money  received  by  him,  has  been  held  admissible  :  Dover  v*. 
Maester,  5  Esp.  Rep.  92.  In  an  action  to  recover  money  forfeited  by 
illegal  insurance  of  lottery  tickets,  the  policy,  though  unstamped,  is  receiv- 
able in  evidence,  Holland yr.  Duffin,  Pea.  Rep.  57;  and,  on  an  indictment 
for  stealing  a  letter,  an  unstamped  bill  of  exchange,  which  had  been  inclosed 
in  a  letter,  and  was  found  on  the  premises,  was  admitted  in  evidence  at  the 
trial :  Rex  v.  Tooley,  1  East,  P.  C.  Addenda,  17;. but,  in  an  indictment 
for  stealing  a  letter,  containing  a  draft  for  the  payment  of  money,  if  the 
draft  be  such  as  required  a  stamp  to  make  it  available,  but  be  unstamped,  it 
is  not  sufficient:  Rex  v.  Pooky,  SB.  4'  P*  311.  And,  on  an  indictment  for 
conspiring  to  defraud  an  insurance  company,  if  the  policy  be  not  properly 
stamped,  it  is  not  evidence  to  support  the  indictment:  Rex  v.  Gibson^. 
1  Taunt.  25.  An  unstamped  contract,  containing  directions  to  certain  per- 
sons, in  consequence  of  such  contract,  is  receivable  as  evidence  of  the  di- 
rections, but  not  of  the  contract:  fierf^e'*  case,  28  How.  St.  T.  1344.  And 
an  unstamped  part  of  an  agreement  is  admissible  as  secondary  evidence^ 
after  notice  to  produce  the  stamped  part,  in  the  possession  of  the  opposite 
party,  Germons  v.  Swift,  1  Taunt.  507,  Waller  v.  Horsfall,  1  Camp. 
501:  it  will  be  presumed  that  the  stamp  is  a  sufficient  one,  Crisp  v.  Jinder- 
son,  1  Stark.  35  ;  but,  if  it  be  produced,  and  be  improperly  stamped, 
neither  part  of  the  agreement  can  be  received  in  evidence:  I)oe  d.  St.  John 
V.  Hore,  2  Esp.  Rep.  724.  Where  the  pit  had  lost  his  part  of  an  agree- 
ment under  seal,  after  it  had  been  duly  stamped,  and  the  deft.,  on  notice, 
produced  his  part  unstamped,  the  pit  producing  the  draft  of  the  agreement; 
it  was  held  that  the  deltas  unstamped  part  was  admissible  in  evidence  : 
Munn  V.  Godbold,  3  Ring.  292. 

Yoi^  II,  46- 
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.  STATUTES,  Action  oh. 

Form  op  Remedy.  ]  Debt  is  the  most  frequent  remedy  on  statutes,  either 
at  the  suit  of  the  party  grieved  or  of  a  common  informer:  Com.  D,  Action 
on  Statute,  E,\Bac.  Jib.  Debt,  A.  It  is  frequently  given  to  the  party 
grieved,  by  the  express  words  of  the  act,  1  Saund,  34-5,  39,  518, 4  O.  2, 
c.  2Sj  s.  1,  fyCf  1  N,  R.  174;  and,  if  astatute  prohibit  the  doing  an  act,un* 
der  a  penalty  or  forfeiture,  to  be  paid  to  a  party  grieved,  and  do  not  pre- 
scribe any  mode  of  recovery,  it  may  be  recovered  in  this  form  of  action: 
1  RoL  M.  598,  pL  18,  19;  1  Ld.  Raym.  682.  And,  where  an  act  of  par^ 
liament  casts  upon  a  party  an  obligation  to  pav  a  specific  sum  of  money  to 
particular  persons,  such  persons  may  sue  in  debt:  AB.fyC.  962;  1  D.^R. 
409.  Where  a  penal  statute  expressly  gives  the  whole  or  a  part  of  a  pen- 
altv  to  a  common  informer,  and  enables  him  generally  to  sue  for  the  same, 
debt  is  sustainable,  Com.  D.  Action,  Debt,  £..  1,  2;  and  he  need  not  de- 
clare qui  tam,  unless  where  a  penalty  is  given  for  a  contempt,  ib.,  2  Saund. 
374,  n.  1,2;  but,  if  there  be  no  express  provision  enabling  an  informer  to 
sue,  debt  cannot  be  supported  in  his  name  for  the  recovery  of  the  penalty: 
5  East,  5,  313. 

Some  statutes  expressly  give  a  remedy  by  action  on  the  case.  Com.  D. 
Action  upon  Statute,  A.  F.,  and  tit.  Pleader,  2  s.  1-2,  8. 30;  and,  when- 
ever a  statute  prohibits  an  injury  to  an  individual,  or  enacts  that  he  shall  re> 
cover  a  penalty  or  damages  for  such  injury,  though  the  statute  be  silent  as 
,    to  the  form  of  the  remedy,  this  action  may  be  supported:  1  Chit.  PL  10; 
Co.  75,  A.;  2  Inst.  486;  2  /Slalk.  451;  6  Mod.  26;  Doug.  665; 
[*330]  ""13 Ed.  I,  at.  2,c.l, 2; 2 Saund.  374-5; 3 East, 400, 457.  And, if 
a  statute  giver  a  remedy  in  the  affirmative,  without  a  negative  ex- 
pressed or  implied,  for  a  matter  which  was  actionable  by  the  common  law, 
the  party  may  sue  at  common  law,  as  well  as  upon  the  statute:  Com.  B. 
Action  upon  Statute,  C.    It  has  been  held,  that  where  a  navigation  act 
empowered  the  oompany  to  sue  for  dills,  &c.,  by  action  of  (lebt  or  on  the 
case,  an  action  on  the  case  in  tort  might  be  supported,  though  the  deft,  were 
thereby  deprived  of  making  a  set-off:  7  T.  R.  36. 

No  action  can  be  supported  by  a  common  informer,  unless  he  be  express- 
ly authorized  to  sue:  5  East,  313.  Debt  on  a  penal  statute  will  not  lie  a- 
gainst  several  for  what  in  law  is  a  separate  offence  in  each,  as  against  two 
proctors  for  not  obtaining  and  entering  their  certificates,  \  N.R.  245,  2 
East,  574,  or  against  several  for  bribery:  Oriffith  v.  Stratton  and  ors., 
judgment  in  error  in  the  House  of  Lords  from  the  Exchequer  in  Ireland, 
nth  April,  A.  D.  1806: 1  Chit.  PL  74.  An  action  cannot  be  maintained 
against  an  executor  for  a  penalty  forfeited  by  his  testator  under  a  penal  sta- 
tute, C.  D.  B.  15;  sedvide  Sir  T.  R.  57,  7a;  Vin.  Ab.  Executors,  H.  a. 
pi.  21,  27;  1  Chit.  PL  78.  If  the  action  be  against  several,  for  an  offence 
which  may  be  committed  jointly,  the  pit.  will  succeed,  if  he  prove  either  of 
the  defts.  to  be  liable:  Carth.  361 ;  2  East,  569;  1  N.  R.  245. 

Form  op  Pleadings.]  The  venue,  we  have  seen,  is  local,  if  the  action  be 
by  a  common  informer:  though  not  so,  if  by  the  party  aggrieved,  ante,  415; 
and  as  to  how  to  describe  the  venue,  ante,  414.  The  commencement  of  the 
declaration  in  debt  on  a  statute  at  the  suit  of  a  party  ^ieved,  or  by  an  in- 
former, where  the  whole  of  the  penalty  is  given  to  him,  is  the  same  as  in 
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•debt  on  a  couti:act;  but,  where  a  part  of  the  penalty  ia  given  to  th#  informer 
and  the  king,  or  the  poor  of  the  parish,  &c.y  the«conimencemeot  and  other 
parts  of  the  declaration  usually  state  that  the  pit  sues  qui  taniy  &c.^  though 
this  is  not  necessary,  unless  there  has  been  a  contempt  of  the  king: 
Com.  D.  Action  on  Statute^  E.  1;  1  T.  R.  152,1  Chit.  PL  332.  How 
to  describe  a  statute,  see  ante,  33.  The  oflence,  or  act  charged  to  have  been 
committed  or  omitted  by  the  deft.,  must  appear  to  have' been  within  the 
provision  of  the  statute,  and  all  circumstances  necessary  to  support  the  ac- 
tion must  be  allege<L  or  in  effect  appear  on  the  face  of  the  declaration;  and 
the  conclusion,  with  contra  formam  statuti,  will  not  aid  the  omission:  1 . 
Sound.  135,  n.  3;  3  fVils.  318,  f^  W.  Bl.  Rep.  842;  5  East,  244.  It  is 
usual,  tho'  unn^essary,  when  the  particular  statute  limits  the  time  within 
which  the  action  should  be  brought,  to  aver  that  the  offence  was  committed 
within  auch  time:  2  Easty  340, 362. 

With  respect  to  the  statement  of  the  exceptions  in  an  act  of  Parliament, 
or  other  instrument,  the  following  rule  is  laid  down  by  Ld.  Tenterden,  in 
the  caSe  of  Vavasour  v.  Ormondy  6  B.  ^  C.  431: — If  an  act  of  Parlia- 
ment, or  a  private  instrument,  contain  in  it,  first,  a  eeneral  clause,  and  af- 
terwards a  separated  and  distinct  clause,  which  has  the  effect  of  taking  out 
of  the  general  clause  something  which  would  otherwise  be  included  in  it, 
a  party  relying  upon  the  gener^  clause  in  pleading,  may  set  out  that  clause 
only,  without  noticing  the  separate  and  diatinct  clause  which  operates  as.  an 
exception;  but,  if  the  exception  itself  be  incorporated  in  the  general  clause,  • 
then  the  party  relying  on  it  must,  in  pleading,  state  it,  together  with  the 
exception;  and,  if  he  were  to  state  it  as  containing  an  absolute  uncondi- 
tional stipulation,  without  noticing  the  exception,  it  would  be  a  variance. 
In  a  middle  case,  where  the  exception  is  only  referred  to  as  <<  except  as 
hereafter  excepted,''  such  exception  must  be  fully  stated:  ib.;  see  also  1 
Chit.  PI.  206-7;  4  Bing.  183.      - 

The  declaration  should  conclude  against  the  form  of  the  statute  or  sta- 
tutes, when  the  act  or  omission  complained  of  was  offence  created  only  by 
statute,  2  East,  339,  1  Saund.  134,  n.  3,  6  East,  140,  7  ib. 
516;  or  the  'declaration  should  show,  at  least,  that  it  is  only  f^SSll 
founded  on  the  statute:  2  East,  341.  The  introduction  of  the 
usual  words,  "  whereby  and  by  force  of  the  statute,''  will  not  suflSce:  3 
J?.  4-  C.  186;  5  2).  4*  A  13;  sed  vide  9  Pricey  S97^  When  the  action  is 
founded  on  tTA>  statutes,  the  conclusion  should  be  against. the  form  of  the 
statutes:  2  Easty  340;  Lutw.  212;  4  Hawk.  71;  Com.  D.  Action,  Sta- 
tute, H.  A  conclusion  against  the  form  of  the  statute  would  be  improper:  • 
2  East,  340.  Where,  however,  a  statute  refers  to  a  former  act,  and  adopfii 
and  continues  the  provision  of  it,  the  declaration  should  conclude  only 
against  the  form  of  the  statute,  1  Lutw.  212,  1  Saund.  135,  n.  3,  2  ib. 
877,  n.  12,  7  East,  516;  and^  where  the  offence  is  prohibited  by  several 
statutes,  if  only  one  is  the  foundation  of  the  action,  and  the  others  are  ex^ 
planatory  or  restrictive,  a  conclusion  against  the  form  of  the  statute  in  the 
singular  number  would  be.proper:  Ydv.,\l^\2Saund.  311,  n.  12.  The 
omission  of  the  words,  '^a^nsttheform  of  the  statute,"  or  ^^statutes," 
when  prop^  to  be  inserted,  is  bw,  even  after  verdict:  2  East,  333;  WtUes, 
699,  Bee  I  Chit.  PI.  324.»y1nie  nsual  conclusion,  by  means  of  the  pre- 
mises, and  by  force  of  the  statute  in  such  case  made  and  provided,  an  ac- 
tion hath  accrued,  &c.,  appears  unnecessary:  1  Chit.  PL  324.  In  an  action 
by  a  common  infonaer^  as  he  is  not  entitied  to  damages,  no  damages  should 
be  inserted:  4  Burr,  20tl,  2490. 
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mt  debet  is  the  proper  plea  to  an  action  of  debt  on  a  statute,  ftou^,  in* 
deed»  not  guiltjr  will  in  some  cases  suflBce,  1  T.  R.  462;  Com.  D.  JPL  2^ 
J.  11/17.  It  would  suffice  in  an  action  on  the  case,  upon  a  statute.  Under 
the  general  issue,  deflL  may  show  that  he  comes  within  an  exemption  of  the 
act,  <tr  in  another  act:  1  B.  N.  P.  225;  2  Sol.  M.  680;  I  T.  R.  320.  The 
Statute  of  Limitations  need  not,  in  this  actiM,  be  pleaded  specially:  8 
StturuL  636;  2  Ectstj  336.  But  a  former  recovery  by  a  third  person  most: 
1  Str.  701.  In  general,  the  pendency  oi  a  formier  action  must  be  pleaded 
in  abatement,  ante,  17;  but  in  a  penal  action,  at  the^it  of'  a  common  in- 
"- former,  the  priority  of  a  pending  suit  for  the  same  penalty,  in  the  name  of 
*  a  third  person,  may  be  pleaded  in  bar,  because  the  party  who  first  sues  is 
entitled  to  the  penalty:  Say.  Rep.  216.  The  plea,  when  two  suits  were 
commenced  in  the  same  term,  should  show  the  precise  day  or  time  when 
the  prior  suit  was  commenced  :  3  Burr.  1423;  1  Bl.  R.  437.'  To  entitle 
the  deft,  to  a  verdict  under  this  plea,  the  former  suit^  and  declaration  there- 
in, must,  in  effect,  be  the  same  as  to  that  which  the  deft  pleads:  apa  4  i7. 
"  Sr  C.  920;  1  D.Sr  R.  409. 

See  various  forms  of  precedents,  index,  3  Chil.  PL  tit.  Statute.    See  fimn  of  camrmmnmaA 
of  dedAratioo,  qui  tarn,  &.C.,  ante,  408. 

"  EviDE']freE.]  As  to  the  mode  of  proving  the  Statute,  see  ante^  **^ei  of 
Parliament^*  As  to  proving  commeaeement  of  action,  ante,  162;  and 
•the  locality  of  the  offence,  ante,  831.  The  proof  of  the  cause  of  action 
must  be  adduced  fully,  according  to  the  averments  in  the  declaration:  see 
evidence  in  debt  for  not  setting  out  tithes,  post,  "  Tithes;**  for  usury, 
post,  "  Usury.** 

Competeney  of  Witnesses.']  The  pit  in  the  action,  or  informer,  who 
is  entitled  to  any  part  of  the  penalty,  is  an  incompetent  witness,  see  3  Stark. 
Ev.  776';  but  sometimes  informers  are  expressly,  by  statute,  made  wit- 
nesses, and  in  some  other  instances  informers  have  been  held,  to  be  compe- 
tent by  necessary  inference,  from  particular  statues,  on  the  consideration 
that  such  statutes  would  otherwise  be  nugatory:  3  Stark.  Ev.  1180;  4  East, 
182;  Say.  289;  WUles,  42^. 
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As  to  damages  for  not  replacing,  ante,  162.    When  money,  ante.  672. 


STOQK-JOBBING,  DsrsNcs  of. 

Flsabihos  as  to.]  a  defence  under  this  act  may  be  established  under 
the  general  issue,  in  assumpsit  or  debt  on  simple  contract,  but  it  must  be 
pleaaed  specially  in  an  action  founded  on  a  deed:  ante,  407.  The  deft, 
cannot  plead  non-assumpsit  and  the  Stock-jobbing  Act  with  it:  I  B.  ^  P. 
222;  lJlf.tfP.  144. 

Eftbct  07,  &c.]  Stock-jobbing  is  a  tmecies  of  illegality,  introdneed  by 
TO.  if  c.  8,  and  made  perpetual  by  10  O.  2,  c  8;  and  which  has  die  ef- 
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feet  of  avoiding  any  seeority  or  contract  which  is  tho  subject  of  it  Whare 
a  bill  has  been  nyen  for  the  amount  of  stock-jobbing  differences^  it  will  be 
▼oid  in  the  haikls  of  an  indorsee,  with  notice:  Steer  $  v.  iMshly^  6  T:  R. 
61;  1  Esp.  Rep.  166.  Money  borrowed  to  pay  a  stock-jobbiog  transao- 
tion,  though  from  a  partner  in  it,  is  recoverable,  and  not  within  the  statute: 
FaikTiey  v.  ReynonSy  I  ff\  Bl  R.  633. 

Eyn>£NC£  AS  to.]  Time-barg^ns  at  the  Stock-Exchange,  are  wh^ 
neither  buyer  nor  seller  have  any  stock,  but  the  buyer  agrees  nominally 
to  buy  stock  of  the  seller,  at  a  certain  day,  viz.  £1000:  when  that  day  arr 
rives,  if  the  stock  is  at  a  lower  price  than  when  the  bargain  was  made,  the 
buyer  pays  the  seller  as  much  per  cent,  on  the  £1000  as  the  stock  has  fall- 
en; but,  if  the  stock  has  risen,  the  seller  pays  the  buyer  in  a  similar  way: 
1  C,^P.  13.  Jobbing  in  omnium  is  withm  the  7  0. 2,  Brown  v.  Turner^ 
7  7!  R.  630,  2  Esp.  Rep.  631,  1  Stark.  496;  but  dealing  in  Colombian 
bonds  is  not  within  the  statute,  4is  the  words,  ^^  public  or  joint  stock,''  men- 
tioned in  that  statute,  relate  merely  to  stock  of  this  country  and  the  object.; 
of  which  was  merely  to  prevent  jobbing  in  the  British  funds,  Henderson 
T.  Bisey  3  Stark.  153;  nor  is  dealing  in  lottery  produces  within  that  stat- 
ute: 4  Camp.  42.  And,  though  by  the  statute  it  is  requisite  that  persons 
selling  stock  shall*  be  actually  possessed  thereof  at  the  time 'of  the  contract, 
yet  it  is  sufficient  if  a  principal,  selling  stock  through  the  medibm  of  a  hfb- 
ker,  be,  at  the  time  of  the  sale  possessed  thereof,  authough  the  broker  did 
not,  at  the  time  of  the  bargain,  disclose  the  name  of  his  principal:  Saunr 
dersv.  Keniishy8  T.  R.  162. 

In  an  action  on  a  bill  of  exchange,  a  stockbroker  may  refuse  to  give  evi- 
dence that  the  consideration. was. founded  on  a  stock-jobbing  difference  on 
time-bargains  for  stock:  it  seems,  however,  that  he  cannot  refuse  to  pro- 
duce his  book  in  which  he  was  bound  to  enter  all  purchases  and  sales ' 
made  by  him^  in  pursuance  of  the  7  6.  2,  c.  Si  Rawling$  v.  HuUy  1  C. 
fy  P.  11. 


SUBP(ENA. 
See  post f  «WiTirE83.' 


SUGGESTION  OP  BREACHES. 
See  antey  320. 


^SUNDAY.  [*888], 

The  statute  29  C.  2,  c.  7,  s.  1,  enacts,  that  no  tradesman,  artificer,  work- 
man, labourer,  or  other  person  whatsoever,  shall  exercise  any  work  of  their 
ordinary  callings  on  a  Sunday  (works  of  necessity  and  charity  excepted,) 
under  a  penalty  of  £5.  An  action,  therefore,  cannot  be  supported  on  a 
contract  entered  into  by  the  pit  on  a  Sunday  in  the  way  of  his  ordinary 
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caQing,  though  the  contract  be  made  hj  an  agent^  and  although  the  6bligfr> 
tioD  be  taken  by  the  party  at  whose  request  the  contract  was  entered  intO| 
Smith  y.  SparroWf  4  Bing.  84;  thoueh  it  would  seem  that  the  mere  incep- 
tion of  such  a  contract  on  Sunday  would  not  avoid  it^  if  completed  the  next 
day;  yet,  if  the  terms  are  completed  on  that  day,  and  the  mere  signature 
deferred  to  the  next  day,  it  would:  ib.  12  Moo.  267.  It  has  been  held, 
that  the  statute  does  not  apply,  and  the  purchaser  may  avail  himself  of  the 
contract,  if  he  did  not  know  that  the  vendor  was  exercising  his  ordinary 
calling  on  the  Sunday,  by  entering  into  the  contract,  although  the  vendor 
be  on  that  ground  unable  to  sue  thereon,  Bloxsome  v.  Williams,  S  B.fyC, 
'232f5D.fyB.82y  I  Taunt.  135;  though  this  appears  to  have  been  doubted: 
Fennelly.  Bidler,  5  B.  fy  C.  406;  8  I).  fy  B.  204.  It  has  been  held, 
that  a  horse-dealer  cannot  maintain  an  action  upon  a  contract  for  the  sale  and 
warranty  of  a  horse,  made  by  him  on  a  Sunday:  ib.  But  a  sale  on  a  Sun- 
day, which  is  not  made  in  the  exercise  of  the  ordinanr  calling  of  the  vendor, 
or  his  agent,  is  not  void  at  common  law,  but  it  would  seem  to  be  so  by  the 
statute:  ib.  The  parties  named  in  the  act  are  inserted  there  to  show  what 
parties  the  legislature  mea^t,  and  the  words  <<  other  person  whatever," 
must  be  construed  as  ejusdem  generis.  The  stats.  3  C.  i,  c.  1,  and  29  C. 
2f  c.  7,  do  not  make  it  illegal  for  stage-coaches  to  travel  on  Sunday:  Sandi- 
man  v.  Breachy  7  B.'fy  C  97.  And  where,  in  action  by  an  indorsee 
against  an  acceptor  of  a  bill  of  exchange,  it  appears  that  the  bill  was  draton 
on  a  Sunday,  it  was  held,  that  the  bill  was  not  void  under  the  stat  29  Car. 
2,  c.  7;  Begbie  v.  Levi,  I  Crompt.  fy  J$rvis,  180. 


•fillRETY,  see  ante,   «  Cwaron/ec.*'— SURGEON,  ante,  "^potic- 
cayy."— SURPLUSAGE,  ante,  113, 415. 


SURREBUTTER  and  SURREJOINDER. 

A  suRBEBTTTTEB  is  the  pit'.s  auswcr  in  pleading  to  the  deft's  rebutter, 
ante,  <*  Bebutter:'^  a  surrejoinder  is  the  pit's  answer  in  pleading  to  the 
deft.'s  rejoitlder,  ante,  ^^  Befainder."  They  very  seldom  occur  in  prac- 
tice: when  they  do,  they  are  governed  by  the  same  rules  of  pleading  as 
those  applicable  to  replications:  ante,  *^  Beplication.^^ 


SURRENDER,  see  ante,  383.— SURVEYS,  ante,  748,  558 ;  post, 
"  Ti/Ae*."— TENANTS* IN  COMMON,  ante,  456,  462;  ante,  "  Part- 
ner^.>>— TENANT,  ante,  ^^Leas^''  and  post,  "  Use  and  Occupation.'' 
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•TENDER.  [*834] 

Pleadings  as  to,  834. 

PRSCEDXifrs^  835. 

EvuDBNcx,  836. — Effect  ofy  ib. — S^  whom  made^  837. — When  madcj 
ib. — Ta  whom  made^  w. — Haw  made,  838. — Money  must 
be  produced  and  offered^  ib, — The  Tender  must  be  uncondi- 
tional, B39.— The  full  Debt  must  be  offered,  840.— The  of- 
Jer  must  be  in  Money,  ib. — Proqfas  to  prior  or  subsequent 
Demand,  ib. — Proof  {is  to  prior  issuing  of  Writ.  841. 


Pleadings  as  to.]  A  tender  cannot  be  given  in  evidence  under  the 
^neral  issue  in  any  action :  1  Saund.  33,  n.  2.  It  must  be  pleaded  spe- 
cially. It  is  safest  not  to  plead  it,  if  there  be  any  doubt  as  to  the  correct- 
ness of  it;  and,  in  such  case,  it  is  best  simply  to  pay  the  money  into  court  A 
tender  can  be  pleaded  only  to  a  money  demand,  for  which  debt  or  indebita- 
ius  assumpsit  would  lie>  and  wherein  deft  could  pay  money  into  court:  see 
<inte,  680.  Ld.  Holt  is  said  to  have  been  of  opinion,  that  a'  tender  could 
not  be  pleaded  to  a  count  upon  a  quantum  meruit,  (riles  y.  Hartis,  1 
Ld.  Baym.  255 ;  but  the  contrary  has  been  since  settled  on  demurrer ; 
Johnson  y.  Lancaster,  1  Str.  576.  A  tender  may  be  pleaded  in  an  ac- 
tion of  covenant  for  payment  of  rent:  Johnson  y.  Clay,  7  Taunt.  486  f 
I  B.  Moo.  200,  s.  c. 

With  respect  to  the  form  of  Ihe  plea,  it  may  be  entitled  of  the  term 
it  is  pleaded^  though  subsequent  to  the  declaration :  1  Saund.  33,  f^  $, 
A  tender  may  also  be  pleaded  to  the  whole  declaration,  though  the  usual 
practice  was  to  plead  it  to  a  particular  count  only,  if  there  were  more 
than  one  in  the  declaration.    But  the  deft,  will  not  be  permitted  to  plead 
double :  first,  non-assumpsit,  or  non  est  factum,  to  the  whole  declara- 
tion ;  and,  secondly,  a  plea  of  tender  as  to  part :  Dowgall  v.  Bowman, 
3  Wils.  145 ;  Mackllan  y.  Howard,  4  2!  A  194 ;  5  ib.  97 ;  4  Taunt. 
459.    The  plea  should  be  non-assumpsit  to  the  part  not  tendered,  and  as  to 
that  part  a  tender.  The  precise  sum  tendered  riiould  be  stated,  and  the  aver* 
ment  will  be  proved,  though  deft,  tendered  n  larger  sum  than  that  statedi 
3  Stark.  Ev.  1559.     The  precise  day  when  the  tender  was  made  is  im^ 
material    It  is  necessary  to  state,  that  deft,  actually  offered  to  pay  the 
money :  2  Wils.  74;  10  East,  101.     It  is  not  sufficient  to  state  that  the 
deft,  is  and  always  has  been  ready  to  pay ;  it  must  be  averred  that 
deft,  was  Ulways  ready  to  pay;  1  Saund.  33,  n.  2  ;  8  East,  168-9.     If 
the  declaration  and  plea  show  that  the  deft  was  not  always  ready  and 
willing  to  pay,  such  plea  would"  be  bad,  see  Hume  v.  Peplpe,  10  East, 
168;  in  which  case,  it  was  held,  that  the  acceptor  of  a  bill  of  exchange, 
haying  dishonoured  it  when  due,  cannot  plead  a  subsequent  tender  of  Uie 
amount,  charges,  and  interest,  before  action  brought     A  plea  of  tender  is 
applicable  only  to  cases  where  the  party  pleading  it  has  never  been  guilty 
of  any  breach  of  his.  contract:  per  Ld.  jSllenb.  C.  J.,  s.  c.     Such  a  plea 
was,  however,  pleaded  in  Bivers  v.  Oriffiths,  5  B.  fy  ^.  630,  and  no  ob* 
jection  was  made  to  it   But  the  drawer  or  indorser  of  a  bill  of  exchan^ 
may  plead  a  tender,  made  within  a  reasonable  time  after  notice  of  duk 
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honour:  Walker  v.  Barnes^  5  Taunt.  340:  1  Marsh,  se,  s.  e.  Itie 
action  of  assumpsit  being  to  recover  damages  against  the  deft,  for  the 
non-performance  of  his  promise,  a  tender  cannot,  in  this  action,  be  pleaded 
in  the  damages^  for  that  would  be  to  preclude  the  pit  from  recovering  his 
debt^  which  cannot  be,  for  the  debtor  must,  nevertheless,  pay  the  debt 
Therefore,  the*  form  of  the  plea  in  that  case  is  to  confess  the  da- 
'[]*885]  mages*  due,  and  bring  the  money  into  court,  and  pray  judg- 
ment o{  further  damages^  such  as  interest  and  the  costs  of  bring- 
ing the  action;  but,  in  debty  as  the  judgment  is  to  recover  ihe  debt,  and 
damages  are  merely  ancillary,  beine  only  for  the  detention  and  delay  of 
the  debt  the  proper  form  is  to  plead  a  tender  in  bar  of  the  damages;  but 
still  the  tender  is  no  bar  to  the  action  ii^  debt,  any  more  than  in  assumpsit : 
.Giles  V.  Hartisy  «  Salk.  623;  1  Ld.  Raym.  254;  12  Mod.  152-3. 

To  a  plea  of  tender,  the  replication  may  either  deny  the  tender  generally, 
.or  state  that  a  writ  was  previously  issued,  or  a  writ  with  continuances,  1 
.Sound.  33,  n.,  8  T.  R.  629,  5  Taunt.  307,  5  B.  ^  ^.  452 ;  but,  if  the 
'^eor  state  the  tender  was  made  before  the  commencement  of  the  suit,,  in- 
stead of  exhibiting  the  bill,  then  there  appears  no  necessity  to  reply  the 
writ,  and  it  would  be  sufficient  to  produce  it  in  evidence,  S  B  fy  A^  452;  1 
D.  4*  B.  27,  s.  c:  or  the  plaintiff  may  reply  a  prior  or  subsequent  demand 
of  the  precise  sum  tendered,  5  B.  ^  A.  630, 2  Salk.  622  ;  or^  admitting 
the  tender,  may  proceed  to  trial  on  the  plea  of  non-assumpsi^  when  he 
is  prepared  to  prove  thai  more  was  due  than  the  sum  tendei^  :  1  Chit. 
PL  501.  A  replication  that  the  pit  had,  before  tender,  instructed  his  at- 
torney to  sue  out  a  writ,  and  the  attorney  had,  before  tender,  applied  for 
such  a  writ,  which  was  afterwards  sued  out,  is  not  good  :  Briggs  v.  Cd- 
verly,  8  T.  R.  629;  Moffatt  v.  Parsons,  5  Taunt.  307;  1  Marsh,  35, 
S.  c^   . 

To  a  replieation  of  a  writ  issued  before  the  tender,  deft,  may,  in  his  re- 
joinder, deny  the  pit  had  any  cause  of  action  when  he  sued  out  the  writ, 
1  fFib.  141;  or  may  show  the  real  time  of  issuing  out  the  writ,  when  the 
pit  only  states  the  teste:  2  Burr.  950;  3  B.  ^  C.  328;  7  ib.  406;  SD.. 
^  R.  149;  7  ib.  729. 


Precedents.. 

Plea  of  non  assumpBit  and  tender. 

In  the  K.  B.  (C.  P.  or  Ezchq.)  Trinity  l^rm,  9  Geo.  4 

(Term  when  pleaded,) 
C.  D.  i.  Au4  the  said  deft,  hy  E.  F.,  his  attomej,  comes  and  defends  the  wrong  and  injorj, 
ats.  >  when,  ^c,  and  as  to  all  the  said  several  supposed  promises  sad  ondertakinn  in  the 
A.  B.  3  said  declaration  inentioned,  except  as  to  the  sum  of  £ — ^  parcel  of  the  said  leTflnl 
sums  of  money,  in  the  said  declaration  mentioned,  (pr^  if  the  tender  be  to  some  of  the  counUmkf, 
eay^  **  in  the  said  second,  dec.  counts  mentioned"),  says  that  he  did  not  undertaJce  or  promise  in 
maimer  and  form  as  the  said  pit  hath  above  thereof  complained  against  him;  and  of  this  he  puts 
himself  upon  the  country,  dec.  And,  as  to  the  said  sum  of  JS — ,  parcel  of  the  said  sevenl  rams 
of  money  in  th«  said  declaration  (or,  "said  second,  &c.  counts*')  mentioned^  the  said  deft  sajN 
that  the  said  plL  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  to  rcoov«r 
any  more  or  greater  damages  than  the  said  sum  of  £ — ,  parcel,  dec,  in  this  behidf  ;  became 
he  says  that,  after  the  waking  of  the  said  several  promises  and  ondertakings  in  the  said  dechr 
ratioQ  {or^  **aaid  second,  &c.,  counts**)  mentioned,  as  to  the  said  sum  of  £ — ^  parcel,  &e.  ioci 
before  the  exhibiting  of  the  biU  of  the  said  pit  in  this  behalf  (or,  if  in  C.  P.  or  by  wiginal,  "tad 
before  the  commencement  of  this  suit**)  to  wit,  on^  &c.  (day  of  tender,  or  about  tl),  at,  &&,  afon- 
said,  he,  the  said  de|i,  was  r^y  and  willing,  and  then  and  thojte  teader<}d  aod<»fiei«d,  to  pay  to 
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the  ftftid  ph.  the  bM  stim  of  £— ,  parcel,  Sfo^  to  receive  which  of  the  iaid  deft  he,  the  said  pit, 
then  and  there  wholly  refbsed.  And  the  said  deit  in  fact  further  saith,  that  he,  the  said  deft, 
'hath  always,  from  the  time  of  the  making  of  the  said  several  promises  and  undertakings  in  the 
•aid  declaration  (or,  "said  second,  &.c  counts**)  mentioned,  as  to  the  said  sum  of£ — ,  parcel,  &c. 
hitherto,  at,  &c*,  aforesaid,  been  ready  to  pay,  and  still  is  there  ready  to  pay  to  the  said  pit  the 
Bald  sum  of  i^-^,  parcel,  &c.  and  he  now  brings  the  same  herp  into  court,  ready  to  be  paid  to  the 
■aid  pit,  if  he  wiU  accept  the  same,  and  this  he,  the  said  ddt,  is  ready  to  verify;  ■ 
wherefore  *he  prays  judgment  if  the  said  pit  ought  to  have  or  maintain  his  afore*  r<jj^QQl{  1 
Baid  action  against  him,  to  recover  any  more  or  greater  damages  than  the  said  sum  ■-  J 

of  X*^  parcel,  &o^  in  this  behalf i  &e. 

See  other  forms  of  general  issue,  tender,  and  setoff^  3  CkU.  PI.  99S;  plea  of  tender  hi 
debt,  ibk  955;  in  covenant,  generally,  ib^  1021;  tender  of  rent  on  the  land,  i6.,  1016;  plea  in  tres- 
.jpiass  of  tender  of  amends,  by  officer  of  customs,  dec.,  t6. 1063;  the  like  by  a  justice  of  the  peace,  - 
t^.,  1065;  plea  of  Involuntary  trespass,  and  tender  of  amends,  i6^  1066. 

aXPUOATBQll  TO  A  7UEA  OF  aR4)fV: 

(SimUUer  to  ihe  gttkeral  iuue^  as  ante,  778.)  And,  as  to  the  said  plea  of  the  said  deft,  by  him  - 
above  pleaded,  as  to  the  said  sum  of  X — ,  parcel,  &&,  the  said  pit  saith,  that  he,  by  reason  of  any 
thinp^  by  the  said  ]>lt  in  that  plea  above  alleged,  ought  not  to  oe  barred  from  having  and  maiiK 
tabling  his  aforesaid  action  thereof  against  mm,  to  recover  further  damages  than  the  said  sum  of. 
dS^-^  parcel,  &g^  in  this  behalf;  because  he  saith  that  the  said  deft  did  not  tender  or  ofller  to  pay 
to  him,  the  said  pit,  the  said  sum  of  £ — ^  parcel,  &c,  in  manner  and  form  as  the  said  deft  haw 
above  in  his  said  last  mentioned  plea  in  that  behalf  alleged;  and  this  he,  the  said  pit,  prays  may.  ' 
be  inquired  of  the  country,  ^o» 

BXPZJOAtlON  nUT  FLT.  IBflOlD  A  WUT  BEPOEV  tHI  TBNSIIIU 

{Preelndi  woy  a$  afif«,  778.)  Because  he  saith  that,  after  the  making  of  the  said  promises  and ' 
trndertakings  in  ihe  said  declaration  mentioned,  as  to  the  said  sum  of  i^  and  before  the  mak- 
ing of  the  said  tender  in  the  said  plea  mentioned,  to  wit,  on,  &.c.  {the  teste  of  or  day  of  issuing  the 
wnrit)j  he,  the  said  pit,  for  the  recovery  of  his  damages  by  him  sustained,  by  reason  of  the  not 
performing  the  said  several  promises  and  undertakinffs  in  the  said  declaration  mentioned,  as  to 
the  said  sum  of  £ — ^  parcel,  &c,  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king. 
Sec.  {state  the  issuing  of  the  writ,  and  which  may  be  as  ante,  J  92.)  And  the  said  pit  further  saith, 
that  the  said  prece;pt  (or,**  writ**)  was  so  sued  and  prosecuted  by  him,  the  said  pit,  a^funst  the 
aaid  deft,  as  aforesaid,  with  intent  to  implead  the  said  deft  upon  and  for  the  spld  several  causes 
of  action  in  the  said  declaration  mentioBed,  as  to  the  said  sum  of  X — ^  parcel,  SfG.,  and  to  cause 
him  to  appear  in  the  said  court  here,  and,  upon  his  said  appearance,  to  declare  against  him  for  the 
said  several  caU8e5  of  action  in  the  said  declaration  mentioned,  as  to  the  said  sum  of  jC — ,  parcel, 
S^    And  the  said  pit  further  saith  that,  according  to  his  said  intent,  he,  the  said  pit.,  afterwards, , 

to  wit,  in term,  in  the  -— ^  year  of  the  reign  of  our  said  lord  the  king,  exhibited  his  said 

bill,  and  declared  thereon  against  the  said  deft,  as  aforesaid,  to  wit,  at  4^,  aforesaid.  And  the ' 
said  pit  further  saith,  that  the  said  deft  did  not,  at  any  time  before  the  suing  fortli  of  the  said 
precept  (or,  •*  writ,'*)  tender  or  offer  to  pay  to  the  said  pit  the  said  sum  of  JB— ,  parcel,  ^-c,  and 
this  he,  the  said  pit,  is  ready  to  verify;  wherefore  he  prays  judgment  and  his  full  damages. 
Which  he  hath  sustained  by  reason  of  the  noio-payment  of  the  said  sum  of  X— >  parcel,  d&Ci,  to  be; 
adjudged  to  him,  &c 

See  form  of  replication  of  a  writ,  issued  with  continuances,  3  Chit.  PI,  1153 ;  replication  of  a 
prior  demand,  ib.,  1154;  of  a  subsequent  demand,  t^.;  replieation,  admitting  tender,  t&.,  1156; 
replication  in  trespass,  that  amends  were  not  sufficient,  t6.,  1201 ;  replication  in  replevin,  denying 
tender,  t6.,  1228;  the  like  of  a  subsequent  demand,  ib.,  1229. 

See  fh}m  a  rejoinder  in  assumpsit,  that,  when  writ  issued,  pit  had  no  cause  of  aqtion,  3  ChiL 
PI.  1221 ;  rejoinder,  showingtbe  actual  time  of  issuing  the  writ,  ti.;  rejoinders,  denying  a  prior, 
or  sobsequent  demand,  ib.^  iSSiS ;  denying  record  of  writ,  ^  1234 


Etridence. 


A  tendejr  has  the  same  effect  ia  the  admission  of  the  cau^  of  action  a&> 
the  payment  of  money  into  courti  imtCy  680.     Therefore  it  ad- 
mits the  ^contract  and  facts  stated  in  the  declaration,  and  goes  f^SSTl 
Qply  in  bari  7  Taunt.  487;  as  where  a  connt  averred  that|  in  ^  ^ 
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consideration  that  the  pit.  would  let  to  the  deft,  certain  tithes,  the  deft, 
agreed  to  pay  £41,  and  that  the  pit  did  let  the  said  tithes,  and  did  permit 
the  deft,  to  take  them,  a  tender  on  all  the  counts  generally  precluded  the 
deft,  from  showing  a  legal  interruption  to  his  taking  them,  if  any  such  in- 
terruption had  subsisted:  Cox  v.  Brain^  3  Taunt,  95.  A  promise  to  pay 
the  debt  of  another  need  not  be  proved  to  be  in  writing,  when  the  deft 
pleads  a  tender  to  the  count  on  such  promise:  Middleton  v.  Breiffer,  Pea. 
Hep.  15.  Pit.  may  be  nonfluited^  although  this  plea  be  pleaded:  see  Tiddy 
9  ed.  624-5,  868. 

Proof  op  Tendeb,  as  to  when  made."]  The  tender  must  be  made  be- 
fore the  action  was  commenced— ^that  is,  before  the  issuing  the  writ :  Bro. 
Tender  J  pL  9  B.  M,  Tender y  {D.)  The  teste  of  the  writ  need  not  be  re- 
garded: Stra.  638;  1  PTils.  39.  The  tender  will  be  good  though  made 
after  instructions  left  with  the  pit's  attorney  to  issice  the  writ,  if  not  ac- 
tually issued,  Briggs  v.  Calverly^  8  7!  J?.  629,  5  Taunt.  307;  or  though 
a  writ  be  afterwards  issued  on  the  same  day.  Where  the  pit  brings  an  ac- 
tion of  debt  for  the  non-payment  of  rent,  and  afterwards  discontinues  the 
action,  and  brings  a  fresh  one  in  covenant,  a  tender  before  the  commence- 
ment of  the  latter  action  will  be  good:  see  1  Moo.  300.  When  a  tender  has 
been  made  in  a  term  prior,  in  fact,  to  the  commencement  of  the  action,  but 
the  declaration  is  of  the  same  term,  as  that  refers  to  the  first  day  of  the 
term,  the  deft,  shall  not  be  allowed  to  prove  the  tender  in  evidence,  as 
there  should  have  been  a  special  memorandum  of  the  day,  Rolfe  v.  Nor- 
deny  5  Esp.  Rep.  72,  sed  qu^erey  see  Cowp.  456,  S  B.  fy  C.  149, 1  D,fy 
JR.  729,  s.  c;  showing  the  pit  has  a  right  to  set  up  the  fact  against  the 
fictitious  relation  in  order  to  support  his  plea.  As  to  showing  and  reply- 
ing a  subsequent  demand,  see  antey  835;  posty  840. 

It  should  be  observed,  that  there  is  always  a  breach  of  contract  by  the 
deft,  in  not  paying  the  money  the  day  he  was  bound  to  do  it,  and  all  that  a 
tender  after  the  day  can  do,  is  to  go  in  mitigation  of  damages,  which  in 
general  can  amount  to  nothing  in  the  case  of  a  mere  money  demand,  and 
are  never  given  by  a  jury ;  in  some  cases,  however,  where  special  damage 
can  be  shown  to  have  arisen,  the  same  may  be  given :  see  Sweetland  v. 
Squire,  Salk.  622 ;  Johnson  v.  Claj/y  7  Taunt.  486 ;  Wood  v.  Ridge, 
Fort.  376,  A,  plea  of  tender  by  the  acceptor,  after  the  day  of  payment,  of 
a  bill  of  exchange,  and  before  action  brought,  is  not  good,  tiiough  deft,  aver 
that  he  was  always  ready  to  pay  from  the  time  of  the  tender,  and  that  the 
sum  tendered  was  the  whole  money  then  due,  owing  or  payable  to  the  pit 
in  respect  of  the  bill,  with  interest  from  ther  time  of  the  default,  for  the 
damages  sustained  by  the  pit  by  reason  of  the  non-performance  of  the  pro- 
mise :  Hume  v.  PeploCy  8  Easty  168.  How  far  such  tender  good  whea 
made  by  the  drawer  or  indorsers,  ante,  313;  and  the  tender  causes  the  inter- 
est on  the  bill  to  cease  :  Chit.  A  421.  A  tender  and  refusal  of  principal 
and  interest  due  on  a  bond,  after  the  day  mentioned  in  the  condition,  and 
before  action  brought,  cannot  be  pleaded,  Underhill  v.  MathewSy  B.  N. 
P.  171 ;  but,  where  the  obligee  of  a  bond  receives  the  whole  principal  after 
it  is  payable,  he  cannot  recover  in  an  action  on  the  bond,  as  solvit  post  diem 
is  a  good  plea :  Dixon  v.  Parkesy  1  Esp.  Rep.  110. 

By  whom  made.']  The  tender  must  be  made  by  the  debtor  or  some  one 
on  his  behalf:  Cro.  EL  48  ;  1  Rol.  M.  421.    Any  party,  being  an  agrat 
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of  the  debtor,  may  tender  the  moneys  and  the  tender  enures  to  the  benefit 
of  the  debtor,  although  the  agent  was  authorized  only  to  tender  a  less  sum: 
JRead  v.  Goldingj  2  M.  ^  S.  86.  As  to  tender  by  a  stranger  without  the 
privity  of  the  debtor,  see  1  Inst.  207;  Cro,  EL  132.  Any  person  may 
make  a  tender  in  behalf  of  an  idiot :  1  Inst.  206. 

To  whom  madeJ]    It  may  be  taken  as  a  general  rule,  that 
whenever  a  *payment  to  a  party  would  be  good,  so  would  a  ten-  r*888l 
der  to  him,  antCy  ^^  Payment  f^  therefore,  a  tender  of  money  to 
an  a^ut  or  servant  authorized  to  receive  payment  is  a  good  tender  to  the 
creditor  himself :  Goodlandv.  Blewith,  1  Camp.  477;  1  Esp.  Rep.  349. 
A  tender  of  damages  to  the  plt^s  attorney  on  record  is  good  i  A  B.  fy  C. 
2S;  6  D.  Sf  S.  132,  s.  c.     It  has  been  considered  that  a  tender  to  an  au- 
thorized agent  is  enough,  although  the  principal  directed  him  not  to  receive 
it ;  and,  where  a  creditor  tells  his  clerk,  previously  authorized  to  receive 
money,  not  to  receive  a  sum  if  offered  him  by  a  certain  debtor,  for  thai  he 
had  put  it  into  the  hands  of  his  attorney,  and  the  clerk,  on  tender  made, 
refuses  to  receive  the  money,  and  assigns  the  reason,  held  that  this  is  a  good 
tender  to  the  principal :  Muffat  v.  Parsons^  I  Marsh.  55  ;  5  Taunt.  307, 
s.  c.     But  some  authority  of  the  principal  for  the  agent  to  receive  payments 
must  exist:  ante,  714.     An  offer  of  a  £10  note  to  a  collector  appointed  by 
the  solicitor  to  a  commission  of  bankruptcy,  for  the  payment  of  £A.  14^. 
6rf.,  the  sum  demanded  being  dSll.  As.  6cf.,  is  not  a  good  tender  in  sub- 
stance, the  collector  having  no  discretion  on  the  subject :  if  he  Iiad  such  disr 
cretion,  it  is  doubtful  whether  the  tender  would  be  good,  even  in  point  of 
form  :  Blow  v.  Busselly  \  C.  Sr  P.  365.     A  tender  to  one  of  two  joint 
creditors  is  a  tender  to  both  ;  therefore,  if  A.,  B.,  and  C.  have  a  joint  de- 
mand, and  C.  has  a  separate  demand  on  D.,  and  D.  offer  A.  to  pay  him 
both  the  debts,  which  A.  refuses  without  objecting  to  the  form  of  the  ten- 
der, on  account  of  his  being  entitled  only  to  the  joint  demand,  D.  may  plead 
this  tender  in  bar  of  an  action  on  the  joint  demand,  and  should  state  it  as  a 
tender  to  A.,  B.,  and  C:  Douglas  v.  Partrick^  3  T.  jR.  683.     A  tender 
to  an  executor,  even  before  he  has  proved  the  will,  is  eood,  provided  he 
afterwards  prove  it :  Eq.  Cas.  M.  319  ;  Bac.  A.  TenacTy  E. 

How  to  be  made.]  In  order  to  make  a  tender  effectual,  the  debtor  must 
^ctuMy produce  and  make  an  unconditional  offer  to  pay  ihe  full  amount 
of  the  debt  due,  and  no  more^  in  money.  The  creditor  may,  however, 
dispense  with  some  of  these  requisites. 

TTiere  must  ba  a  Production  of  Money  and  Offer  to  Pay."]  To  make 
a  legal  tender,  the  money  tendered  must  be  at  hand,  and  actu^ly  offered 
and  produced,  or  the  production  of  it  must  be  dispensed  with,  by  the  ex- 
press declaration  or  equivalent  act  of  the  creditor.  The  mere  refusal  to 
take  money  does  not  waive  the  necessity  for  showing  it,  and  actually  offer- 
ing it  to  the  creditor,  for,  though  he  might  refuse  it  at  first,  yet  the  produc- 
tion of  the  money  might  tempt  him  to  take  it  Therefore,  when  the  deft,, 
on  departing  from  home,  left  JBIO.  with  his  clerk  for  the  pit,  of  which  the 
clerk  informed  the  pit,  when  he  called  and  demanded  a  larger  sum,  and 
the  pit  said  he  would  not  receive  the  dSlO,  nor  any  thing  less  than  his  whole 
demand,  but  the  clerk  did  not  offer  the  £10,  this  was  held  to  be  no  tender: 
Thomas  v.  Evans j  10  Eastj  101.     Going  with  money  in  hand  to  make  a 
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tender,  |iod  demanding  whether  the  creditor  has  a  reeeiptHitatnp,  and  re- 
ceiving an  answer  in  the  negative,  v^ithout  an  actual  otter,  of  the  moDey^ 
will  not  support  a  plea  of  tender:  Ryder  y.  Tovmaendj  T  D,  ^  B.  119. 
Where  the  deft  ordered  A.  to  pay  the  pit  £7.  I2s.y  and  the  clerk  of  the 
plt.^s  attorney  demanded  £S,  on  which  A.  said  that  he  was  only  ordered 
to  pay  £7.  12^.,  which  sum  Was  in  the  hands  of  B.  and  B.  put  his  hand  to 
his  pocket  with  a  view  of  pulling  out  his  pocket-book,  to  pay  £7. 12s.,  but 
did  not  do  so,  by  the  desire  of  A.,  but  B.  could  not  say  whether  he  had  that 
sum  about  him,  but  swore  that  he  had  it  in  his  house,  at  the  door  of  which 
he  was  standing  at  the  time :  held,  that  this  was  not  a  legal  tender,  as  the 
money  should  have  be^n  produced  to  the  attorney's  clerk :  Krauts  v.  t/^r- 
noldy  7  Moo,  59.  To  prove  a  tender,  the  deft  showed  that  he  and  a  friend 
went  to  the  plt.'s  attorney,  and  said  that  he  had  come  to  settle  the  pit's 

account ;  that  he  produced  a  paper  containing  a  statement  of  the 
r*889l  account,  *on  which  he  made  the  balance  £5,  which  he  said  he 

was  ready  to  pay,  but  produced  no  money  or  notes,  and  that  the 
pit's  attorney  said  he  could  not  take  that  sum,  as  his  client's  demand  was 
above  £8,  it  was  held  an  insufficient  tender :  4  Esp.  Hep.  67 ;  Bac  M. 
Tender^  B.  1.  On  the  other  hand,  if,  at  an  interview  between  pit  and 
deft,  when  deft  was  willing  to  pay  £10,  a  third  person,  present,  offered 
to  go  up  stairs  and  fetch  that  sum,  but  was  prevented  by  pit's  sayine  he 
'  cannot  take  it,  such  offer  iB  a  good  tender;  and,  although  the  deft  did  not 
at  the  ttnre  take  notice  of  what  was  done,  yet  his  pleading  it  afterwards  is 
^  sufficient  ratification  of  the  act:  Harding  v.  Davis^  2  C.  ^  P.  77;  and 
see  Black  v.  Smithy  Pea.  Rep,  88.  In  an  issue,  denying  a  plea  of  tender, 
the  deft,  proved  that  he  sent  the  money  by  his  servant  to  the  pit's  house, 
and  the  deft's  servant  swore  that  she  carried  it  to  the  pit's  house,  and, 
having  seen  a  servant  there,  who  informed  her  that  her  master  was  at  home, 
she  delivered  the  money  to  that  servant,  to  be  delivered  to  her  master,  that 
the  servant  took  it,  and  went  into  the  house,  as  she  supposed  to  deliver  it 
to  the  pit,  and. returned  with  an  answer  that  he  could  not  receive  it,  but 
that  she  must  go  to  his  attorney,  Ld.  Kenyon  held  this  evidence  to  go  to  a 
jury,  and  from  which  they  might  infer  a  tender  was  made :  Anon.  1  Esp. 
Rep.  349.  \yhere  a  person  offered  a  sum  of  money  by  way  of  tender,  and 
sta^d  the  precise  sum  he  so  offered,  which  he  held  in  his  hand,  it  is  a  suf- 
ficient tender,  although  it  was  twisted  up  in  bank-notes,  and  not  shown  to 
the  party ;  but,  if  the  amount  of  the  sum  had  not  been  mentioned,  it  seems 
that  it  would  not  have  been  a  good  tender:  Alexander  v.  Broumy  I  C.  tf 
P.  288. 

The  Tender  must  be  unconditional.1^  A  tender  must  be  unconditional, 
anaccompanied  with  any  terms;  therefore,  a  plea  of  tender  is  not  supported 
by  evidence  that  the  deft  took  a  sum  of  money  out  of  his  pocket,  and  said 
to  the  pit,  if  you  will  give  me  a  stamped  receipt,  I  will  pay  you  the  money, 
as  by  the  stat  43  O.  3,  c.  126,  s.  4,  the  person  from  whom  the  money  is 
due  JK^y  require  the  person  receiving  it  to  give  him  a  receipt,  and  pay  the 
amount  of  the  stamp-duty,  and  if  he  refuses  to  do  so,  he  is  liable  to  a  penalty: 
Laingv.  Maender,  iC.S^P.  257.  But  if,  on  a  tender  being  made,  the  cre- 
ditor insists  on  receiving  a  larger  sum  of  monev,  he  cannot  afterwards  ob- 
ject to  the  formality  of  me  tender  on  account  of  the  debtor  having  required 
a  receipt:  Cole  y.  Blake^  Pea.  Rep.  179.  If  a  person  tender  monej,  but 
lirill  not  pay  it  unless  the  person  to  whom  it  is  tendered  will  give  him  a  te- 
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celptm  foil  of  till  demands  taeh  a  tender  is  bad:  Griffith  r.  Hodges,  1  C 
4*  P.  419;  and  see  Olasscottv.  ^ay,  5  Esp.  Rep.  48;  HuxhamY.  Smithy 
2  Camp.  31.  An  offer  to  pay  a  sum  of  money  to  be  accepted  as  the  whole 
balance  due,  where  a  larger  sum  is  claimed,  does  not  amount  to  a  legal  ten- 
der: Strong  y.  Harvey,  3  Bing.  304;  Eva  As  v.  Judkins,  4  Camp.  156. 
If  a  person  put  down  a  sum  of  money,  and  the  pit  offer  to  take  it  in  pari, 
and  the  pit  will  not  allow  him  to  do  so,  saying  that  no  more  is  owing,  this  is 
not  a  good  tender;  Peacock  v.  Dickinson,  2  V.  fy  P.  51,  n*  Where  deft, 
tendered  seven  sovereigns,  in  payment  of  a  demand  of  £6.  1 7^.  6d. ,  and  said 
to  the  pit,  ^<  there,  take  your  demand,"  and  at  the  same  time  delivered  a 
counter  claim  upon  the  pit  of  £1.  5s.,  who  said,  <<  you  must  go  to  my  at- 
torney," held,  tnat  this  was  not  sufficient  to  support  a  plea  of  tender  to  an  ac- 
tion broughtfor£6. 17^.  6d:  Brady y.  Jones,  2D.^B.  S05;Hollandy.  Phi- 
lips,  6  Esp.  Rep.  46.  Plea  of  tender  or  half-year's  rent,  simply,  is  not  sup* 
ported  by  evidence  of  a  tender  of  the  half-year's  rent,  not  requiring  the  les* 
aor  to  get  chanee,  and  pay  back  the  property  tax:  Robinson  v.  Cooke,  6 
Taunt.  336.  Where  the  maker  of  a  promissory  note  paid  money  into  the 
hands  of  an  agent,  to  retire  it,  and  the  agent  tendered  the  money  to  the  hold- 
er of  the  note,  on  condition  of  having  it  delivered  up,  but  the  note  being 
mislaid,  this  condition  was  not  complied  with,  and  the  agent  afterwards  be- 
came bankrupt,  with  the  money  in  his  hands,  held,  that  the  ma- 
ker was  still  responsible*  on  the  note,  but  that  interest  was  not  re-  r^8403 
coverable  after  the  time  of  the  tender:  Dent  v.  Dunn,  3  Camp. 
296. 

The  full  Debt  due  must  be  Tendered.  ]  The  full  amount  of  the  debt  due 
must  be  tendered.  A  tender  of  part  of  a  debt  will  be  of  no  avail,  a  creditor 
not  being  bound  to  accept  a  part-performance  of  an  entire  contract:  see  1 
Leon.  68. '  But  if  a  debtor  owe  several  distinct  debts,  and  be  tender  to  pay 
one  of  them,  naming  the  one  on  which  he  makes  the  tender,  such  tender 
will  be  good  as  to  that  debt:  Bro.  Tender,  pi.  39;  Sac.  Jib..  Tender,  B. ; 
Latches  Rep.  70.  Where  a  party  has  separate  demands  for  unequal  sums 
against  several  persons,  an  offer  of  one  sum  for  the  debts  of  all  will  not  sup- 
port a  plea,  stating  that  a  certain  portion  of  the  sum  was  tendered  for  the 
debt  of  one:  Strong  v.  Harvey,  3  Bing.  304.  But,  in  general,  a  tenderfor 
more  than  is  due  is  good  for  what  is  due:  5  Esp.  Rep.  115;  Str.  916;  3  T. 
R.  683.  And,  if  A  be  indebted  to  several  persons  in  different  sums  of  mo^ 
ney,  and,  when  they  are  all  assembled  together,  tender  them  one  gross  sum, 
sufficient  to  satisfy  all  their  demands,  which  they  refuse  to  receive,  insisting 
on  more  being  due,  this  is  a  good  tender:  Black  v.  Smith,  Pea.  Rep.  88,  t^. 
A  tender  of  a  larger  sum,  requiring  change,  is  not  a  good  tender  of  a  smaller 
sum:  Robinson  v.  Cooke,  6  Taunt.  336.  And  it  is  not  a  good  tender  of  a 
fractional  sum  for  the  debtor  to  offer  the  creditor  a  bank-note  to  a  larger 
amount,  and  to  desire  him  to  take  out  of  that  the  sum  to  be  paid:  Betterbee 
V.  Davis,  Camp.  70.  A  tender,  however,  of  a  bank-note  in  payment  of  a 
fractional  sum,  is  good,  if  the  creditor  object  to  receive  it  merely  on  the 
ground  of  the  sum  offered  to  be  paid  being  less  than  the  sum  claimed,  al- 
though the  creditor  is  required  to  return  the  difference  between  the  bank- 
note and  the  fractional  sum:  Saunders  v.  Oraham,  1  Oow,  111.  So  a  ten- 
der of  £3.  to  pay  £1.  1 3^.  is  good,  if  the  pit  object  to  receive  it  only  because 
he  is  entitled  to  receive  a  larger  sum,  and  not  on  the  ground  that  he  has  no 
change:  Cadman  v.  Labbock,  5  D.  4r  R»  28d. 
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The  Tender  must  be  of  Money.'}  Some  money  must  be  proved  to  be 
produced:  Dickinson  v.  Shee,  4  Esp.  Repk  QS.  The  money  shall  be  cur- 
rent coin  of  the  realm,  or  foreign  money  legally  made  current  by  procla- 
mation: Bac.  M.  Tender  J  JB.  2;  5  Co.  Rep.  114.  See  the  statute  56  G. 
3,  c.  68,  8.  l\y  by  which  gold  coin  is  declared  to  be  the  only  legal  tender. 
Bank-notes  are  not  a  legal  tender,  Goigby  v.  Oakesy  2  B.  ^  P.  526^  but 
a  tender  of  a  bank  of  England  note  is  good,  if  not  objected  to  at  the  time, 
J^roum  V.  Saulf  4  Esp.  Sep.  267,  Wright  v.  Read,  4  T.  R.  554,  see 
antey  640;  and  so  is  a  check  on  a  banker:  Wilby  v.  Warren^  Tiddy9e(L 
187,^.  m.  A  tender  of  a  Bristol  bank  bill  was  held,  in  the  Exchequer, 
not  to  be  a  good  tender,  though  no  objection  was  m^ide  to  it  on  that  account, 
Mills  V.  Suffordj  Pea.  Rep.  180,  n.;  but,  before  and  after  that  case,  it 
was  held  in  K.  B.  that  a  similar  sort  of  tender  was  good:  Lochger  y. 
JoneSy  ib. 

Proof  of  as  to  prior  or  subsequent  Demand  and  Refusal.']    If  to  a 

plea  of  tender  the  pit  replies  a  subsequent  demand  and  refusal,  such  a  plea 

admits  the  tender  made,  and  it  becomes  incumbent  on  the  pit  to  prove  that, 

after  the  tender  admitted  in  the  pleadings,  he  demanded  of  the  deft  the 

exact  sum  specified,  as  having  been  before  tendered  and  refused:  Spyhey 

V.  Hidey  1  Camp.  181:  1  Esp.  Rep.  115-6;  Rivers  v.  GriffithSy  \D.^ 

R.  215;  5  B.  fy  A.  630,  s.  c.   A  letter,  demanding  payment  of  a  debt  sent 

to  deft 's  house,  and  to  whom  an  answer  is  returned  that  the  demand  should 

be  settled,  is  sufficient  evidence  to  go  to  a  jury,  of  a  demand,  on  the  issue 

of  a  subsequent  demand  and  refusal,  to  a  plea  of  tender:  Hayward  v. 

HaguCy  4  Esp.  Rep.  93.   The  subsequent  demand  of  the  debt,  to  do  away 

the  effect  of  the  tender,  must  be  by  some  one  authorized  to  receive 

f  *84l]  i^  ^d  to  give  the  debtor  a  discharge:  Coles  v.  Belly  1  Camp.  *478, 

n.;  Coore  v.  Callaway y  1  Esp.  Rep.  115.    A  demand  by  the 

clerk  of  the  plt^s  attorney  is  not,  in  general,  sufficient,  although  a  demand 

by  the  attorney  himself  would  suffice:  1  Esp,  Rep.  115,  116.    If  theag^nt 

refuse  to  produce  his  authority,  or  show  a  reasonable  ground  for  the  debtor 

to  discover  the  agency,  the  demand  will  be  insufficient:  see  7  Ansty  363. 

In  replevin,  where  a  tender  is  pleaded,  and  a  subsequent  demand  and  refusal 

replied,  the  demand  must  be  made  by,  and  the  refusal  be  to,  the  deft;  if  so 

made  to  one  sent  or  authorized  by  him,  the  evidence  does  not  support  the 

issue:  Pirn  v.  Grevilly  6  Esp.  Rep.  95.    After  a  tender  of  what  is  due  from 

two  persons  on  a  joint  contract,  a  subsequent  application  to  one  of  them  is 

sufficient  to  support  a  replication  to  a  plea  of  tender,  that  the  pit  subsequently 

demanded  payment  from  the  defts. :  Peine  v.  Bowlesy  I  Stark.  323.    In 

some  cases,  a  formal  demand  of  the  debt  must  be  made  before  action  brought: 

thus,  a  formal  demand  is  necessary  before  an  action  can  be  commenced 

against  overseers  for  the  surplus  arising  from  a  distress  for  poor«>rateSy  under 

the  statute  27  0. 2,  c,  20,  s.  2;  and  a  plea  of  tender,  which  is  proved  to  cover 

the  pit's  demand,  will  not  cure  the  objection:  Simpson  v.  Routh,  4  Z). 

4-  R.  181;  2B.fyC.  682y  s.  c. 

Proof  as  to  Writ  issued.]  As  to  when  the  pit  may  reply,  and  prove 
a  writ  was  i^ued  prior  to  the  tender,  see  antey  835.  As  to  proof  «>f  the 
writ  ifliued;  see  ante,  162,  and  post,  "  Writ.'* 
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Terriers. 

Terbiers  are  either  temporal  or  ecclesiastical:  the  former  are  evidence  to 
prove  o)d  tenures^  or  boundaries,  and  the  latter  in  questions  of  tithes. 

Old  terriers,  or  surveys,  of  a  manor,  are  evidence  of  manorial  tenures 
or  boundaries,  Gilb.  Ev.  69;  but  they  are  not,  in  general,  admissible  in 
evidence,  without  proof  of  having  come  from  the  proper  repository:  1 
Siark.  Ev.  170. 

An  ecclesiastical  terrier  is  evidence  of  the  possessions  of  a  church,  where 
it  has  been  regularly  made,  and  preserved  in  the  proper  repository,  and  they 
are  constantly  received  in  the  question  of  tithes.  Terriers  derive  their  au- 
thority from  being  found  in  the  Bishop's  Register  Office,  4  Chmll.  1406;  or 
the  registry  of  the  archdeacon  of  the  diocese,  tb.  1450;  or  the  parish  regi9« 
try,  2  ^nst  387;  or  church-chest,  Armstrong  v.  Hewitt ^  4  Price,  218: 
they  may,  however;  be  admitted,  though  found  in  other  places,  if  such  cir- 
cumstance be  sufficiently  accounted  for.  Thus,  a  terrier  found  in  the  re^s- 
try  of  the  dean  and  chapter  of  Litchfield,  is  admissible  in  evidence  a^gainst 
a  prebendary,  Miller  v.  Forster,  4  GwilL  1406,  1453,  it  being  found  an- 
nexed to  an  old  and  nearly  contemporary  lease;  but,  where  the  custody  is 
merely  private,  and  unconnected  with  the  subject-matter,  they  will  not  be 
admitted:  Phil.  Ev.  419.  An  entry,  purporting  to  be  a  terrier,  in  an  old 
book  called  a  parish  register,  produced  from  an  iron  chest  in  the  vicaraee- 
house,  of  which  the  only  key  was  kept  by  the  vicar,  and  accompanied  by 
other  suspicious  circumstances,  admitted  in  evidence  at  Nisi  PriuSy  and 
left  to  the  jury  to  receive  its  due  weight,  was  found  by  them  not  to  be  au- 
thentic, and  therefore  rejected  by  the  courts:  Atkins  v.  Drake,  1  iPCl, 
4-  K  214.  And  a  terrier  found  in  the  charter-chest  of  Trinity  College, 
Cambridge,  which  had  property  in  the  parish,  was  held  inadmissible:  2 
Anst.  416,  n.  And  thus,  an  instrument,  purporting  ta  be  an  endowmentf 
without  the  seal  of  the  bishop,  and  another,  purporting  to  be  an  inspexi- 
tntLS  of  the  former,  under  his  seal,  were  rejected,  because  they  came  out  of 
the  hands  of  a  private  person,  entirely  unconnected  with  the 
matters  contained  in  them:  ib.;  4  GhvilL  1450.  And  *a  grant  to  an  r^843l 
abbey,  contained  in  a  manuscript,  entitled,  *^  SecretumAbbafis,^' 
in  the  Bodleian  Library  at  Oxford,  was  rejected,  as  not  coming  from  the  pro- 
per custody,  Michellv.  RabbitSy  3  Taunt.  91;  and,  on  the  same  ground, 
an  ancient  grant  to  a  priory,  from  the  Cottonian  MSS.  in  the  British  Mu- 
seum, was  rejected,  as  it  did  not  appear  that  the  possession  of  the  grant  was 
connected  with  any  person  having  an  interest  in  the  estate:  Swinneston  v. 
Marquis  of  Stafford,  ib. 

Terriers  are  not  documents  of  such  conclusive  authority  as  to  exclude 
other  evidence,  but  are  to  be  construed  and  explained  by  the  usage  proved 
respecting  the  subject-matter  to  which  they  refer:  Atkins  and  Hurst  v. 
Drake,  M^CL  fy  Y.  213.  They  are  strong  evidence  against  a  person,  but 
are  inadmissible  for  him,  unless  signed  by  a  churchwarden,  or  by  some  of 
the  substantial  inhabitants  of  the  parish,  where  the  churchwardens  are  no- 
minated by  him:  B.  N.  P.  248;  Earl  v,  Lems,  4  Esp.  Rep.  9.  A  ter- 
rier, which  is  imperfect,  not  being  ignored  by  the  impropriate  reetor,  nor  by 
any  person  for  him,  is  evidence  against  him  as  to  his  right  of  tithes  in  the 
parish,  Armstrong  v.  Hewitt,  4  Price,  216,  though  they  are  generally 
signed  by  the  minister.     Old  terriers,  signed  by  the  rector,  churchwardens. 
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and  other  inhabitants  of  the  parish,  are  eTidence  for  a  succeeding  rector^ 
against  the  landowners,  on  a  question  of  fann  moduSj  although  they  are  not 
proved  to  hare  been  signed  by  occupiers  of  the  farm,  or  by  any  persons 
from  who^  the  landowners  derive  title:  Mytton  v.  Harris^  3  Price^  19;, 
1  PhilEv.4SiO. 


TESTAMENT  AND  TESTATOR. 
See  «  Wills." 

THREATS. 
See  ^DuHESs." 


TITHES,  Action  »ob. 

Fprv  of  Rehsbt,  842« 

Form  of -Pleadings,  843.. 

Precedents,  844. 

Evidence  for  Plaintiff  and  Defendant. — In  Action  an  a  Compori- 

sitionj  845. — In  Action fornot  setting auA  Tithe,  846* 
Competency  of  Witnesses,  853  • 


Form  of  Remedy,  &c.]  Where  there  has  becin  a  composition  for  titfaea^ 
«ot  under  seal,  assumpsit  or  debt  lies  for  it:  Bac.  M.  Titbe,  Y,  D.  d.;  B* 
N.  P.  188,  191;  1  Lev.  141.  Where  there  has  been  a  composition  real,. 
the  remedy  must  be  on  the  deed;  and  it  would  be  as  well  to  obsenre,  that  a 
composition  real  is  where  the  incumbent,  together  with  the  patron  and  or- 
dinary, make  agreement  by  deed,  executed  under  their  hands  and  seals, 
that  certain  lands  shall  be  discharged  from  the  payment  of  tithes  in 
specie,  in  consideration  of  a  recompense  to  the  incumb^t,  either  in  money 
or  in  lands,  to  him  and  his  successors  forever,  or  some  other  thing/ for  tbeir 
benefit  and  advantage:  Oibs.  Cod.  c.  5.  p.  705,  n.;  %  S.  N.  P.  1271, 

6  ed. 
[  *848  ]  *  Where  there  has  been  no  composition  tor  the  tithes,  and  defL 
has  neglected  to  set  them  out,  or  has  maib  a  fraudulent  and  co-^ 
lourable  severance  of  them,  and  then  carried  them  away,  the  tithe-ownei^s 
remedy  for  such  injury  is  usually  in  debt  for  them,  treble  value,  under  the 
statute  2  and  3  Edw.  6,  c.  13,  «.  1,  which  affords  the  only  common*law  re^ 
medy  for  not  setting  out  tithes:  1  Ld.  Raym.  682;  1  Roll.  M.  59SjpL 
19.  An  ejectment  lies  for  tithes  by  32  H.  8,  s.  7,  s.  7:  3  BL  C.  206;  B, 
N.  P»  99.  Such  statute  only  extends  to  precedial  tithe,  and  not  to  tithe  of 
agistment;  3  Jinst.  1764;  B.  N.  P.  191.  On  account  of  costs,  it  is  fre^ 
quantly  better  to  proceed  in  equity.  Case  lies  for  obstructing  .the  proprietor 
of  tithes  from  entering  on  laiid  to  take  them  away:  2  N.  R.  466.     Trespaai 
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lies  for  the  owner  of  tithe  against  the  occupier  of  the  land,  for  turning  in 
cattle,  &c.y  after  the  titlie  has  been  set  out:  8  T.  JR.  12.  Case  is  the  form 
of  remedy  for  not  carrying  away  tithes  set  out:  1  Ld.  Raym,  187,  As  to 
the  party  to  sue,  eeepost,  846-7  j  as  to  the  party  to  be  sued,  posty  848-9. 

Form  op  Plbabinos.]  In  assumpsit,  or  debt,  for  the  price  or  composi- 
tion for  tithes,  the  declaration  need  not  be  special:  the  common  indebitatw 
count  will  suffice.  If  it  be  doubtful  whether  the  pit.  can  prove  a  composi- 
tion, it  is  best  to  sue  in  debt  on  the  statute  for  not  setting  out  the  tithe,  and 
add  a  count  for  tithes  bargained  and  sold:  B.  N.  P.  188  to  191. 

As  to  the  form  of  the  declaration  in  debt  for  not  setting  out  tithe  in  ge- 
neral, ante,  "  Statute.  *'  The  venue  is  transitory.  The  facts  stated  should 
correspond  substantially  with  those  proved.  The  pit's  title  shoi^d  belltab> 
ed,  and  proved  accordingly:  po3tj  S46-7.  The  farmer  of  the  whole  of  a 
pasturable  rectory,  under  lease  from  the  different  proprietors,  may  declare 
as  farmer  for  the  whole:  Yelv.  63.  The  custom  should  be  stated  accurately. 
Where  the  pit  averred,  that  <<from  time  immemorial  there  hath  been, 
within  the  parish  of  E.,  the  bounds,  limits,  and'titheable  places  thereof,  a 
custom  of  and  concerning  the  tithe  of  hay,  that  every  eleventh  cock  of  hay^ 
after  the  grass  has  been  mowed  and  cut  down,  and  so  managed,  treated,  and 
dealt  with,  as  to  be  in  a  fit  state  to  be  carried  from  the  ground,  and  made  in- 
to ricks  after  the  course  of  good  husbandry,  shall  be  separated,  divided,  and 
set  out  from  the  residue  of  the  cocks  for  the  tithe  of  all  the  hay  so  mowed 
and  cut  down,  as  aforesaid,'^  it  was  held,  that  this  averment  was  proved  by 
evidence  that  the  custom  prevailed  in  all  parts  of  the  parish  where  tithe 
of  hay  was  set  out,  and  that  proof  of  a  modus  for  hay  in  one  township  made 
no  difference:  Littledaie  J.,  Pigott  v.  Bagley,  6  B.  ^  C.  16.  Query, 
whether  an  action  will  lie  for  not  setting  forth  an  eleventh:  15  Ecu ty  644-5. 
An  allegation,  that  the  tithes  had  been  paid  within  forty  years,  must  bo 
proved:  5  T.  JR.  264.  If,  from  the  declaration,  it  appears  that  pit  is  de- 
claring for  not  setting  out  other  than  precedial  tithes,  the  objection  would 
be  fatal:  S.  N.  P.  1074.  It  is  necessary  to  state,  that  the  tithes  had  been 
yielded  and  paid,  and  of  right  ought  to  have  been  paid,  within  forty  years 
next  before  the  passing  of  tne  2  and  3  Edw.  6,  c.  13,  s.  1,  and  the  omission 
would  be  bad,  even  after  verdict:  Butt  v.  Howard^  4  B.fyJl.  655.  Thp 
mode  in  which  deft  subtracted  the  tithe,  should  be  stated  according  to  the 
fact  Deft  must  be  shown  to  be  an  occupier  of  the  land,  or  else  a  subject 
of  the  realm:  Cro.  J.  724;  Hardw.  173.  It  is  necessary  to  aver  that  there 
was  no  composition  or  agreement:  Cro.  Car.  70;  Carth.  30  #. 

Nil  debet,  or  not  guilty,  will  su^ce  as  the  plea  in  an  action  for  not  setting 
out  tithes,  Cro.  El.  621,  766  ;  and  it  will  put  the  pit  on  proof  of  all  the 
material  facts  necessary  to  enable  him  to  maintain  the  action. 


Precedents.  [*844] 

INDKUTATU8  COUNT  POft  TITHn  BAAGAINXD  AND  BOLD, 

( l%e  eommeneemnU  of  the  iiMfUatui  €«unt^  it  ante,  139,  ra  at tinn|ml,  ^nd  atOt,  408,  i«  ^bl,) 
For  oertftin  tithes  of  the  said  pit,  to  wit,  titlics'of  corn,  wheat,  barley,  peas,  and  beans,  &e.  d&c, 
issuing  and  wnaanf  from  and  out  of  certain  lands  in  the  occupation  of  the  said  deft,  bjrlhe  said 
deft,  be&re  that  time,  at  his  special  instance  and  request,  and  by  the  permisaioB  of  the  said  pit, 
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* 
f eceived,  Uken».«nd  retained  to^his,  the  faid  de{t.*B,  own  ui^  Ahd,  being  ao  indebtedf  due  (Chi* 
duston  as  ante,  139,  in  atntmpnt^  and  as  ante,  409,  in  debt.     The  quantum  meruit  thereon  i§  at 
ajiUt  \%%inBertxng  these  words:)  iSfld,  before  that  time,  at  his  like  special  instance  and  request, ' 
iAd  "hy  the  kvfferance  and  permission  of  the  said  pit,  received,  taken,  and  retained,  certain  other 
tithes -of  the  said  pit,  to  wit)  &c^  arising,  dtc,  he,  the  said  deft,  Sue  {Condusum  as  ante,  139.) 

See  other  precedents,  2  Chit,  PL  58;  ftt  periodical  tithes,  t6^  46. 

JrittlLA&A'flOir  IN  JUaVy  ON  9  AND  3  E.  6,  e.  13,  S.  1,  fob  TUBUK  VAJJJE  of  TITBSS  not  8BT  OOT. 

{Commencement  in  debt,  as  ante,  408.)  For  that  whereas  the  said  pit,  before  and  at  the  seTeral 
times  hereinailer  ihentionod,  was  and  still  is  &rmer  (jor  "  rector,"  or  "  vicar*')  and  proprietor  of 
the  tithes  of  com,  grain,  and  hay  {according  to  the  tithes  not  set  out,)  yearly  arising,  growing-, 
renewing,  and  liappeninff  in,  upon,  and  from  divers,  to  wit  (a  suffidsnt  number  to  cater  the  mtantiiy 
whereon  the  tithe  kas  notbeen  set  out,)  acres  of  land,  situate,  Ivinff,  and  being,  in  the  parish  of  Ai^ 
in  the  county  of  B.,  and  within  the  bounds,  limits,  and  titheable  {^aces  of  the  same  pariah;  and  the 
said  defi,  during  all  the  time  aforesaid,  was  the  occupier  of  the  said  land,  to  wit,  at  the  parish, 
A^c,  aforesaid.  And  whereas  all  and  singular  the  tithes  of  com,  ^ain,  and  hay  (aeoordine  to  ike 
tithes  4iot  set  out,)  yearly  arising,  growing,  renewing,  and  happenmg  in,  upon,  and  from  the  said 
land,  ftow  of  the  said  deft,  within  forty  years  next  ^fore  and  at  the  time  of  the  making  a  oertain 
act  of  parliament,  made  and  passed  in  the  reign  of  our  late  king,  Edward  VI.,  of  right,  ought  to 
have  been  set  out  and  paid  in  kind  to  the  farmer  or  proprietor  of  those  tithes,  for  the  time  bein|r, 
to  witfiAt  the  parish,  &.C.,  afiuresaid.  And  the  said  pit,  so  being  farmer  and  proprietor  of  the  and 
tithes,  and  the  said  deik;  so  being  the  occupier  of  the  said  hmd,  as  aforesaid,  he,  the  said  defi, 

heretofore,  to  wit,  op,  &lc,,  and  on  divers  other  days  and. times  between  that  day  and  the 

day  of --«>• ,  in  the  same  year,  did  reap,  mow,  and  cut  down  {according  to  de  fact,)  certain 

corn  and  grain  {according  to  the  fact,)  to  wit, acres  of  wheat,  &&,  tlwn  growing  upon  the 

aaid.land,  the  titlie  whereof  belonged  to  the  said  pit.,  and  of  right  ought  to  have  been  set  out  and 

?.14  til  hiin,*  as  such  farmer  and  proprietor,  as  aforesaid,  to  wit,  at  the  parish,  &x^  aforesaid, 
ct  the  said  deft,  being  a  subject  of  this  realm,  and  well  knowing  the  premises,  but  not  regard- 
)&g  the  statute  in' such  case  made  and  provided,  nor  foaring  the  penalties  therein  contained,  after 
the  sifcl  reaping,  mowing,  and  cutting  down,  of  the  said  corn  and  grain,  and  before  the  ezhibii- 
ing  of  the  bill  of  the  said  pltl  against  the  said  deft  in  thu  behalf,  to  wit,  on,  &.&,  aforesaid,  and  on 
the  said  several  other  days  and  times,  aforesaid,  at  the  parish,  &.C.,  aforesaid,  did  take  and  carry 
the  said  corn  and  grain  from  the  said  land,  where  the  same  had  so  grown  and  been  so  reaped  and 
cut  down,  and  where  the.  same  ought  to  have  been  tithed  (the  tenth  part  thereof  or  of  any  part 
thereof,  not  having  been  separated,  divided,  or  set  out  from  the  nine  parts  thereof^  nor  any  com- 
'  ^position  or  agre^lBBnt  made  for  the  tithe  thereof  or  of  anj  pcul  thereof  with  the  said  pit,)  oontrft- 
n  to^he  form  of  the  statute  in  such  case  made  and  provided.  And  the  said  pit  in  tsd  saith,  that 
the  tenth  part  of  the  said  corn  and  grain  so  as  aforesaid  taken  and  carried  away,  at  the  time  of 
taking  and  carrying  away  the  same,  was  reasonably  worth  a  large  sum  of  money,  to  wit,  the  asm 
of  J6 — f  of  lawful,  £&,  whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided,  aa 
action  bath  accraed  to  the  said  pit  to  demand  and  have  of  and  from  the  said  deft  the  said  smn 

£  of  jC — I  parcel  of  the  said  sum  above  demanded,  being  treble  the  value  of  the  said 

^845  J  tenth  part  of  the  said  corn  and  grain  so  taken  and  carried  away,  as  ^aforesaid.  {Add 
a  count  in  debt  for  the  single  value  of  the  tithes^  as  ante,  844 ;  and  conclude,  in  dete, 
00  ante,  Ado.) 

See  a  precedent  in  debt,  on  the  3  and  3  E.  6,  c.  13,  for  treble  the  value  of  the  syZM  cosdma^ 
Ac,  not  set  out,  2  Chit.  PL  499. 


Evidence  in  Action  for  Composition  in  Lieu  of  Tiilies. 

-  Evidence  for  Plaintiff.']  If  the  compoaition  were  by  deed,  the  same 
should  be  produced  and  proved  according  to  the  issue  raised  by  the  special 
plea:  see  ante,  ^^Deefi.^^  If  the  contract  were  by  writing  only,  the  same 
should  be  produced  and  proved  in  the  ordinary  way;  if  it  were  by  parol, 
the  parties  present  when  made  should  be  subpoenaed  to  prove  it  The  agree- 
ment may  be  implied  sometimes  from  the  proof  of  the  payment  of  the  com- 
position, by  receipts  or  otherwise.  The  agreement  is  good  for  a  year, 
although  it  h^ifiot  in  writing,  for  it  is  not  like  a  lease  of  tithe,  which  must 
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be  by  deed,  1  Leo,  24 j  T.  Raym.  14 ;  but  is  'm  the  nature  of  k  license*  to  , 
the  party,  who  was  otherwise  bound  to  set  it  out,  to  omit  to  do  so  on  a  eer^ 
tain  consideration:  Bac.  M.  Tithes,  K;  2  Chit  S.  40^;  M^C^l.  E.-B9i: 
A  parol  agreement  between  the  agent  of  the  proprietor  and  the  occupien 
will  bind  the  proprietor :  Chave  v.  Calmet,  3  Burr.  1816.  The  pit  need 
not  prove  his  title  :  2  Marsh.  3'8;  6  Taunt.  833,  s.  c.  The  deft's  occupa- 
tion of  the  land  should  be  proved. 

Evidence  for  Defendant.']  The  deft,  in  answer,  cannot  dispute  the 
plt,'s  title,  nor  that  he  was  summarily  present:  2  Marshy  B.  38:  6  Taunt. 
333,  s.  e.;  and  see  5  T.  J?.  4. 

The  deft  may,  however*  rebut  the  plt.'s  proofs  as  to  the  agreement;  or 
he  may  show  the  same  has  been  determined  by  the  death  of  the  incumbent: 
Brown  v.  Barlow^  GwilL  1001;  see  Lloyd  v.  Mortimer ,  ib.  1090;  Jones 
V.  Snowj  ib.  1109;  10  East,  269;  1  Swanst  337.  But  the  acceptanee 
of  the  composition  by  the  successor  will  amount  to  a  confirmation,  Brown 
T.  BarloWy  Ghvill.  1001;  as  to  mode  of  proving4eathj  see  ante,  <<  Death;^^ 
antey  730,  747. 

The  deft,  may  show  that  the  agreement  has  been  determfned  by  a  notice 
to  that  effect  The  rules  for  determining  the  agreement  by  notice  are  the 
same  as  those  relating  to  the  notice  to  quit,  between  landlord  and  tenant : 
aniCy  464  to  470.  Consequently  either  party  must  in  general  give  si  hdlf- 
year's  notice,  ending  at  the  expiration  of  the  current  year  of  the  agreement: 
Tollery  123,  269  ;  1  J?.  ^  P.  465;  2  Bro.  C.  161;  12  Eoj^,  83  ;  M^Clel, 
393.  Where  a  bargainee  of  tithes  for  a  year  underlet  them  to  the  several 
occupiers  of  the  land,  it  seems  no  notice  to  determine  the  under-letting 
need  be  given  by  another  bargainee  of  the  same  tithes  for  the  year  follow- 
ing: Cox  V.  SrainCy  3  Taunt.  93.  If  i  notice  be  too  late  to  determine  a 
composition  from  year  to  vear,  it  will  not  be  sufficient  to  iietermine  the 
composition  for  the  preceding  year.  Bishop  v.  Chichester y  GwilL  132f; 
but,  where  a  composition  is  payable  at  Christmas,  notice  at  any  time  before 
Christmas,  given  expressly  for  the  succeeding  year,  will  suffice;  Olass  v. 
Caldwelly  uwill.  1030.  Where  the  inhabitants  had  for  many  years  been 
accustomed  to  pay  a  qomposition  for  vicarial  tithes,  and  the  vicar,  at  the 
usual  time  of  settlement,  gave  verbal  notice  that  for  the  future  he  should 
require  his  tithes  to  be  paid  in  kind,  it  was  held  to  be  sufficient  to  detei^ 
mine  the  composition  :  Leech  v.. Bailey y  6  PricCy  604.  Where  a  house, 
lands,  and  tithes,  were  holden  under  a  parol  demise,  at  a  joint  rent,  a  notice 
to  quit  the  house,  lands,  and  premises,  with  the  appurtenances,  was  •con- 
sidered as  including  titles:  Doe  v.  Churchy  3  Camp.  71.  The  notice  must 
be  to  determine  the  composition  in  toto;  Reynell  v.  BogsrSy  Gwill.  612. 
But  the  notice  ought  to  be  unequivocal,  that  the  party  may  * 

know  *upon  what  he  is  to  depend;  therefore,  a  conversation  by  |[*846]] 
the  yicar  with  the  farmer,  in  which  he  demanded  his  tithes  .    . 

vicarial,  when  the  other  tendered  him  40«.,  the  annual  composition,  which 
the  other  refused  to  take,  but  assigned  no  reason  for  his  refusal,  has  been 
held  to  be  no  evidence  of  notice  to  determine  the  composition:  Fell  v.  Wil^ 
sony  12  Easty  83. 

The  agreement  is  not  determined  in  favour  of  the  tenant  with  whom  it 
was  made,  by  his  quitting  a  farm  at  the  expiration  of  the  tenancy  thereof, 
without  giving  due  notice  to  determine  the  com|K>sition;  and^  in  such  case, 
the  composition  continues  against  him  until  notice  has  been  given,  at  least 
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until  the  expiration  of  the  current  year  of  the  compoeition :  HulnU  % 
PapdoCf  M^Clel.  393.  Howdrer,  the  contract  is  ao  far  personal,  that  the 
incoming  tenant  ia  not  liable  upon  the  composition  with  the  former  tenant, 
•which  has  not  been  determined  by  notice,  although  the  incoming  tenant 
actually  retain  the  tithes,  there  being  no  a^ement  between  him  to  pay  the 
composition :  PayrUon  V.  JKriy,  2  Chit.  Rep.  405.  See  further,  as  to 
when  no  notice  is  necessary,  and  when  the  tithe-owner  nniy  sue  for  not  set- 
ting out  tithes  jEH>«/,  848 ;  as  to  the  mode  of  proving  the  notice,  see,  an/e, 
469. 

If  a  rector  make  a  lease  of  the  tithes  without  notices  to  the  pariahionen, 
Hie  payment  of  subsequent  tithes  to  the  rector  is  a  good  discharge  minst 
the  lessee,  unless  they  have  had  notice:  Rudgley  v.  Winatanlej/j  1  Woody 
133-4.  • 

Evidence  in  Action  Jor  not  Setting  Out  Tithes. 

EviDENCS  FOR  Plaintiff.]  The  proof  in  this  case  consists.  1.  Of  pit's 
title  as  rector,  lay-impropriator,  &c.  2.  The  custom  to  set  out  tithes.  3. 
The  liability  of  the  deft.  4.  The  deft.'s  subtraction  of  the  tithes.  5.  The 
Falue  of  the  tithes. 

Proof  of  Plaintiff^  8  Right  and  Title  to  Sub.]  As  a  prelimioary, 
U  may  be  observed  that  this  action  must  be  brought  by  the  person  entitled 
to  the  tithes  atsthe  time  of  the  severance,  for  the  right  accrues  immediately 
on  the  severance:  Wyburd  y.  Tuck^  \  B.  ^  P.  458.  The  action  can  be 
brought  by  the  party  grieved  only,  John^  v.  Came,  Cro.  EL  621;  may  be 
brought  by  the  farmer  or  farmers  of  the  rectory,  Kent  v.  Penheyon,  Cro. 
Jac.  70,  Day  v.  Peckwell,  Moo.  915;  or  by  the  rector:  Phillips  y.Kettkf 
Hard.  173.  If  the  rector  be  entitled  to  two  parts,  and  the  vicar  to  a  third 
part'of  the  tithe,  and  the  parson  and  vicar,  by  several  leases,  demise  their 
respective  shares  to  a  third  person,  such  lessee  may  maintain  an  actioD 
for  not  settine  forth  all  the  tithes :  Champetson  v.  Hill,  Cro.  Jac.  68, 
A  rector  de  fitcto,  though  not  de  jure,  may  sue.  Hob:  32  :  query,  if  a 
rector  under  twenty-four  years  can.  Tenants  in  common  must  join.  An 
executor  may  sue:  1  Vent.  30;  1  Salk.  31-1. 

General  Proof  of  Title.']  With  respect  to  the  proof  of  ihepjt.^s  title, 
in  ordinary  cases  it  will  suffice  for  him  to  show  that  he  is  in  possession  df 
the  vectory  of  tithes,  without  any  further  proof  of  title,  as  where  pit.  proves 
tiiat  the  parishioners,  of  whom  the  deft  is  one,  have  uninterruptedly  paid 
him  tithes  for  sdme  time :  Radford  v.  Mcintosh,  3  T.  R.  636;  13  East, 
250.  Proof  of  the  payment  and  receipt,  of  a  bad  modus,  is  evidence  of  a 
title  to  tithes  in  kind,  as  it  amounts  to  proof  of  payment  6f  a  t^nponry 
composition,  in  lieu  of  the  tithes  demauJed,  which  is  evidence  of  eojoy- 
ment,  which  is  proof  of  an  endowment,  and  is  consequently  a  title  to  the 
tithes  themselves:  Toller,  273 ;  Owill,  1074.  Payment  of  money  into 
court  admits  plt.'s  title  :  ante,  681. 

But,  where  the  pit  is  a  new  incumbent,  and  hath  never  received  tithes, 
nor  any  dues  in  that  character,  and,  in  other  cases,  where  no  acknowledg- 
ment of  his  or  his  predecessor's  title  has  taken  place,  strict  proof  of 
[[^8473  ^  *  title  is  necessary:  as,  where  pit  claijns  as /^ar^on,  or  inothw 
words,  as  rector,  B.  N.  P.  188,  he  must  prove  his  oidination  by 
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the  bishop;  hui  ioBtitotion  tod  induction  into  the  living;  his  subscription  to 
the  declaration  in  the  Act  of  Uniformity,  in  the  presence  of  the  bishop,  is^ 
it  seems,  also  requisite;  his  reading  the  thirty-nine  articles  within  two  qdbnths 
and  declaring  his  assent  to  them:  Powell  y.  Millbank,  3  Wih.  355.  But 
this  is  not  incumbent  on  the  pit,  unless  there  be  some  evidence  to  the  con- 
trary: ib,  A  parson  of  one  parish  may  prescribe  and  sue  for  not  setting  out 
part  of  the  tithes  in  another  j>arish,  Gibs.  663;  it  is  incumbent  on  him,  how- 
ever, in  such  case,,  as  claiming  against  a  common  right,  to  prove  his  titl^ 
strictly,  either  by  producing  an  actual  grant,  or  evidence  of  uisage,  affording 
by  presumption  legal  evidence  of  a  grant:  Bishop  of  Carlisle  v.  Blainy  I 
F.  4*t/.  123;  sedvide  Barnes  r.  Messenger j  13  East^  2SQ.  Evidence  of 
usage  to  receive  certain  mixed  tithes  by  an  incumbent  in  another  parish, 
as  a  portionist,  or  in  the  nature  of  a  portionist,  is  not  of  itself,  eviiience  of  a 
right  to  receive  the  tithes  of  all  description  which  the  lands  nuiy  produce, 
under  any  circumstance:  ib,  A  verdict  between  a  parson  and  one  occupier 
is  evidence  upon  a  like  point  between  the  person  and  another  occupier,  if  it 
relate  to  the  same  lands;  but  it  is  open  to  all  imputation  of  fraud,  collusion, 
or  mistake;  Ounll  702,  1238. 

Strict  evidence  of  the  title  of  a  vicar j  or  other  person,  is  established  by 
proof  of  endowment  or  other  title.  An  endowment  may  be  suppoited  hy 
evidence  of  usage,  which  will  not  establish  a  prescription;  forendowments  of 
vicarages  have,  in  general,  if  not  in  all  cases,  been  made  within  ti^ie  of  le- 
gal memory,  and  the  deeds,  being  lost,  can  only  be  proved  by  usage.  Toller j 
^73;  ChmlL  1231.  Where,  to  a  bill  for  tithes  by  a  vicar,  the  deft.,  in  his 
answer,  admits  the  pit  to  be  entitled,  but  insists  on  a  special  exemption, 
the  pit  need  not  show  any  special  tide,  either  by  endowment  or  prescrip- 
tion: Pye  V.  Reaj  Bunb.  72.  Evidence  of  the  perception  of  the  tithe  of  hay, 
and  of  small  tithes  by  the  vicar,  is  proof  of  a  prescription,  which  is  presump- 
tion of  an  endowment:  Travis  Y.  Orton^  GwilL  1666.  And  proof,  even  in 
a  single  instance,  within  thirty  years,  of  a  composition  with  the  vicar^  for 
agistment  tithe  of  the  close  in  which  it  was  claimed,  has  been  held  sufficient 
to  entitle  him  to  the  small  tithes,  on  a  bill  filed  by  him  for  tithe-herbage  and 
furze.  Goole  v.  Jordan^  Qtoill.  648;  Fuller^  272.  The  s^urvey  of  aVeli- 
sious  house  in  1563  is  admissible  to  prove  a  vicar's  right  to  small  tithes:  2 
ChmlL  599;  I  Wils,  170.  Copies  from  the  cathedral  churches,  under  the 
commissions  issued  by  the  Parliament,  in  1647,  are  admissible,  the  originals 
having  been  destroyed  in  the  fire  of  London:   Gtoill.  542;  Toller  212. 

Where  the  pit  sues  as  a  lay  impropriator^  the  strict  proof  of  his  title 
consists  in  showing  that  the  rectory  originally  belonged  to  one  of  the  dis- 
solved monasteries,  and  was  granted  by  the  crown  to  those  under  whom  he 
claims.  Com.  R.  651;  he  may  also  prove  his  title  by  showing  length  of  pos- 
session; and  old  deeds,  conveying  tithes,  have  been  held  to  be  sufficient 
evidence  in  support  of  his  claim:  Synaston  v.  Clarke^  5  T  fy  R.  265. 
Thus,  fifteen  years'  possession  of  a  benefice  was  held  to  he  primc^facie  evi- 
dence of  a  regular  induction,  and  having  read  the  thirty-nine  articles: 
Owill.  1482. 

Pit  must,  where  he  sues  bs  farmer  of  tithes,  to  prove  his  strict  title,  show 
a  lease  from  those  under  whom  he  claims,  B,  N.  P.  188,  Qtoill,  1316;  and 
the  mere  circumstance  of  his  calling  a  meeting,  where4io  objection  to  his  ti- 
ttle was  made,  is  sufficient:  Ghvill.  1517.  But,  where  the  pit,  as  farmer  of 
the  tithe,  called  a  meeting  of  the  parishioners,  and  proposed  a  composition, 
at  which  no  one  disputed  or  called  in  question  his  title,  but  ^ich  was  not 
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followed  by  any  agreement,  it  was  hdd  not  to  be  sufficient:  Wyhurd  r. 
Tucky  IB.&.P.  458. 

A  decree  made  between  the  same  parties  in  the  same  cause,  not  appealed 
from,  but  signed  and  enrolled,  is  conclusive:  ante)  611.  Deposi- 
[^8481  ^ions  in  *a  former  cause  between  the  same  parties,  where  the  ques- 
tion is  in  issue,  may  be  received:  CrwilL  1046;  antey  41,  58, 
354.  The  king's  books  are  conclusive  of  the  value  of  a  living:  thus,  where 
the  deft,  to  a  bill  for  tithes,  insisted  that  the  pit  had  taken  a  second  living, 
above  the  value  of  £8  a  year,  the  deft,  was  decreed  to  account,  for,  though 
the  value  were  in  reality  above  £8  a  year,'  yet,  it  being  under  that  value  in 
the  king's  books,  they  were'held  conclusive,  Owill.  536;  but  ancient  valua- 
tions are  not  conclusive  evidence  of  the  value  of  livingis:  ib,  857;  Tolltty 
280.  As  to  the  admissibility  of  the  books  of  rectors,  4*c.,  antey  559.  Lands 
and  surveys  are  admissible,  an/e,  558;  as  to  terriers,  ante^  841. 

Proof  of  the  Titk  itself  ought  to  be  set  out.  ]  There  is  this  important  dif- 
ference between  things  titheable  of  common  right,  and  those  titheable  by  cus- 
tom only:  that,  m  claiming  the  former,  the  claimant's  title  rests  on  the  com- 
mon intendment  in  his  favour,  and  it  is  incumbent  on  the  deft  to  discharge 
himself  by  what  evidence  he  can;  whereas,  if  the  claim  be  for  articles  not 
titheable,  except  by  custom  only,  the  claimant  must  establish  such  claim  by 
competent  proof.  Such  custom  may  be  established  by  actual  payment  of 
the  disputed  articles  in  kind,  or  by  testimony  of  a  temporary  composition  in 
lieu  of  it:  see  Qwill.  640,  840;  Vin.  J2b.  Ev.  T.  6,  117,  j^/.  3.  Books  of 
account,  memorandums,  or  entries  of  ahy  of  the  present  incumbent's  pre- 
decessors in  the  benefice,  specifying  what  has  been  received  in  a  certain 
year  for  particular  tithes,  will  be  evidence:  t6.;  and  see  OwilL  1617;  7b/- 
leTj  149;  Bunb.  180.  If  the  party  who  made  the  entry  be  living,  he  him- 
self should  be  subpoenaed.  Reputation  is  admissible  evidence,  Chapman 
v.  Smith,  2  Ves,  512;  but  the  custom  of  the  neighbouring  country  is  not: 
Erskine  v.  BufflCj  Gwill.  965.  The  validity  as  well  as  the  existence  of  a 
custom,  is  properly  triable  under  this  action;  Phillips  v.  Davies,  8  Bast, 
178.  The  2  &  3  Ed.  6,  c.  13,  enacts,  <<that  no  person  shall,  from  thence- 
forth, take  ort^arry  away  any  such  or  like  tithes  which  have  been  yielded 
or  paid  within  forty  years,  or  of  right  ought  to  have  been  paid,  &c.  And 
the  omission  of  an  allegation  to  this  effect  is  fatal:  Butt  v.  Howard^  4  B. 
4*  •A.  655.  And,  if  it  be  stated  that  the  tithes  have  been  paid  the  forty  years 
next  before  the  statute,  some  evidence  of  payment  is  requisite:  Lord  Mans- 
field V.  Clarke^  cited  5  T.  R.  264,  n.  If  it  Be  merely  stated  that  the 
tithes  were  payable,  the  presumption  will  be,  that  they  were  then  payable 
to  the  rector,  Mitchell  v.  Walker^  5  T.  R.  260$  and  that,  though  tithe  of 
corn  be  claimed,  and  it  appear  that,  within  living  memory,  the  lands  have 
been  in  pasture,  and  paid  no  tithe:  ib.;  Kinaston  v.  Clarky  cited  ib.  265j 
n.  {a.)  And,  where  it  is  objected  by  the  deft  that  the  articles  tf  which 
tithe  is  claimed  were  not  cultivated  in  England  previous  to  the  statute,  deft 
must  prove  the  fact:  Halliwellv.  TrappSy2N.R.  173.  Where,  in  debt 
for  not  setting  out  tithe  of  hay,  pit  averred  that  there  was  a  certain  imme- 
morial custom  as  to  setting  out  the  tithe  *<  within  the  parish,  and  the  limits, 
bounds,  and  titheable  places  thereof,"  it  was  held  that  this  averment  was 
proved  by  evidencif  that  the  custom  prevailed  in  all  parts  of  the  parish 
where  tithe  of  hay  was  set  out,  and  that  proof  of  a  modus  for  hay  in  one 
township  made  no  difference:  Pigott  v.  Bat/ley,  6  A  4"  C'.  16;  see,  fur^ 
ther,  as  to  l^e  defence  of  a  m#dus,  post,  851.    Though  a  layman  cannot 
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prescribe  m  a  non-^cffTKincfo,  yet^  where  the  tithes  belong  td  a  lay  impro- 
vriatoi\  and  the  land  has  been  constantly  ploughed,  and  no  tithe  paid,  th6 
jury  may  presume  a  grant  to  him,  and  severance  of  the  land  from  the  recto- 
ry; the  onttSj  therefore,  lies  on  the  deft.,  to  prove  that  it  has  been  constant- 
ly before  in  a  state  of  tillage:  Co.  S.  648;  3  ^tk.  62S. 

Proof  of  DefendanVs  Occupation  and  Liability.']  As  a  preliminary, 
it  should  be  observed,  as  a  general  rule,  that  the  person  entitled  to  the  nine 
parts  at  the  time  of  the  severance  ought  to  set  forth  the  tithe;  and, 
*if  he  fail  in  so  doing,  he  will  be  liable,  although  his  interest  in  [^8491 
the  land  be  determined  before  the  tithes  were  carried  away,  pro- 
vided he  remain  owner  of  the  corn:  Kipping  v.  Swain,  Cro:  J.  324.     If 
there  be  two  ioint-tenants,  and  one  only  of  them  occupy,  the  action  may  be 
against  him  alone  who  occupied,  Cole  v.  Wilkes^  Huttj  121;  and,  if  there 
be  two  joint-tenants  in  common,  and  one  of  them  sets  out  his  tithe,  and  the 
other  carries  it  all  away,  the  action  shall  be  brought  against  the  tenant  in 
common  alone  who  carried  the  whole  tithe  away:  Hutt,  122.     If  a  person 
buy  corn  standing,  of  the  proprietor  of  a  rectory,  he  must  pay  tithe,  unless 
he  has  special  words  in  the  contract  to  discharge  him  from  payment  of  tithe; 
and  the  carrying  away  of  such  corn,  without  setting  out  the  tithe,  will  ren- 
der him  liable:  Moyk  v.  EwtVy  Cro.  J.  361;  S,  N.  P.  1091-3. 

The  action  lies  against  an  executor  for  tithes  not  set  out  by  his  testator: 
Sir  T.  Ray,  57,  72;  Willta,  421;  std  vide  1  Chit.  PI.  78. 

It  must  be  proved  that  the  deft,  was  in  possession  of  the  lands  for  the 
subtraction  of  the  tithes  of  which  the  action  is  brought,  and  that  they  lie 
within  the  parish.  This  may  be  proved  by  viva-voce  evidence  of  persons 
acquainted  with  the  parish,  and  the  land  held  by  the  deft. 

Proof  of  the  Subtraction  of  the  Tithes  by  the  Defendant.]  This  must 
be  established  by  evidence  of  the  pit  ^s  or  deft  ^s  servants,  who  can  speak  to 
the  thing  titheable  being  taken  or  carried  away  before  the  tenth  part  of  it  was 
set  out  It  seems  there  is  no  necessity  for  the  deft  to  give  notice  of  the 
setting  out  of  the  tithes,  Noy,  19,  Toller,  67,  except  by  custom,  Butter  v. 
Heathby,  Burr.  1891,  in  which  case  the  notice  must  be  reasonable,  and  an 
hour's  notice  is  insufficient:  Tennant  v.  Stubbing,  3  tdnst  640.  On  no 
pretence  is  the  corn,  &c.  to  be  removed  from  the  field  where  it  grew  till  the 
tithe  is  set  out;  a  removal  for  securing  the  corn,  &c.  from  devastation  or 
injury,  cannot  be  justified:  Thomas  t.  Reeves,  Gwill.  796;  Franklin  y. 
Gootch,  3  Jinst.  682.  The  tithe-owner  has,  in  general,  a  right  to  see  the 
tithes  separated  from  the  other  nine  parts,  so  as  to  compare  the  one  with  the 
other,  Toller,  89;  and  the  occupier  must,  in  all  cases,  have  his  nine  parts  a 
reasonable  time  for  the  tithe-owner  to  make  such  comparison:  2  Taunt.  55. 
Whether  the  whole  crop  has  been  left  on  the  ground  a  reasonable  time  for 
the  tithe-owner  to  compare,  is  a  question  for  the  jury,  and  not  for  the  court: 
3  B.  fy  C.  213;  5  JD.  fy  R.  6S.  Putting  sheaves  into  shocks  of  uncertain 
and  unequal  magnitude,  is  not  a  proper  mode  of  setting  out,  and  a  custom 
to  that  effect  is  void:  3  ^nst.  840,  1440.  The  corn  ought  to  be  tithed  in 
the  sheaf  before  it  is  made  up  into  shocks:  Shallcross  v.  Jowle,  13  East, 
261;  and  see  3  J?. ^  C.  213;  3  Bing.  106.  The  occup\er  cannot  turn  his 
cattle,  &c.  in,  though  the  tithe-owner  neslect  to  take  the  tithes  away: 
MountfordY.  Sidley,  3  Bulst.  336;  Williams  v.  Ladner,  8  T.  R.  72. 
See  further  as  to  the  common-law  mode  of  tithing  wheat,  &c.  Toller,  72  to 
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84.  The  parties  may  legally  agree  to  have  the  tithes  set  out  in  a  mode  ra- 
'Tying  from  that  prescribed  by  the  common  law:  S  J^  4r  C.  213;  5  D.^ 
J7.  68;  S  Bing.  106. 

Proof  of  Valtie.'}  Pit  must  prove  the  sin^e  value  of  those  tithes  car- 
ried away;  which  being  established,  he  will  recover  for  the  triple  value. 
This  evidence  may  be  given  by  persons  acquainted  with  the  value,  and 
who  have  assisted  in  carrying  away  the  tithes.  The  jury  cannot  give  other 
than  treble  value,  nor  costs:  Moo.  915,  2  Chit.  Sep.  351. 

Evidence  for  Defendant 

In  an  action  for  tithes,  deft,  may,  it  seems,  prove  a  simoniacal  presenta- 
tion, under  31  EHz.  c.  6.  This  is  not,  as  we  have  seen,  ante, 
f^SSOl  ^^^9  ^  ^defence,  however,  to  an  action  for  a  composition  for 
*•  tithes:  Brooksby  v.  fFatts,  334.  The  53  G.  3,  c.  127,  s.  5,  pro- 

vides, that  no  action  shall  be  brought  for  the  recovery  of  a  penalty  for  not 
settine  out  tithes  after  six  years  after  the  tithes  became  due. 

Deft  maf  show  that  the  lands  are  exempt  generally  from  the  payment 
of  tithes,  by  a  privileged  order,  by  prescription,  or  the  pope's  bull,  or  par- 
tially,  by  a  modusy  or  composition  real,  or  other  composition. 

Proof  of  a  General  Exemption.]  The  deft,  may  show  that  the  lands 
are  exempt  from  tithes,  by  a  privileged  order,  by  prescription,  or  the 
pqpe^s  bull.  If  the  deft  clainfis  an  exemption  from  tithes  of  lands  apper- 
taining to  the  monasteries  dissolved  by  31  Hen.  8,  c.  13,  s.  32,  and  32  Jaen. 
6,  c.  24,  such  claim  does  not  rest  on  mere  prescription,  and  it  must  be 
shown  that  such  lands  belonged  to  a  monastery  dissolved  by  one  of  those 
acts,  at  the  time  of  such  dissolution,  and  that  they  were  exempt  from  tithes 
while  in  the  possession  of  such  monastery,  but  it  is  seldom  that  such  fact  can 
be  distinctly  proved,  and  therefore  it  must  usually  depend  upon  presump- 
tive evidence,  Norton  v.  Hannan,  1  Y.  S^  J.'^A;  and  the  mere  circnm- 
stance  of  lands  having  belonged  to  a  monastery  so  dissolved  is  presumptive 
evidence  that  they  immemorially  held  it  so  discharged,  unless  it  be  proved 
that  the  land  has  paid  tithe.  And,  where  the  exemption  is  claimed  on  the 
ground  of  unity  of  possession  by  the  monastery  of  the  parsonage  and  of  the 
land,  if  the  unity  be  proved,  and' the  time  of  the  union  cannot  be  ascertained, 
and  there  is  no  evidence  of  tithes  having  been  paid,  the  presumption  will 
be  in  favour  of  the  exemption  :  Toller,  271.  There  is  commonly  found 
among  the  documents  cotemporary  with  the  dissolution  of  monasteries,  or 
shortly  following  it,  a  particular  or  general  description  of  the  lands  forming 
the  possessions  of  the  abbey,  and  this,  if  accompanied  by  parol  testimony 
that  the  lands  had  never  rendered  tithes,  affords  a  strong  inference  to  con- 
clude that  the  lands  were  discharged  in  the  hands  of  the  abbot  upon  some 
legal  ground,  Carysfort  v.  JVells,  1  M^Clel.  ^  T.  600;  but,  where  there 
are  no  ancient  documents  to  support  the  presumption  of  a  description  in  n^m 
.  dedmando,  the  modern  evidence  of  usage  must  be  carried  back  a  sreat  way, 
to  satisfy  the  court  that  it  is  acting  upon  a  presumption  supportea  by  usage 
of  considerable  antiquity,  Pilohett  v.  Honey  borne,  I  V.  ^  J.  135;  and  the 
mere  nonpayment  of  tithes,  though  from  time  immemorial,  does  not  amount 
to  a  discharge,  without  showing  some  special  ground  of  exemption  :  see 
Toller,  163.  Where  an  exemption  from  tathes  was  set  up  for  lands,  as  par- 
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cd  of  the  wtstes  of  a  manor,  alleged  to  have  formed  part  of  the  possessions 
of  an  abbey  at  the  dissolution,  and  to  have  been  discharged  in  the  hands  of 
the  abbot,  and  the  exemption  was  supported  by  evidence  of  no  payment  of 
tithes,  yet,  it  being  proved  that  other  lands,  equally  parcel  of  the  manor, 
had  always  been  treated  and  considered  as  liable  to  tithes,  the  court  held, 
that  the  inference  Usually  drawn  from  the  fact  of  nonpaymept  was  destroyed, 
that  the  payment  of  one  part  of  the  manor  neutralized  the  effect  of  the  non«> 
payment  by  the  other,  and  decreed  an  account:  Carj/sfort  y^  fVelb^ 
M'Ckl  Sr  Y.  600.  Where  the  deft,  objects  that  the  lands  are  wholly 
exempt  from  tithes,  he  must  show  the  ground  of  discharge,  as  the  circum- 
stance of  their  having  been  before  charged  is  insufficient,l>ecause  a  layman 
cannot  set  up  a  prescription,  dt  non  decimandoj  without  deducing  his  title 
from  some  ecclesiastical  person,  though  he  may  set  up  a  modus  without  any. 
such  aid:  Toller^  270;  Pea.  Ev^l4. 

An  exemption  by  the  pope's  mill  may  be  proved  by  the  bull  itself;  and 
an  exemplification  under  the  bishop's  seal  is  good  evidence  of  it :  Olive  v. 
Giviny  Hardw.  118.  And  it  must  also  be  proved,  that  the  lands  in  ques- 
tion belonged  to  those  nlentioned  in  it:  OwilL  701;  see  Mirehouse,  127-8. 

'^ Proof  of  a  Partial  Exemption  hy  a  Modus.]  Where  the  [*85li 
land  is  freed  from  tithes  by  a  inoduSf  the  proof  will  consist  of  the 
same  description  as  in  other  cases  of  custom.  Upon  the  trial  of  a  modti9^ 
it  will  be  sufficient,  to  establish  a  primafade  case  for  pit. ,  to  prove  usage: 
as  far  back  as  living  memory  can  trace;  and  then  the  opposite  party  is  called 
on  to  rebut  the  presumption  by  contrary  evidence  :  ^idamrS  v.  Evans^  14 
Pi  icBy  14.  The  evidence  required  to  establish  a  farm  modus  is,  1st.  the- 
clear  identity  of  the  farm  by  metes  and  bounds;  2d.  the  antiquity,  of  the 
farm;  and,  3d.  immemorial  payment  of  the  modus.  But  it  cannot  be  ex- 
pected, that  any  testimony  should  be  adduced,  that  the  lands  comprising  the 
farm  were  cultivated  together  before  the  year  1189,  and  that  the  payment 
was  then  made.  It  would  be  as  reasonable  to  require  the  actual  production 
of  the  deed  of  composition:  Pritchett  v.  Honeybornej  1  T,  fyJ.\25.  But 
evidence  of  reputation  cannot  be  received  in  support  of  a  farm  modus :  ib. 
Evidence  of  ancient  persons,  that  they  had  known  a  farm  for  upwards  of 
seventy  years,  and  that  it  had  always  consisted  of  the  same  lands,  was  held 
sufficient  evidence,  that  the.  farm  was  an  ancient  farm,  notwithfl^tinding  no 
particular  name  was  assigned  to  the  farm  by  the  witnesses,  or  in  the  titles 
deeds;  but,  in  the  latter,  it  was  described  as  ^'  a  tenement,  and  three  meres'* 
of  land:  Brazier  v.  Mytton^  1  F.  ^  J.  613.  There  seems  to  be  no  reason 
why  the  same  evidence  which  establishes  a  parochial  modusy  viz.  usage,  as 
far  back  as  can  be  reasonably  traced,  of  the  payment  being  made  on  one  - 
side,  and  tithes  in  kind  not  having  been  demanded  on  the  other,  should  not 
be  good  evidence  of  a  farm  modus;  and  such  seems  to  be  the  result  of  the 
authorities:  Pritchett  v.  Honeybornej  1  Y.  fy  J,  135.  Ancient  receipts  of 
a  payment  as  a  modus  for  hay,  accompanied  by  rector's  books,  in  which 
were  contained  entries  of  receipts  for  hay,  of  persons  who,  from  the  defen- 
dant's title-deeds,  appeared  to  have  been  owners  of  the  estate,  have  been 
considered  good  evidence  of  the  payment  of  a  farm  modus:  Brazier  Vn 
Myttouy  M^CleL  fy  Y.  613.  A  modus  was  laid  tabave.  been  immemorial, 
and  payable  by  every  occupier  growing  hay ;  it  was  held  not  to  be  dis» 
proved  by  evidence  of  an  endowment  in  1253,  and  of  a  contributory  pay* 
ment  by  every  occupier  indiscriminately.    An  old  receipt  of  a  formtf 
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rectbr  in  the  hands  of  ludefendant,  for  a  money  payment  in  lieu  of  tithes, 
where' there  was  a  probability  that  it  had  come  to  him-  from  an  ancestor  of 
the  same  name,  is  admissible  evidence,  to  support  a  modus;  Bertie  r.  Beau- 
monij  2  Pricey  307.  Evidence  that  sums  had  been  collected  from  the 
inhabitants,  by  a  person  employed  by  the  parson,  and  from  a  list  furnished 
by  him,  affords  strong  presumption,  that  the  payments  are  farm  moduses^ 
and  not  a  district  modus:  for  if  it  were  a  district  modusy  the  collectioa 
wouH  be  made  by  the  parishioners,  and  handed  over  to  the  incumbent: 
'MUier  v.  Jackson^  I  T.  fy  J.  QS.  But  a  receipt,  even  of  more  than  fifty 
f  etf s  old,  offered  to  be  put  in  to  prove  a  money  payment,  purported  by  it 
to  have  been  received  in  lieu  of  tithes,  is  not  admissible  evidence  of  the 
fact  of  such  customary  payment  having  been  acted  on,  so  as  to  establish  the 
defence  of  a  modus:  unless  it  can  be  also  proved,  who  the  parties  to  the 
receipt  were,  and  in  what  character  they  stood,  and  unless  firoof  be  given  of 
thei hand-writing  or  death  of  the  party  giving  it:  Manby  v.  Curtis j  1 
Pricty  225.  A  valuation  of  tfthes,  made  by  a  surveyor,  at  the.  instance  of 
the  rector,  with  reference  to  certain  money  payments  reputed  to  have  beea 
alwsys  made  in  lieu  of  such  tithes,  is  not  evidence  to  fix  the  rector  with  an 
acknowledgment  of  such  money  payments,  unless  it  be  distinctly  proved, 
that  the  surveyor  was  expressly  required  by  the  rector  to  make  the  valua- 
tiQqr'With  veferencQ  to  such  payments:  Bertie  v.  Beaumont ,2  Pricey  310. 
Old  receipts  by  churchwardens  to  parishioners,  for  contributions  by  the  lat- 
tery tis  a  moduSy  have  been  rejected  as  evidence  to  support  it  A  receipt 
Adfthe  payment  of  tithes,  signed  merely  by  the  deputy  of  the  receiver,  has 
been  held  not  to  be  admissiole:  Yate  v.  Leighy  GwilL  861 ;  see,  also,  1 

•^nst.  295.  The  payment  of  a  composition  for  turnips,  whether 
r^852l  *puUod  or  eaten  off  the  ground,  is  no  evidence  of  prescription  of 

agistment  of  tithe :  GwilL  1462.  Vicar's  books  were  admitted 
in  evidence,  though  they  contained  private  entries  and  memoranda  of  the 
vicar,  not  relating  to  the  parish,  and  though  one  of  the  books  had  remained 
for  many  years  in  the  hands  of  a  representative  of  a  deceased  vicar,  instead 
of  having  been  delivered  to  the  succeeding  incumbent  The  evidence  af- 
forded by  the  ecclesiastical  and  parliamentary  surveys,  either  for  or  against 
a  moduSy  is  entitled  to  very  little  weight 

Proqf  of  partial  Exemption  by  a  Composition.']  Compositions  real 
are  a  good  discharge  from  the  payment  of  tithes,  2  Inst.  655 ;  but  the  agree- 
ment must  have  been  made  after  the  return  of  Richard  I.  from  the  holy 
war,  and  before  13  EL:  Bennett  v.  NealCy  Wight.  B.  331.  To  consti- 
tute a  real  composition,  there  must  be  the  following  requisites:  1.  that  the 
tithe  was  discharged ;  2.  that  a  composition  was  given  in  lieu  of  such  dis- 
charge ;  3.  that  the  composition  was  made  with  consent  of  the  patron,  ordi- 
nary, and  incumbent:  MirehousCy  129,  and  Toller,  219,  where  the  law  is 
fully  coUected  on  this  subject 

To  prove  a  composition  real,  the  deed  by  which  it  was  entered  into  must 
be  proved,  or  evidence  shown  from  which  it  may  be  inferred  that  such  deed 
did  Once  exist,  and  by  which  the  court  may  be  warranted  in  presuming  that 
such  composition  took  place  upon  a  solid  and  legal  foundation :  Tollevy  221. 

The  deft,  may  show  that  there  has  been  a  composition  (not  real)  between 
jilt  and  deft,  i^  lieu  of  tithes,  and  proof  of  that  fact  would  require  pit  to 
show  it  was  determined  by  the  death  of  his  successor,  or  notice :  see  ante, 
845  ^  as  to  what  notice  is  sufficient^  see  antCy  464  to  470,  845.     In  some 
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cases  such  notice  amy  be  dispensed  with,  as  by  ptwd  of  the  deft,  haying 
disclaimed  the  pit; V  title,  and  refused  to  set  it  out  or  pay  the  composition, 
setting  up  an  unfounded  modus^  or  the  like,  \  B.  fy  B,  A\  and  see  another 
instance,  2  Chit,  Rep.  405 ;  a/z/e,  846.  In  answer  to  the  notice,  deft,  may 
show  it  is  insuflScient,  antej  466,  845;  or  that  pit  waived  it,  an/e,  669, 
469,  845 :  thus,  a  notice  to  a  person  claiming  by  assignment  from  the  origi- 
nal lessee  to  quit  at  Michaelmas,  1821,  was  holden  to  be  a  waiver  of  a 
former  notice  given  to  the  original  lessee  to  quit  at  Michaelmas,  1810;  Doe 
V.  Palmer y  16  East^  53.  It  is  competent  to  the  deft,  to  object  to  the  want 
of  a  sufficient  notice,  though  he  insist  upon  it  only  as  a  modics:  Bishop  y* 
Chichester^  Gwill.  I322^jsedvidey  ib.  1412. 

Competency  of  Witnesses. 

Witnesses,  though  not  parties  to  the  suit,  if  interested  in  the  general 
question,  are  inadmissible.  Thus,  in  the  case  of  a  modus  claimed  for  the 
whole  ville,  all  those  within  the  ville>  though  not  i>arties  to  the  suit,  are 
inadmissible  on  the  ground  of  interest:  GwilL  360} post ,  ^^Witnesses.^^ 


TRAVERSE. 
See  ante^  111-%  j  post^  856. 


^TRESPASS.  [*858] 

When  the  proper  Form  op  Remedy,  853. 

Form  op  Pleadikgs,  855. — Declaration^  ib. — Pfea,  858. — Replicationj 
^c,  ib. 

Precedents,  857. 

Evidence  por  Plaintipp  in  Trespass  to  personal  Property,  861. — 
Under  General  Issue,  ib. — Proof  that  Thing  injured  was  the  Sub- 
ject of  an  Action  of  Trespass^  ib. — Plaintiff^  s  Right  thereto^  ib. — 
2%c  injury,  and  that  Deft,  committed  it,  863. — The  Damages^ 
865. —  Under  Special  Plea,  ib. 

Evidence  por  Dependant,  ib. 

Evidence  por  Plaintipp  in  Trespass  to'real  Property,  865. — Under 
General  issue,  ib. — Proof  that  Property  injured  was  the  Sulnect  of 
an  action  of  Trespass,  ib. — Plaintiffs s  Right  thereto,  866. — The  in- 
jury, and  that  Deft,  committed  it,  868. — The  Damages,  ib. — Un- 
der Special  Plea,  ib. 

Evidence  por  Dependant^  869. 


fFhen  the  proper  Form  of  Remedy. 

Trespass  vi  et  armis  lies  to  recover  damages  for  immediate  wrongs 
accompanied  with  force ;  to  ihe  person,  by  menace,  assault,  battery,  wound- 
ing, mayhem,  or  false  imprisonment;  to  real  property,  as  houses,  lands,  or 
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water-courses ;  and  to  personal  propert j,  by  destroyii^y  damaging^  taking 
awayt  detaining  or  converting  cattle  or  goods. 

To  sustain  trespass,  the  injury  must  be  immediate^  and  not  consequen- 
tial. An  injury  may  be  considered  immediate  when  the  act  complained  of 
itselfy  and  not  a  mere  consequence  of  that  act,  occasions  the  injury ;  as,  if  a 
party  pour  water  on  another's  property,  2  Ld.  Raym,  1403 ;  or,  throw  a 
log  into  a  highway,  and,  in  the  act  of  throwing,  hit  another:  1  IStr,  633; 
and  see  3  fVils,  403;  2  ^  Bl.  R,  892;  1  Chit.  PL  117.  On  the  other 
hand,  where  the  injury  ensues  not  immediately  from  the  act  complained 
of,  it  is  a  consequential  injury,  and  trespass  will  not  lie  for  it ;  as,  if  a  per- 
son place  a  spout  on  his  building,  in  consequence  whereof  the  rain  after- 
wards ran  thereout,  on  to  pit's  property,  Str.  634,  2  Ld.  Baym.  1399; 
or,  if  a  person  throw  a  log  into  a  highway,  and  afterwards  an  injury  ensue 
from  the  consequence  of  its  being  in  the  way,  East^  603,  1  Str.  636:  the 
injuries  would  in  such  cases  be  consequential,  and  case  would  be  the  proper 
form  of  remedy  for  them. 

To  sustain  trespass,  the  injury  must  be  committed  toith  force. 

Trespass  or  case  may  sometimes  be  supported  where  there  is  both  an  im- 
mediate and  consequential  injury,  and  such  injury  frequently  arises  in 
running  down  ships,  driving  carriages,  &c.,  in  which  cases  pit.  may  sue  in 
case  for  the  deft,  's  negligence,  or  in  trespass  for  the  forcible  wrong.  Where 
the  act  arises  not  from  the  negligence  of  the  deft. ,  and  is  both  wilful  and 
immediate,  the  action  must  be  in  trespass:  2  N.  S.  117 ;  8  T.  R.  188;  3 
jEast  601 ;  3  Camp.  188 ;  I  B.  ^  C.  145;  2  D.  fy  R.  256;  *.  c. ;  4  A  4» 
C  226.  In  some  cases,  by  particular  acts  of  Parliament,  trespass  cannot 
be  supported,  though  the  injury  be  immediate^  and  committed  with  force, 
as  in  the  case  of  distresses  for  rent,  &c. :  see  ante,  437.  As  to  when  a 
party  may  become  a  trespasser  ab  initio^  posty  854. 

To  sustain  trespass,  the  act  must  be  committed  with  force,  but 
r^854l  ^he  degree'*  of  force  with  which  the  act  is  done  will  make  no 
diflFerence :  3  Easty  602  \  S  T.  R.  649. 

The  intent  of  the  wrong-doer  is  immaterial ;  as  to  the  question  wheth^ 
the  action  should  be  trespass,  3  Wils.  309 ;  2  fP!  BL  R.  832.  Though 
the  injury  arise  from  accident,  trespass  still  lies:  see  1  Bing.  213;  Under- 
wood V.  Hewson,  1  Str.  596 ;  Weaver  v.  JVardj  Hob.  134;  3  East^  593. 
We  have  just  seen,  however,  that  in  some  cases  trespass  is  the  only  remedy, 
where  the  act  was  wilful:  ante^  853.  As  to  suing  sheriff,  &c.,  in  trespass 
or  case,  ante^  691,  791.  If  a  person,  bona  fide^  intending  to  pursue  the 
authority  given  by  the  Building  Act,  14  G.  3,  c.  7-8,  erects  a  party-wall, 
without,  in  fact,  pursuing  the  directions  of  the  statute,  and  thereby  injures 
hii  neighbour,  he  is  liable  to  an  action ;  but  the  action  must  be  brought  after 
twenty -one  days'  notice^  and  within  three  months  afler  the  injury  done : 
Pratt  v.  Hillman,  6  JD.  fy  R.  360. 

The  legality  or  illegality  of  the  original  act  is  immaterial,  as  to  the 
question  whether  the  action  should  be  in  Crespassi  for  a  party  may  become 
a  trespasser,  even  in  the  performance  of  a  lawful  act:  1  Str.  635;  3  Eastf 
601;  3  fVils.  409.  As  to  suing  in  trespass  for  an  act  done  under  proeen, 
antCf  515,  651.  In  some  cases,  though  the  act  were  in  the  first  instance 
authorized  by  law,  yet  a  party  may,  by  an  unnecessary  degree  of  violence, 
become  a  trespasser  ab  initio:  Com.  D.  Trespass,  C.  2;  Bac.  M.  Tru- 
pass,  B. ;  Six  Carpenters^  case^  P.  Co.  146.  As  in  the  oases  of  distresKS 
(except  for  rent  or  poorVrate,  I  H.  BL  13,  ante,  437;)  or,  where  an  officer 
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neglects  to  remove  goods  attached  within  a  reasonable  time,  and  continues 
in  possession,  his  entry  becomes  a  trespass  ab  initio,  2  W,  BL  R.  1218; 
oiud  see  antej  437,  as  to  when  party  becomes  a  trespasser  under  a  distress 
for  rent  But  in  the  case  of  an  authority,  in  fact^  to  enter,  an  abuse  of 
such  authority  will  not,  in  general,  subject  the  party  to  this  action :  Lane^ 
90 ;  Bac.  M.  Trespass,  B. 

A  person  may,  in  some  instances,  waive  a  trespass,  and  sue  in  assumpsit; 
as,  if  money  be  obtained  under  duress;  pit.  may  sue  for  money  had  and  re- 
ceived, 2  Ld.  Haym.  1216,  2  TV,  BL  B.  827,  2  Str.  915,  3  fFils.  304, 
2  T.  B.  144,  2  B.  fyB.  369,  \  B.  fy  C.  418,  2  D,  fy  B.  5QS ;  and,  in  gen- 
eral, where  there  has  been  an  express  contract,  the  party  injured  may  sus- 
tain an  action  of  assumpsit,  though  the  breach  amount  to  a  trespass:  2  Wils. 
321 ;  3  TVils.  354 ;  1  Camp,  360.  So,  in  some  cases,  though  the  injury  be 
forcible  and  immediate,  the  pit  may  waive  the  trespass,  and  sue  in  case  for 
the  consequential  damage,  and,  in  this  respect,  trover  and  ti^espass  are,  gen- 
erally, concurrent  remedies  for  the  unlawful  taking  and  conversion  of  per^ 
sonal  property:  1  Salk.  10;  2  Str.  851;  9  East,  298;  ante,  853; post,  869. 

To  sustain  trespass,  the  thing  injured  must  be  of  substance  and  tangible, 
as  the  body,  personal  chattels,  and  real  property  corporeal ;  if  it  be  not  tan- 
gible, such  as  health,  reputation,  and  real  property  incorporeal,  case  is,  in 
general,  the  only  form  of  remedy.  Trespass  is  the  only  remedy  for  tres- 
passes to  the  person,  by  menaces,  assaults,  imprisonments,  &c.:  ante,  94, 
575.  It  lies  for  injuries  to  the  relative  rights  of  persons  occasioned  by 
force,  as  for  criminal  conversation,  seduction,  &c. :  ante,  395j  783.  Tres- 
pass lies  for  taking  or  injuring  all  inanimate  personal  propei'ty,  and  all  domi- 
ciled or  tame  animals,  as  dogs,&c. :  I  Saund.  84,  n.  2,  3;  1  Chit.  PL  152, 
and  cases  there  cited,  and  animals  usually  marketable,  as  monkeys,  parrots, 
&c.:  Cro.  •/.  262.  In  some  cases,  trespass  lies  for  taking  animals  yera?  wa- 
turas,  and  not  reclaimed:  see  1  Chit.  PI.  152.  Trespass  lies  for  an  injury  to 
real  property,  where  it  is  tangible  and  fixed,  as  a  house,  land,  or  land  covered 
with  water,  in  which  the  pit  has  an  exclusive  interest:  1  Chit.  PI.  159. 

We  shall  consider  the  nature  of  the  pit's  interest,  to  entitle  him  to  main- 
tain this  action,  as  also  against  whom  the  action  lies  in  genersl:  post,  861,  3. 

Form  of  Pleadings.*  [[  *8551 

Declaration.'}  The  ventie  in  this  action  is  transitory,  if  it  be  for  an  in- 
jury to  the  person  or  personal  property;  but,  if  it  be  for  an  injury  to  land, 
it  is  local,  and  must  be  laid  where  the  real  property  lies:  Doulson  v.  Mat- 
iheios,  4  T.  B.  503. 

The  precise  day  or  time  on  which  the  trespass  was  committed  need  m>t 
be  stated,  though  it  is  usual  to  state  it:  1  Saund.  24.  The  trespass  may  be 
laid  with  a  continuando  for  several  days,  to  prevent  the  necessity  of  bring- 
ing several  actions,  2  Boll.  Ah.  545,  pi.  1 ;  or,  as  is  now  more  usual,  they 
may  be  stated  to  have  been  committed  on  such  a  day,  and  divers  other  days 
and  times  afterwards,  and  before  the  commencement  of  the  suit  The  pit. 
may  give  evidence  of  trespass  committed  on  all  or  any  of  the  days  stated; 
and,  since  the  committing  of  a  trespass  from  day  to  day  is  considered  in  law 
a  several  trespass  on  each  day,  it  must  be  directly  and  positively  answered 
by  the  deft,  as  well  as  the  original  trespass:  Monkton  v.  PashUy,  2  Ld. 
Jtaym.  976.  The  removing  of  goods  wrongfully  taken  at  first  from  one 
place  to  another,  is  a  several  trespass  at  each  place,  1  Saund.  24,  n  1 ; 
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there  are  many  acts,  however,  which,  when  executed,  cannot  be  done  again, 
but  terminate  upon  the  commission  of  them,  and  therefore  cannot  in  their 
nature  be  continued,  as  where  a  man  assaults  another,  or  kills  another's 
horse,  or  cuts  down  his  tree:  ib.;  Cowp.  828.  The  layingn  trespass  with 
a  continuandoj  where  it  ought  not  to  be  so,  is  bad  on  special  demurrer:  1 
Ld,  Raym.  240;  7  Mod,  152.  The  pit  will  not  be  permitted  to  give  evi- 
dence of  more  than  one  trespass,  if  the  declaration  do  not  lay  it  to  have 
been  committed  with  a  continuandOj  or  on  divers  days,  &c.,  or  contain 
several  counts  to  meet  it:  ib.  If  the  pit.  intend  to  give  evidence  of  re- 
peated acts  of  trespass,  he  must  confine  himself  to  the  time  in  the  declara- 
tion, but  the  pit.  may  waive  the  time  in  the  declaration,  )and  prove  a  tres- 
pass at  any  time  before  action  brought,  ib,;  the  day,  therefore,  stated,  should 
be  laid  back  as  far  as  to  be  anterior  to  the  first  act  of  trespass:  ib,;  1  Stark. 
351. 
-^  In  describing  the  local  situation  of  property,  care  must  be  taken  that 
the  description  correspond  with  the  proof,  as  a  variance  would  be  fatal:  B, 
N,  P.  89;  2.  Roll.  M,  678;  Taylor  v.  Hoomauy  1  Moo.  161;  2  Cam^, 
4;  5  J9.  $*  «^.  201;  ant^^  450.  If  a  close  be  described  as  abutting  towards 
the  east,  and  it  proves  to  be  north,  inclining  to  the  east,  it  is  sufficient:  2 
Roll.  M.  678;  see  1  Taunt.  801;  an/e,  450.  The  court  will  not  in  this 
action  try  a  question  of  parochiality:  2  Camp,  4.  If  there  be  any  remo- 
val of,  or  injury  to,  personal  property,  it  is  usual  to  add  a  count  to  meet  it, 
in  order  to  avoid  the  effect  of  a  misdescription  in  the  other  count  for  the 
injury  to  real  property:  1  T.  R.  479. 

The  injury  itself  is  stated  without  any  inducement  of  the  deft.'s  motive 
or  intent,  or  of  the  circumstances  under  which  the  injury  was  committed; 
it  should  be  stated  directly  and  positively,  and  not  by  way  of  recital;  and, 
therefore,  a  declaration  "for  that  whereas,"  or  "wherefore"  the  defend- 
ant did  the  act,  complained  of,  is  bad  on  special  demurrer,  2  Salk.  636,  1 
Str.  621,  Com.  D.  Pleader,  c.  86:  except  in  the  Common  Pleas,  where 
the  supposed  writ  is  recited,  when  it  will  not  be  objectionable,  even  on  spe- 
cial demurrer:  2  Str.  1151,  1162;  1  fFils.  99;  Com.  B.  Pleader^c.  86. 
In  the  statement  of  these  injuries,  the  words  "  with  force  and  arms,"  or 
vi  et  armis  should  be  adopted.  Com,  D.  Pleader^  3  AT.  7,  1  Saund.  81, 
62,  n.  1, 140,  n.  4;  though  the  only  mode  of  taking  advantage  of  the  omis- 
sion is  a  special  demurrer:  4  &  5  Jlnne,  c.  16,  s.  1.  A  property  or  posses- 
sion in  the  pit.  in  the  property  injured,  must  be  stated:  Com.  D.  Pleaderj 
3  M*  9.  If  there  were  a  substantive  and  indedendent  injury  to  personil 
property,  it  is  advisable  to  state  such  injury  in  a  distinct  count,  on  account 
of  costs,  &c.,  Tiddf  8  ed.  1000,  7  Moo.  269;  and  see  supra,  9B 
r*856l  to  its  being  advisable*  to  add  such  count  where  pit  declares  for 
an  injury  to  real  property:  as  to  the  mode  of  describing  property, 
ante,  338.  No  unnecessary  matter  should  be  stated.  The  pit  may,  how- 
ever, recover  pro  tantOy  though  he  fail  in  proving  the  residue  of  th^  facts 
stated:  R.  T.  H.  121;  2  Saund.  74,  b. 

As  to  the  statement  of  the  damage^  &c.  alia  enormia^  see  ante,  520, 
344;  post,  865. 

The  conclusion  in  trespass  should  be  **  against  the  peace  of  the  king:'. 
the  omission  of  such  words,  however,  can  only  be  taken  advantage  of  by 
special  deYnurrer,  see  1  Chit.  PL  337;  sed  quere^  if  such  omiftion  be  now 
objectionable. 
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P&a,  General  Issue.]  The  deft,  may,  under  the  general  issue,  give  ia 
evidence  any  matter  which  directly  controverts  the  truth  of  any  allegation, 
which  the  pit.  on  such  general  issue  will  be  bound  to  prove,  2  Saund,  159, 
n.  10,  1  Chit.  PI.  437;  and  no  person  is  bound  to  justify  who  is  not,  pri- 
ma facie,  a  trespasser,  Cowp.  478 ;  but,  where  the  act  would  at  common 
law,  prima  facie,  appear  to  be  a  trespass,  any  matter  of  Justification  or  ex- 
cuse, or  done  by  virtue  of  a  warrant  or  authority,  must  m  general  be  spe- 
cially pleaded:  Co.  Lit.  282,  b.  283,  a.;  Doug.  611:  2  Roll.  M.  682;  12 
Mod.  120;  1  Saund.  298,  n.  1;  Com.  D.  Pleader,  E.  15,  16,  17;  1  Chit. 
PI.  438. 

In  trespass  to  personal  property,  in  gen^eral,  matters  which  admit  the 
pit's  property,  as  well  as  the  seizure,  &c.  must  be  pleaded,  Com.  I). 
Pleader,  3  M.  25,  1  Chit.  PI.  439,  and  cases  there  cited;  but  the  deft, 
may,  uader  the  general  issue,  show  that  the  chattels  in  question,  were  not 
pit's  property:  2  fF,  Bl.  701.  The  deft  may  show  under  this  plea,  by 
virtue  of  the  11  G.  2,  c.  19,  *.  21,  that  he  took  the  goods  as  a  distress  for 
rent,  but  if  the  goods  were  taken  clandestinely  from  off  the  premises,  and 
afterwards  seized  by  deft,  that  must  be  pleaded  specially,  Vaughan  v. 
Davis,  1  Esp.  Rep.  256,  6  Camp.  136;  see  ante,  ^^  Justices,*^  "  Oj^- 
cer,^^  &c.  as  to  their  pleading  the  general  issue  only. 

In  trespass  to  real  property,  a  freehold  or  mere  possessory  right  in  the 
defendant  may  be  given  in  evidence  under  the  general  issue,  7  T.  R.  354, 
8  2!  R.  403,  Jindr.  108,  Willes,  222;  but  it  is  usual,  and  frequently  ad- 
visable, to  plead  liberum  tenementum:  1  Saund.  299,  b.  The  deft  can- 
not justify,  under  the  general  issue,  cutting  the  post  and  rails  of  the  pit, 
though  erected  upon  the  deft's  land,  there  being  no  question  raised  as  to 
the  property  remaining  in  the  pit :  8  East,  404;  sed  quere,  see  8  T.  R, 
403.  An  excuse  of  the  trespass,  Co.  Lit.  283,  2  Saund.  285;  and  a  license 
from  the  pit,  2  T.  R.  168,  Hob.  175,  Com.  D.  Pleader,  SM.35;  and  a 
justification  in  respect  of  any  easement  or  incorporeal  right,  1  H.  Bl.  352, 
2  Saund.  402,  n.  I,  Com.  D.  Pleader,  E.  15,  must  be  pleaded.  So,  an 
entry  by  authority  of  law  without  process,  Com.  D.  Pleader,  3  M.  35,  or 
by  virtue  of  process  of  a  court,  must  be  pleaded:  SB.  ^  P.  223;  7  T. M. 
655;  1  Saund.  298,  n.  I.  Matters  in  discharge  of  the  action  must  be 
pleaded,  3  Burr.  1353,  1  fV.  Bl.  R.  388,  1  Wils.  46,  1  Chit.  PL,  as  ac- 
cord and  satisfaction,  &c.:  see  ante,  "  Release,^^  ^^  Judgment  Recovered,*' 
**  Limitation,*^  ^^  Award.**  As  to  pleas  in  trespass  to  persons,  ante, 
"  •Assault,**  "  False  Imprisonment;**  as  to  pleas  by  "  Justices,**  "  Offi-- 
cers,**  &c.  see  those  titles. 

Replication.']  We  have  already  considered  how  to  teply  to  a  declaration 
in  trespass  to  persons:  ante,  97,  517.  In  trespass  to  personal  property, 
where  the  deft  has  in  his  plea  merely  justified,  in  his  own  ijight,  the  doing 
the  act,  the  pit.  may  in  general  reply,  de  injuria,  1  East,  212,  1  Chit.  Pi. 
513;  but,  if  the  deft,  has  justified  as  servant  of  another,  Willes,  99,  1  B. 
^  P.  80,  this  replication  will  not  suffice.  If  the  justification  be  under  a  dis- 
tress for  rent,  Willes,  52;  or  the  taking  and  impounding,  and  not  merely 
the  chasing  of  cattle,  Willes,  101,  Cro.  J.  225;  or  if  the  justifi- 
cation be  under  ^^  fieri  facias,  or  other  process,  the  replication  f^SST] 
must  not  be  de  injuria  generally,  but  must  state  the  particular 
answer  to  the  plea:  ante,  517.  Where  the  answer  to  the  plea  confesses  and 
avoids  it,  the  replication  should  be  special:  3  Wils.  26;  1  ScUk.  221;  Cro. 
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J.  \A1;  1  Chit  PI  514. '  In  trespass  to  rea/ property,  if  tSe  deft,  has  jas* 
tified  as  servant  or  bailiff  of  a  freeholder  or  termor,  the  pit  cannot  traverse 
the  deft's  authority,  because  he  would  leave  unanswered  the  other  parts  of 
the  plea,  and  thereby  admit  that  another  person  is  entitled  to  the  posses* 
sion;  but,  if  both  parties  claim  under  the  same  person,  the  command  is  tra> 
versable:  1  East^  245;  1  SauTuljMlj  c.  n.  4.  To  a  plea  of  escape  of  cat- 
tie  through  defect  of  fences,  which  the  pit  ought  to  have  repaired,  it  is  said 
that,  as  the  plea  contains  mere  matter  of  excuse,  the  pit  may  reply  de  in- 
juriaj  WilleSj  54,  Com,  D.  Pleader^  3  M,29j  1  Chit.  PL  516;  or  he  may 
deny,  in  particular,  the  obligation  to  repair,  or  the  defect  of  the  fences,  or 
the  deft's  right  to  put  the  cattle  in  the  close,  adjoining  the  loeua  in  quOj 
concluding  to  the  country,  id.,  1  Saund.  103,  b.;  but  he  should  reply  spe^ 
cially,  that  the  deft  turned  the  cattle  into  the  locus  in  quOy  or  that  they 
were  unruly,  a^d  conclude  with  a  verification;  Lutw.  1358-9;  Com,  D. 
Pleader^  3  M,  29.  As  to  the  mode  of  replying  to  a  plea  which  gives 
colour^  see  1  ChiU  PL  446;  as  to  the  mode  of  replying  to  the  pleas  of  libe^ 
rum  tehementum^  license,  jight  of  way,  common,  see  those  titles,  anfCf 
and  post^  ^*  ^oy;"  'as  to  new  assignments,  see  ante^  ^^ New  ^Assign^ 


Precedenis. 

OOMMBNCCMKNT  AND  Cd^CLUBION  OF  OICLAJtATIOIf  BT  BILL  HI  K»  B. 

EUenborough.    .  Trinity  Term,  9  G«a  4» 

{ytemtt)  to  wit    A.  B.  complains  of  C.  D^  being  in  the  ciutodj  of  the  marshal  of  the 


marihalsea  of  oar  lord  the  now  king,  before  the  king  himself  of  a  plea  of  trespass,  for  that,  Aa. 
aid  other  wrongs  to  the  said  pit  then  and  there  did,  against  the  peace  of  our  said  lord  the  king-^ 
and  to  the  damage  of  the  said  pit  of  £ — ;  and  therefore  he  brings  his  suit,  d&c.    Pledges,  &«^ 

THE  UKK  IN  C.  P. 

•IntheC.  p.  Trinity  Term,  9  Geo.  4 

•>-  to  wit    C  D.  WBf  attached  to  answer  A»  B^  of  a  plea  of  trespass,  and  therevpon  Ham 


said  A.  S.  by  E.  F.,  his  attorney,  complains,  for  that,  6cc^^  and  other  wrongs  to  the  said  pit  then 
and^hece'did,  to  the  great  damage  of  the  said  pit  and  against  the  peace  of  our  said  lord  die  king. 
Wh^rcfore^e  said  pit  saith  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of 
£^  and  therefore  he  brings  his  suit,  &€. 

See  forms  of  declarations  in  trespass  to  persons,  ante,  99,  617, 395* 

COMMON  COUNT,  DB  BONIS  ASFOKTATIB. 

( 7%u  w  umaUy  vted a$  a  Btcond  or  9uh$eqment  count,)    And,  also,  for  that  the  said  dfeft ,  on  the- 

day  of ,  A.  D. ,  with  force  and  arms,  &c.,  to  wit,  at,  &c,  aforesaid,  in  the  county 

aforesaid,  seized,  topk,  and  carried  away,  certain  goods  and  chattels,  to  wit,  &c.  {here  deuribe  the- 
goodst  4rc.  as  in  trover^  port,  871-2.  If  the  property  be  animate^  gay,  **  seized,  took,  drove,  and  led 
away,  certain  cattle  #nd  chattels,  to  wit,  ^c**)  of  me  q|id  pit,  of  great  value,  to  wit,  of  the  Faloa- 
of  jt—^i  of  lawful  nonejr  of  Great  Britain,  there  then  found  and  being,  and  oonirerted  and  dis^ 
posed  of  the  same  to  his  own  use. 

See  other  forms  of  declarations  in  trespass  to  personal  property,,  for  chasing  sheep.  Sec.  witk 
special  ilamage,  2  Chit.  PL  858-9;  for  seizing  chattels  as  a  distress,  t6.,  859;  for  shooting  a  dog«. 
ib.y  860;  for  running  down  pit's  carrifLge,  ibj;  for  seizing  plt*s  cart  and  horse,  ib,.  SSly  for  seising' 
and  detaining  his  b^ge,  t6.  862;  for  seizing  boat,  and  putting  it  adrift,  ift.,  863. 

fiB«LARATION  WOK  TABBPASS  IN  D^^LLINO'HOUSI,  AND  SEIZOIQ  OOOM  THKIXIN. 

pa.  ^       For, that  the  said  defl^on,  ^fc^  iuid  on  divers  other  davs  and  times  between  that 

1^^858  J  da^  and  the  day  of  Exhibiting  this  hill,  (or<,  t^  tn  C  P.,  **  the  *commencement  of  this 

smt**)f  with  §brc%  aild  arms,  &.C.,  broke  and  ente^  a  certaia  dveJOing-house  of  th** 


iaid  pit,  situate  and  beinf  in  tbe  parish  of ,  in  the  oodnfy  of  ■   >  "     ■  ,  (do  not  Hate 

viore  of  the  following  alleged  trespaneo  than  will  agree  with  the  fact),  and  then  and  there  made  a 
great  noite  and  disturbiwce  therein,  and  stayed  and  continued  therein,  making  such  noise  and 

disturlMnce  for  a  long  space  of  time,  to  wit,  for  the  space  of. days  then  next  following,  and 

then  and  there  forced  and  broke  open,  broke  to  pieces,  and  damaged  divers,  to  wit,  -^^ —  doors  of 
the  said  pit,  of  and  belonging  to  the  said  dwelling  house,  with  me  appurtenances,  and  broke  to 
pieces,  damaged,  and  spoiled  divers,  to  wit,  five  locks,  five  bolts,  five  staples,  and  five  hinges,  of 
and  belonging  to  tlie  said  doors  refapectively,  and  wherewith  the  same  were  then  fiistened,  and  of 
great  value,  to  wit,  of  the  value  of  X — ;  and  also,  during  tiie  time  aforesaid,  to  wit,  on  the  said 

• day  of-" — f  soiled  and  took  divers  goods  and  chattels,  to  wit,  (describe  the-goodo,  ifc,  as  in 

trooer,  poot^  871>2),  of  the  said  pit,  then  fbond  and  being  in  the  said  dwelling-house,  and  being  of 
great  value,  to  wit,  of  the  value  of  jC— ,  and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use.  By  means  of  which  said  several  premises  he,  the  said  pit,  and  his  family, 
were,  during  all  the  time  aforesaid,  not  only  greatly  disturbed  and  incommoded  in  the  p^^iceable 
possession  of  the  said  dwelling-house  of  the  said  pit.,  but  also  he,  the  said  pit.,  was,  daring  all 
that  time,  hindered  and  prevented  from  carrying  on  and  transacting  therein  his  lawful  and  neces- 
sary a&irs  and  business,  to  wit,  at,  ^,  afi>resaid.  / 

COUNT  FOR  A  COMVON  .EXPUIAOIT. 

And,  also,  for  that  the  said  deft,  on  the  day  and  vear  aforesaid,  with  fbroo  and  arins,  M., 
broke  and  entered  a  certain  other  dwelling-house  of  the  said  pit,  situate  in  tTie  county  aforesaid, 
and  then  and  there  ejected,  expelled,  put  out,  and  amoved,  the  said  pit.  and  his  family  from  Iho 
possession,  use,  occupation,  and  enjoyment  of  the  said  last  mentioned  dwelling-house,  and' kept 
«nd  continued  them  so  ejected,  expelled,  put  out,  and  amoved,  for  a  long  space  of  time,Xo-«nt| 
ftom  thence  hitherto;  whereby  the  said  pit  fbr  and  during  all  that  time,  lost  and  was  deprived  of 
the  use  and  benefit  of  his  said  last  mentioned  dwelling-house,  to  wit,  at,  &c.  aforesaid.-., 

FOR  TRX8P4SS  IN  CLOSES,  WTTH  CATTLE  AND  CARTS,  ^. 

For  that  the  said  dcf^.,  on,  &.c^  and  on  divers  other  days  and  times  between  that  day  and  the* 
day  of  exhibiting  this  bill  (or,  if  in  C.  i%  **  before  the  eommcncempnt  of  this  suit**),  with  force 
«nd  arras,  Sfc^  broke  and  entered  divers,  to  wit,  two  (inoert  a  sufficient  number)  closes  of  the 

»aid  pit,  situate,  lying,  and  being  in  the  parish  of ,  in  thecovnty  of ,  and  then  and  there' 

ibrced  and  broke  open,  broke  to  pieces,  damaged,  and  spoiled  divers,  to  wit,  two  gates  of  the  Bald 
pit,  of  great  value,  to  wit,  of  the  value  of  XIO,  then  standing  and  being  in  the  said  closes,  orid)T)6 
locks,  staples,  and  hinges,  to  wit,  10  locks,  10  bolts,  10  stapks,  and  10  hinges,  of  the  said  pit.',  of 
great  value,  to  wit,  of  the  value  of  JCIO,  respectively  affixed  to  the  said  /cfatcs,  and  with  which  the 
same  were  then  respectively  locked  and  fastened,  and  with  feet  in  walking  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass,  herbage,  apd  corn,  of  the  said  pit.,  of  great  value,  to  wit, 
of  the  value  of  jC50,  there  then  growing  and  being,  and  with  cattle,  to  wit,  liorses,  mares,  geld-  • 
ings,  cows,  oxen,  and  sliccp,  eat  up  and  depastured  the  grass,  facrboge  and  corn,  of  the  said  pit, 
of  great  value,  to  wit,  of  the  value  of  X50,  then  growing  and  being  in  the  said  closes,  and  i|ith 
divers  other  horses,  mares,  geldings,  sheep,  and  cattle,  and  also  with  the  wheels  of  divers  carts, 
'Wagons,  and  other  carriages,  crushed,  damaged,  and  spoiled  otiier  the  grass,  herbage;  and  con^ 
of  the  said  pit,  of  great  value,  to  wit,  of  tlie  value  of  JC50,  there  then  also  growing  and  boing^ « 
and,  with  the  "ftet  of  the  said  horses,  mares,  and  geldings,  and  with  the  wheels  of  the  said  cartf,  * 
^vagons,  and  other  carriages,  tore  up,  subverted,  damaged,  and  spoiled  the  earth  and  soil  of  the 
said  closes,  and  thereby  greatly  injured  and  spoiled  the  said  closes,  and  hindered  and  prevented 
the  said  pit  during  the  time  aforesaid,  from  having  the  use  and  enjoyment  thereof  in  so  large 
and  ample  a  manner  as  he  might  and  otherwise  woultf  have  done,  to  wit,  at,  ice  aforesaid. 

*See  precedents  of  declaratbn  on  staft.  8  If,  6.  e.  9,  fbr  a  forcible  entry  and  detai^r,  f  ^8  5  9  J 
2  ChU.  PL  865;  fbr  breaking  into  close,  setting  out  the  abuttals,  ib,  868;  for  cutting  ^ 
down  4rc.t  trees  ib,  869;  fbriaying  wood  ia%  close,  ib^  for  digging  in  coal-roin«^  i6.,  870;  for  hunt- 
ing in,  t6.,  873-3.  fbr  masne  profits,  ante^  668. 

PLEA  OF  GSNXEAL  USUI. 

In  the  K.  B.  (or  C.  P.*  or  Exehq.)  Trinity  Term.  9  Ge^  4 

CD.  i         And  the  said  deft, by  £.  F.,  his  attoniey  oomea  and  defends  the  force  and  injury,  « 
ats.  >  when,  &.C.,  and  sajrs  that  he  is  not  guilty  of  the  saici  supposed  trespass  above  laid  to  his 
A.  R  )  charge,  or  any  or  citlier  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  pit. 
hath  above  thereof  complained  against  him.    And  of  tliis  he,  the  said  deft,  ^uts  hiniself  upon  the 
country,  &C.  « 

See  the  commencements  and  conclusions  of  other  pleas,  ante,  725.  See  plea  of  general-^isoue  ' 
«f  to  part,  with  commencement  of  a  special  plea  as  to  residue,  3  Chitf  PL  1062.  - 
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PLKA,  jvvnrmn  tbr  ksmoyal  or  goods  on  aooouiit  of  iNuuMUUNa  n.T.*i  woau. 
And,  ibr  a  further  plea  in  this  behalf,  as  to  the  seizing,  taking,  removing,  and  carrying  awvf« 
the  said  goods  and  chattels  in  the  said  second  count  mentioned,  the  said  deft,  by  leave,  Ace.  aOi^ 
turn,  4pc.  as  ante,  725,(  because  he  saith  that,  before  and  at  the  said  time,  when,  Slc  be,  the  aai^ 
deft  was  lawfully  possessed  of  a  certain  dwelling-house  and  premises,  situate  at,  Slcj  and  because 
the  said  goods  and  chatties  in  the  said  second  count  mentioned,  before  and  at  the  said  time,  when* 
&C.,  in  the  said  second  count  mentioned,  were  wrongfully  in  and  upon  the  said  dwelling-house  and 
premises,  incumbering  the  same,  and  doing  damage  there  to  the  said  deft,  be,  the  said  deft,  at  the 
said  time,  when,  d&c,  in  the  said  second  count  mentioned,  seized  and  took  the  said  goods  and 
chatties  in  the  said  second  count  mentioned,  in  the  said  dwelling-house  and  premises,  so  ineiim- 
bering  the  same,  as  afbresiad,  and  removed  and  carried  away  the  same  to  a  smaQ  and  convenient 
distance,  to  wit,  in  the  parish  aforesaid,  and  there  left  the  same  for  the  use  of  the  said  pit,  doing' 
no  unnecessary  damage  to  the  said  goods  and  chatties  on  the  occasion  aforesaid,  and  as  he  law- 
^ly  i^Vht,  for  the  cause  aforesaid;  which  are  the  same  supposed  trespasses  in  the  introdociory 
part  of  wis  plea  mentioned,  and  whereof  the  said  pit  hath  above  thereof  complained  against  him, 
the  said  deft'  And  this,  &c    (Conclude  with  a  oeri/fcfltfum,  a$  ante^  725.) 

See  other  forms  of  pleas  in  bar  to  trespass  to  per$onai  property,  justifying  a  distress  of  cattle 
damage  feasant,  3  Chit.  PI  1092 ;  justi^ing  takW  coals  under  prescriptive  right  to  port  dotiea* 
tft.;  justifying  killing  dog  for  worrymg  sheep,  ti^  1097. 

See  pleas  justiMng  trespass  to  real  property,  as  Uberum  tenementum^  enumerating  the  trespsa- 
ses,  3  Chit.  PL  1097 ;  and  the  like  in  a  more  concise  form,  ibji  p]e&,  stating  $einn  infu  by  a  copy- 
holder,  3  Chit.  PL  1100;  justifying  by  tenant  for  years,  giving  colour  to  pit,  t6^  1101;  the  like  by 
a  tenant  from  year  to  year,  ib.,  1103 ;  justifying  cutting  trees,  because  overshading  plt*s  garden, 
Ac  t6.;  defect  offences,  ih.,  1103,  license,  ante,  633;  plea  to  trespass  for  fishing,  that  locus  in  quo 
was  deft-'s  freehold,  8  Chit.  PI.  1 106;  the  like  that  the  fishery  was  deft.'s  several  fishery,  ib^  1107 
the  like  that  deft  has  a  free  fishery  in  the  fishery,  xb.,  1108;  common  of  fishery,  t6.;  locus  in  ^mos 
a  navigable  river,  and  a  public  right  to  fish  therein,  ib.;  see  plea  by  a  freeholder,  a  prescriptiv«; 
right  of  common  of  pasture,  i5.,  1109,  ante,  374-5;  the  like  by  a  copyholder,  3  Chit.  PL  1111, 
prescriptive  right  of  common  by  rector,  ib,  1113;  common  o»r  cause  de  meinage,  ib.,  1113;  com- 
mon of  estovers,  &.c.,t6^  1115;  public  way  for  carriages,  oc.,  t6.,  1116,  post;  private  way,  by  pre- 
scription by  a  freeholder,  3  Chit.  PL  1118,  and  post;  the  like  by  a  copyholder,  3  ChU.  PL  1120; 
prescriptive  right  of  way,  that  deft  has  closes  at  both  ends  of  wav,  ib.  1 121;  private  way,  hf  non- 

.  existing  grant  «&.,  1122;  the  like  in  another  form  ib.,  1123;  the  like  of  necessity,  i&-» 

f  ^860  J  1125;  the  like  by  tenant  under  a  lease,  or  from  year  to  year,  ib.,  1127;  the  like  to  a 
well,  *to  take  water  by  prescription,  ib4  plea,  justifying  entry  to  take  tithe,  ib.,  1128; 
the  like  under  a  latitat,  ib,  1130;  the  like  under  difi.fa.  against  pit,  ib.,  1132;  the  like  under  a  fi» 
fa.  against  another  person,  ib.,  1134;  the  like  by  sheri^  under  a  fi.fa.  ib.,  1135;  by  surveyor, 
under  Highway  act;  13  G.  3.  c.  78,  ib.,  1136;  justifying  entry  to  make  distress  on  goods  fraaduleni- 
ly  removed,  t6.,  1137. 

CpMMXNCKSfBNT  OF  A  RXPUCATZOff  TO  A  SPBCIAL  PLXA  IN  TRUPASi,  CALLXD  nJKUmi  HON* 

And  the  said  pit,  as  to  the  said  plea  of  the  said  deft  by  him  secondly  above  pleaded,  ks  to  tlie 
said  several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  therein  attempted  to 
be  justified,  saith  that  he,  the  said  pit  by  reason  of  any  thing  by  the  said  deft  in  that  plea  allegeo, 
ought  n6t  to  be  barred  firom  having  and  maintaining  his  aforesaid  action  thereof  against  him,  the 
said  deft,  because  he  saith  that,  ^c. 

OONCLDSION  OF  A  VIRIFICATION. 

And  this  be,  the  said  pit,  is  ready  to  verify ;  wherefore  the  said  pit  prays  judgment  and  Yarn 
damages,  by  him  sustained  by  reason  of  the  committing  of  the  said  trespasses,  to  be  adjudged  to 
him,  6lc 

% 

EEUnCATION  OF  DB  INJUaiA  OE  DK  SON  TOftT  DBMISmL 

{Pruludi  wm,  as  abofoe.)  Because  he  saith  that  the  said  deft,  at  the  said  time,  when,  4rc-,  oT 
his  own  wrong,  and  without  the  cause  by  him  in  his  said  second  plea  alleged,  committed  tlie  nid 
several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  in  manner  and  form  as  the 
•aid  pit  hath  above  in  his  said  declaration  complained  against  him,  the  said  defl^  and  this  hs^  the 
■aid  pit,  prays  may  be  inquired  of  by  the  country,  iui, 

i  to  personal  property,  to  a  justification  of  distress  dasmgs 


feasant,  demise  b]r  £•  F.  to  pit,  and  deinjuria,  3  Chit.  PL  1205 ;  to  a  justification  for  taking  catSe 


damage  feasant,  the  pit  had  right  of  common  in  locus  in  qu4,  ib.,  1206 ;  to  the  like,  defect  c 

ib.;  to  the  like,  that  deft  con  verted  distress,  i^.,  1207;  the  like  under  a/. /a.,  that  writ  of  error  aU 

lowed,  t&. 
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See  fnreoede&tt  uf  replication  to  pleas  to  real  pnperhf,  to  Uherum  terumentumj  denial  of  plea,  3 
CkU,  PL  1208;  to  liberumUnementum,  demise  bj  deft  to  plt,t6.,  1209 ;  to  a  plea  of  license,  de- 
nial  of  license,  t6.;  to  plea  of  license,  a  countermand,  i&.,  1210;  to  pica  of  defect  of  fences,  that  deft 
turned  the  cattle  in,  it.;  to  the  like,  that  deft's  cattle  were  unruly,  &c,  164  to  plea  of  prescriptive 
right  of  common,  denial  of  the  right,  ib,,  1211 ;  to  plea  of  right  of  common,  approvement  of  com- 
mon, ib^  1212 ;  observatiooa  on  traverses  of  rights  of  common  and  ways,  in  general,  ib» 

RSJOINOER  OF  SIMILFTEI,  TO  REPUCATION- 

C  D.  f     And  the  said  deft,  as  to  the  said  replication  of  the  said  pit  to  the  said  second  plea  of 
ats.    >  him,  the  said  deft,  and  which  the  said  pit  hath  prayed  may  be  inquired  of  by  the  country, 
A.  B.)  doth  the  like. 

RBJOniDSA  TO  A  UEmOATIOlf,  OONCLUDmO  WITH  A  TniFIOATIOR.     OOMUTBION  TO  THX  OOUimT. 

And  the  said  deft,  as  the  said  replication  of  the  said  pit  to  the  said  third  plea  of  him,  the  said 
deft,  saith  that  the  said  pit  ought  not,  bv  reason  of  any  thing  by  him  in  that  replication  above  al- 
leged, to  have  or  maintain  his  aforesaid  action  against  him,  the  said  deft.,  in  respect  of  the  said 
supposed  trespasses  in  the  introductory  part  of  tne  said  third  plea,  and  in  the  said  declaration 
mentioned,  because  he  saith  that,  dtc  And  of  this  he,  the  said  deft.,  puts  himself  upon  the  coun- 
try, Ac. 

CONCLUSION,  wrra  a  ymincATioN. 

And  this  he,  the  said  deft,  is  read^  to  verifjr ;  wherefore,  as  before,  h»  prays  judgment  if  the 
said  pit  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said  defl.,  in  res- 
pect of  the  said  supposed  trespasses  in  the  introductory  part  of  the  said  third  plea,  and  in  the  said 
declaration  mentioned,  Sec 

UBJOINDER  TO  EXTLIOATION  OF  KZCES8,  DKNTINO  UXBGAL  EXCESS. 

(Actio  non^  as  above,)  Becaose  he  saith  that  he  did  not,  to  a  greater  degree,  or  with  _ 

more  force  or  violence  than  was  necessary  for  the  said  *purp08e  in  the  said  last  plea  [_  ^86 1  J 
mentioned,  oonmiit  the  said  supposed  trespasses  in  the  introductory  part  of  the  said 
last  plea  mentioned,  in  manner  and  form  as  the  said  pit  in  his  said  replication  in  that  behalf  al- 
leged ;  and  of  this  he,  said  deft,  puts  himself  upon  the  country,  Sfc 


Evidence  far  Plaintiff  in  ^Trespixss  to  Peksonal  Property. 

As  to  evidence  id  action  for  trespsuM  to  persons,  see  ante,  103,  and  ante, 
520. 

Under  General  Issue  .]  We  have  seen  what  this  plea  puts  in  issue,  ante, 
856,  Pit.  must,  under  it,  he  prepared  to  show,  that  the  thing  injured  is 
the  suhject  of  an  action  of  trespass,  the  pit's  right  thereto,  the  injury, 
and  that  de/t.  committed  the  injury,  and  tiie  damages. 

Proof  that  the  Thing  injured  may  b^  the  Subject  of  this  Form  of  Ac- 
tion.'] We  have  already  seen  what  personal  property  may  be  the  subject  of 
an  action  of  trespass,  an/e,  854.  For  an  injury  to  znimAB,  ferx  naturss, 
and  not  generally  merchandable,  it  should  be  proved  that  they  have  been 
reclaimed  or  dead,  or  at  least  that  fit.  was  aciuMy  possessed  of  them:  Bac. 
Ab.  Trespass,  I  Cro.  J.  262.  In  trespass  for  taking  fish,  pit  should 
show  that  the  fish  were  edible  and  valuable:  5  Bep.  35;  11  Mod.  74;  3 
Salk.  9;  B.  N.  P.  79;  see  Duke  of  Somerset  v.  Fogwell,  5  B.  &  0. 
879.  If  the  action  be  for  taking  away  a  hare  or  rabbit,  &c.,  killed  on  the 
pit's  land,  pit  should  prove  it  is  his  landj^2  Salk.  556,  1  Ld.  JRaym.  251; 
or,  if  not  killed  on  pit's  land,  he  should  prove  it  was  started  thereform, 
and  that  he  pursued  it:  Cro.  C.  554;  Godb.  123;  Salk.  556. 
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^oqfqf  Plaintiffs  Ri^ht  in  the  Thing  injured.  ]  The  pit  murt  show 
that,  at  the  time  when  the  iDJury  was  done,  he  had  either  the  actual  pos- 
session^  or  else  a  constructive  possesdon^  in  the  thing  injured,  as  also  a  ge- 
neral or  qualified  property  therein:  1  T.  R.  480;  4  T.  R.  490. 

Proof  ^  actual  possessin  by  the  pit  of  the  chattel  at  the  time  of  the 
trespass  will  in  all  cases  suffice  to  maintain  this -action  against  a  mere  wrong- 
doer, not  bWng  the  real  owner  of  the  chattel,  2  Sound.  47,  rf.,  4  Taunt. 
547;  «nd  this,  although  such  pit  had  the  wrongful  possession,  ib.  1  Easty 
244;  Cro.  Eliz.'S\9y  2  Marsh.  233,  or  was  the  mere  finder  of  the  chattel, 
ib.  .Such  proof  of  actual  possession  will  suffice,  where  pit.  is  a  bailee, 
eoupled  with  an  interest,  as  a  carrier,  factor,  pawnee,  &c.  2  Saund.  47,  b.  1 
Rol.  M.  551,  or^ven  a  gratuitous  bailee,  I  B.  8r^.5d\  but  he  cannot  sue, 
if  he  be*  mere  servant,  Owen^  52,  3  Jnst.  103,  2  Saund.  47,  b.  c.  d.\ 
and  a  distrainer  of  goods  has  neither  such  an  actual  nor  constructive  posses- 
sion in  the  chattel  seized,  as  will  enable  him  to  bring  trespass  for  an  injury, 
the  goods,  till  sold,  being  in  the  custody  of  law,  1  M.  fy  Y.  118,  and  he 
who  has  in  his  possession  before  the  seizure  is  the  proper  person  to  sue  for 
the  injury:  Mr.  *Bro.  Properly,  52,  cited  in  1  Af.  ^  F.  118.  A  sheriff, 
having  duly  seized  goods  under  a  Ji.  fa.,  has  such  a  special  property  in 
them,  to  enable  him  to  support  this  action,  against  any  person  taking  them 
out  of  his  possession:  2  Saund.  47;  1  Vent.  52;  1  Lev.  282;  and  see 
Sawle  V.  Paj^nter,  I  D.  ^R.  307.  But  the  sherifi*,  in  order  to  maintain 
this  action,  mrust  continue  in  actual  possession  of  the  goods;  for,  where  a 
*  fiherifi^'s  officer  seized  a  table  in  the  name  of  all  the  goods  in  a  house,  and 
locked  up  his  warrant  in  the  table-drawer,  and  left  the  house,  it  was  held,  the 
riieriff  could  not  sue  the  landlord,  who  afterwards  distrained  the  goods  for 
rent,  Blades  v.  ^^rundahy  M.  fy  S.  711;  and,  where  the  sherifi"  seizes 
^oods  in  the  possession  of  the  deft.-  which  he  obtained  by  fraud,  the  sheriff 
cannot  maintain  an  action  against  the  real  owner  for  rescuing 
r*862l  them  *out  of  his  custody,  see  Earl  Bristol  v.  Wilsmorey  2 
D.  ^  R.  755,  \  B.fy  C.  514,  s.  c;  as  to  his  reseizing  goods  for 
poundage,  see  7  B.  <$*  C.  2%. 

Proof  of  the  pit.  having  the  absolute  or  gejieral  property  over  the  chat- 
tel, without  proof  of  actual  possession,  is  sufficient  to  maintain  this  action, 
for  the  general  property  of  personal  chattels,  prima  facie^  draws  to  it  a 
possession :  1  T.  R.  9.  The  owner  of  goods,  though  he  has  deposited  them 
in  the  hands  of  a  bailee,  may  maintain  trespass  for  the  taking  of  them, 
because  he  still  has  the  general  property,  1  T.  R.  12^  \%  East,  33,  in 
which  case  there  is  also  a  mixed  possession,  viz.  actual  possession  in  the 
bailee,  and  an  implied  possession  in  the  owner,  4  T.  R.  490 ;  and  the  lord 
of  a  manor  may  recover  in  trespass  for  an  injury  done  to  an  estray,  or  for 
the  taking  away  a  wreck  before  seizure  by  him,  against  a  stranger,  the 
right  being  actually  vested  in  him:  1  T.  R.  480.  So,  an  executor,  for  the 
^oods  of  his  testator,  lA.,  or  the  executor  of  an  executor.  Com,  Dig.  Tres. 
B.  5,  or  an  executor  de  son  toty  1  Chit  PI.  51;  and  the  owner  of  tithe 
may  support  trespass  after  it  has  been  set  out,  against  a  person  for  injuring 
it:  8  r.  R.  72.  The  vendee  of  goods,  even  before  delivery,  has  a  proper- 
ty sufficient  to  maintain  this  action,  Com.  Dig.  Tres.  J9. 4;  and  the  factor 
or  consignee  of  goods,  before  actual  possession,  has  such  a  constructive  one 
as  will  enable  them  to  bring  trypass :  1  B.  fy  P,  47.  So  has  a  legatee 
aiter  having  obtained  the  executor^s  assent  to  the  legacy,  'ind  he  may  bring 
trespass  for  an  injury  committed  before  such  assent :  Bro.  M.  Tres.  25. 
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Where  the  bana-fide  assignee  of  a  bill  of  sale^  executed  by  the  sh/eriff  under 
^Ji,  fa.  against  the  goods  of  A.,  allowed  the  latter  to  remain  in  the  posses- 
sion and  enjoyment  of  the  goods,  until  another  execution  was  put  in,  and 
the  same  e£[ects  were  again  seized,  it  was  held  that,  the  fu:st  execution  being 
notorious,  the  assignee  of  the  bill  of  sale  might  maintain  trespass  against 
the  sheriff,  and  that  an  absolute  change  of  possession  was  not  necessary  td 
give  effect  to  the  bill  of  sale  against  creditors:  Za/iynaf  v.  Baison,  1 D.  fy 
JR.  106,  s.  c.;4  B.  ^  C.  652.  The  landlord  of  a  tenant  from  year  to  year, 
although  there  be  no  reservation  of  the  timber  on  the  grenoMes,  may  sup- 
port an  action  of  trespass  vi  et  armis  against  a  third  person,  for  carrying  it 
away,  after  it  has  been  cut  down :  Ward  v.  •dndrews^  2  Chit.  Rep.  636 ; 
posty  875.  And  a  lessor  may  have  an  action  of  trespass  agaii^stliis  lessee, 
/or  felling  or  damaging  trees,  though  not  excepted  in  the  lease :  1  Saund. 
■322 J  n.  5 ;  7  T.  B.13.  But,  where  goods  are  delivered  «n  of  the  posses- 
sion of  the  general  owner,  and  intqisted  to  a  person,  who  is  to  havsrthe 
exclusive  right  to  use  the  thing,  the  general  owner  cannot  maintain  trespass 
for  the  injury  done  by  a  stranger,  while  such  person  continues'to  have  such 
possession  and  right:  1  Chit.  PI.  154;  4  2!  A  490;  7  7!  i?.  11;  3  Camp. 
187.  Nor  can  the  general  owner  support  this  action,  against  those  persons ' 
with  whom  the  actual  possession  and  •  exclusive  right  of  property  resides, 
for  a  mere  abuse  of  the  goods  intrusted  to  them,  though,  if  there  be  a 
destrviciion  of  the  chattel,  they  are  liable  in  trespiiss  for  the  injury:  2  Saund. 
47,  g.  If  the  owner  of  a  chattel  gratuitously  permit  aofother  person  to  use 
it,  he  may  maintain  trespass  for  an  injury  done  to  it,  while  it  ifl  so  used,  2 
Camp,  464,  though  it  is  otherwise,  where  the  chattel  is  let  to  hire :  Croft 
V.  Jllison,  3  Camp.  187,  A  B.  fy  ^.  590;  Ward  v.  M^Caulet/,  4  71  B. 
489.  Where  a  lessor,  during  the  term,  cut  down  some  oak  pollards  grow- 
ing upon  the  demised  premises,  which  were  unfit  for  timber,  it  was  held  • 
that,  as  a  tenant  for  life  or  years  would  have  been  entitled  to  them^  if  they 
had  been  blown  down,  and  was  entitled  to  the  usu  fruct.  of  them  during 
the  term,  the  lessor  could  not,  by  wrongfully  severing  them,  acquire  any 
right  to  them,  and  consequently,  that  he,  or  his  vendee,  could  not  maintain 
trespass  against  the  tenant  for  taking  them :  Channon  v.  Patchy  5B.^C. 
897. 

Proof  of  the  pit  having  a  special  property  in  the  chattel,  at  the  time  of 
the  injury,  without  proof  of  actual  possession,  will  sometimes  suf- 
fice to  ^maintain  this  action,  as  in  the  case  of  a  bailee,  with  an  £^868 3 
authority  from  the  absolute  or  general  owner,  coupled  with  an 
interest,  \  B.  fy  P.  45,  2  Saund.  47.  ci?. ;  as  a  factor,  or  coiisignee^of  goods, 
7  T.  R.  359.     A  tenant  for  years  may  support  trespass  for  cutting  down 
trees,  unless  they  were  excepted  in  the  lease,  though  he  cannot  support 
trespass  for  carrying  them  away:  see  2  Camp.  491;  2  M.  fy  S.  499;  2 
Salk.  638.     A  shopkeeper,  to  whom  goods  were  sent  to  be  sold,  or  return- 
ed, has  such  a  special  property  in  them,  which  being  coupled  with  posses-  • 
sion,  was  sufficient  to  enable  him  to  bring  trespass  against  a  person  for  taking 
them  away :  2  Camp.  576. 

Trespass  may  be  supported  by  a  bankrupt  for  good|  acquired  since  his 
bankruptcy,  against  a  wrong-doer,  7  T.  B.  397 ;  but  not  for  goods  acquired 
before :  I  C.  fy  P.  147.  A  bankrupt's  assignees  cannot  maintain  this  action 
against  a  sheriff,  for  taking  the  goods  of  lbe  bankrupt  in  execution,  after 
bankruptcyy  1  T.  B.  475,  but  before  the  issuing  of  the  commission.  By 
assignment,  the  assignees  of  bankrupt  take  all  the  subsequently  acquired 
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property  as  well  as  the  property  possessed  by  him  at  the  time  of  his  bink- 
ruptcy,  2  H.  BL  444;  and,  though  we  have  seen  that  a.  bankrupt  may  bring 
trespass  for  goods  acquired  since  his  bankruptcy,  yet  he  cannot  do  so,  if 
the  assignees  interfere,  7  2!  R.  397 ;  and  for  goods  acquired  by  him  before 
the  act  of  bankruptcy,  he  cannot  maintain  any  action,  even  if  the  assignees 
do  not  interfere,  1  C  Sf  P.  147 ;  so  that  assignees,  for  any  injury  committed 
to  the  property  of  the.  bankrupt,  which  they,  by  law,  have  the  possession 
of,  may  maintain  trespass  for  such  injury,  2  H,  BL  444,  though  the  bant 
nipt  himself,  for  a  personal  injury,  as  assault  and  battery,  slander,  and  the  like, 
must  sue  in  trespass  for  such  injury;  and  in  which  case  hb  assignees  cannot 
support  this  action:  Sir  fV.  JoneSy  215.  In  the  case  of  an  insolvent,  ^b- 
bottf  C.J,y\C*fy  P.  147,  considered  it  as  analogous  to  that  of  bankrupt- 
cy, as  far  as  the  property  previously  or  subsequentiy  acquired  by  him  was 
concerned,  except  where  the  defendant  has  acquired  a  property  in  the  soods 
under  a  warrant  of  attorney  and  judgment,  in  which  case,  the  Insolvent 
Court  is  authorized,  under  1  G.  4,  c.  19,  a.  25,  to  issue  execution:  2  Bing, 
372;  seean/e,  251,  588. 

Proof  of  the  Injury  y  and  thai  Deft,  committed  it,  ]    We  have  already 
seen  of  what  nature  the  injury  must  be,  in  order  to  maintain  thisaction.    It 
must  be  immediate,  and  committed  with  force:  ante.     It  must  be  shown 
that  the  deft.,  or  his  servant,  by  his  command,  committed  the  injurjr.    All 
the  parties  to  the  trespass  need  not  be  joined:  6  Taunt.  29,  35, 42.    There 
can  be  no  doubt  but  that  every  person  is  liable  for  his  own  immediate  act; 
but  he  may  also  be  liable  for  the  acts  of  another,  and  all  pentons  who  direct 
or  assist  in  committing  a  trespass,  are  in  general,  liable  as  principals,  though 
not  benefitted  by  the  act,  2  Saund.  47,  t.,  B.  Al  P.  41;  and  an  agent  or 
'  •  servant  is  equally  liable  as  principals,  whether  the  tortious  act  be  done  by 
the  authority  of  his  master  or  not:  ib.;  12Afo(/.  448;  \Wila.92S\  I  Chit. 
PL  72.     We  have  already  considered  the  liability  of  a  sheriff:  see  anity 
791-;^«    In  a  late  case  it  was  held,  that  the  vendee  of  a  growing  crop  of 
gries,  who  is  in  possession  of  the  field  for  the  purpose  of  making  it  into 
nay,  may  maintain  trespass  against  the  sheriff,  if,  when  cut,  the  close  be 
entered,  and  part  of  the  grass* carried  away  by  a  person  who  has  purchased 
the  grass  of  a  bailiff  of  the  sheriff,  who  had  seized  and  sold  it  undersa  f.  fa, 
against  the  original  vendor,  where  the  person  actually  entering  claims  under 
the  sale  of  the  sheriff^s  bailiff,  and  carries  off  the  crop  by  his  authority: 
Tompkimon  v.Rusaelly  9  Pricey  287,  s.p,;  6  Easty  602.     See,  further, 
as  tp  the  liability  of  an  agent,  antCy  74;  as  to  the  liability  of  justices,  antty 
613*4. 
A  party  who  sues  out  execution  is  liable  for  the  illegal  or  improper  sei- 
zure made  by  the  sheriff  or  officer,  if  he  assented  thereto;  but 
r*8]54l  such  assent*  must  be  proved,  as,  by  his  having  been  in  company 
•        *         with  the  officer  at  the  time  of  the  seizure,  iB.fyP,  369,  or  hav- 
ing indemnified  the  sheriff  in  selling  the  goods,  B,  N.  P.  41,  or  having  re- 
ceived the  goods  or  money  levied,  1  li£  fy  S.  583.    And,  where  A  em- 
ployed B.,  an  attorq^y,  to  enforce  payment  of  a  debt,  and  B.  directed  his 
« agent  to  sue  out  a  justicieSy  in  the  county  court,  and  before* the  return 
of  the  JusticieSy  the  debtor  paid  the  debt  and  costs  to  B.,  and  his  agent, 
not    knowing    of   such  payment,   afterwards    entered  up  judgment  in 
the  county  court,  although  the  deft  had  not  appeared,  and  sued  out  exe- 
cution, under  which  the  goods  of  the  pit  were  seized,  it  was  held  tiiat  both 
f  A.  and  B.  were  liable  as  trespassers:  Bates  y.  PiUing,  6B.^C.  3d.  The 
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mere  act,  howeyer,  of  a  8traDg|ery  of  making  an  inventoiy,  or  drawing  a  no- 
tice of  distress,  is  not  such  an  interference  as  will  subject  him  to  an  action: 
2  Esp.  Rep.  553.  If  the  sheriff  or  a  stranger  illegally  take  the  goods  of 
another  in  execution,  and  sell  and  deliver  them  to  a  third  person,  trespass 
cannot  be  supported  against  the  latter,  because  they  came  to  him  without 
fault  on  his  part,  2  Roll.  Jib.  556,  pi.  50;  Bro.  M.  Trespass^  pL  48  j 
but,  if  a  second  trespasser  take  goods  out  of  the  custody  of  the  first  trespasser, 
the  owner  may  support  trespass  against  such  second  taker,  his  act  not  being 
excusable:  Std.  438.  If  A.  take  the  goods  of  C,  and  B.  take  them  from 
A.,  C.  may  sue  A.  or  B.;  Bac.  M.  Actionsy  B. 

The  owner  of  an  animal  mafMueias  naturse  is  sometimes  liable  in  trespass 
for  an  injury  committed  by  it;  as,  if  the  animal  were  naturally  of  the  pro- 
pensity to  do  the  mischief  complained  of,  as  horses  and  cattle  to  trespass  on 
land,  though  the  owner  bad  no  notice,  in  fact,  of  their  propensity,  he  is  lia- 
ble for  such  mischief,  in  trespass:  2  Roll.  Jib.  568;  N,  I.  15;  8  Bl.  Com. 
211;  I  Ld.  Raym.  608,  1583;  Bac.  M.  Trespass^  G.  2.  But  a  person 
from  whose  lands  animals,  ferse  naturasy  as  rabbits,  &c.,  e8cape,'is  not  lia-> 
ble  for  an  injury  done  by  them:  5  Rep.  104;  1  Burr.  259.  Trespass, 
however,  may  be  supported  for  an  injury  committed  by  animals,y%r«  natu- 
rsBy  or  notoriously  ferocious,  and  which  have  not  been  properly  confined: 
2  Lsd.  Raym.  1583;  3  Eastj  595-6;  see  1  Chit  PI.  70.  A  person  can- 
not be  liable  for  the  act  of  cattle,  unless,  he  be  proved  to  be  the  general 
owner,  or  he  actually  sent  them  into  the  place  where  the  injury  was  com- 
mitted: 1  Saund.  27.  If  the  cattle  of  A.  be  agisted  to  B.,  and  they  escape 
into  plt.^s  land,  &c.,  B.  or  A.  may  be  sued:  'Clavtofiy  32-3. 

In  general,  trespass  is  not  sustainable  against  a  bailee  who  has  the  posses-^ 
sion,  coupled  with  an  interest,  unless  he  destroy  the  chattel,  1  Chit.  PL 
57 f  157,  7  T.  R.  7j  II;  nor  against  a  joint-tenant  in  common,  for  merely 
taking  away,  and  holding  exclusively,  the  property  from  his  co-tenant,  1 
T.R.  658,  Cowp.  430,  2  Sound.  47,  g.y  1  Chit  PI.  67 y  because  each  haa 
an  interest  in  the  whole,  and  a  right  to  dispose  thereof,  1  Lev.  29, 8  T.  R. 
145,  Co.  Lit  200,  a.y  Cowp.  217,  4  East,  121;  but,  if  the  thing  be  de- 
stroyed, the  trespass  lies,  Co.  Lit.  200,  a.,  as«  if  a  tenant  at  will  cut  down 
trees,  trespass  lies:  7  7^.  i?.  11;  Co.  -Lit.  57,  a.,  &c  And  this  action 
may  be  supported  against  a  bailee  who  has  only  a  bare  authority,  1  Leon. 
87",  Cro.  EL  781,  5  Co.  13,  b.;  and  it  lies  by  an  out-going  tenant  against 
the  in-coming  tenant,  for  taking  the  manure  though  the  latter  had  a  right 
to  it  on  paying  for  it:  16  EastyWQ.  One  joint-tenant,  or.  tenant  in  com- 
mon, may  support  trespass  against  his  co-tenant,  when  £he  qhattel  is  de^ 
9troyed:  2  Saund.  47,  b.g.;  8  T.  R.  146  j  see  post 

A  party  may  be  liable  for  a  trespass  in  respect  of  his  previous  consent, 
or  request,  that  the  trespass  might  be  done;  as,  if  A  command  or  request  B 
to  commit  a  trespass  towards  C,  and  B.  do  it,  this  action  lies  against  A,  as 
well  as  against  B:  1  Camp.  187;  2  fF.  BL  R.  1055;  Com.  D.  tit  Tres- 
pass y  C.  I.  It  may  also  be  supported  against  a  person,  not  being  an  infant, 
or  feme  cover tey  who  afterwards  assents  to  a  trespass  committed  for  his  use 
or  benefit y  Cowp.  478,  3  fVils.  377;  for,  in  such  case,  his  sub- 
sequent* assent  amounts  to  a  command,  according  to  the  max-  f^SSSI 
im  omnius  ratihabitio  retrohabitur  et  mandato  priori  qui 
paratuTy  3  Moo.  519:  but  such  subsequent  assent  would  not  subject  him  to 
an  action  for  a  forcible  entry:  4  Inst.  317;  Co.  Lit.  180,  b.  n.  4.  But, 
without  such  consent,  trespass  does  not,  in  general,  lie;  as,  if  A  command 
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his  servant  to  do  a  lawful  act,  as  to  distrain  the  goods  of  B,  and  be  wnor*^ 
fully  take  the  goods  of  C,  A.  is  not  liable,  3  Wils.  312,  317, 1  East,  108, 
the  liability  of  a  sheriffbeing  an  exception:  antCj  792.  And  the  mere  ac- 
ceptance of  goods  illegally  taken  by  another,  does  not  always  furnish  evi- 
dence  of  an  assent,  2  Boll.  555,  /.  50;  as,  if  a  pound-keeper  receive  goods  il- 
legally distrained:  Cotvp,  476. 

As  to  the  liability  of  partners,  see  antej  711;  bankrupts,  an/e,  255;  mar- 
ried women,  ante^  572. 

Damages.^  Evidence  must  be  adduced  in  support  of  the  damages  stated 
in  the  declaration.  The  intent  with  which  the  trespass  was  committed  may 
be  taken  into  consideration  by  the  jury,  in  giving  damages:  2  Stark,  213. 
Under  the  usual  averment  of  damages  called  alia  enormia^  damages,  and 
matters  naturally  arising  from  the  act  complained  of,  may  be  given  in  evi- 
dence in  aggravation,  though  not  stated  specially,  see£.  JNT.  P.  89;  but  pit 
cannot,  under  this  averment,  show  matter  which  would,  of  itself,  be  the 
subject  of  an  action,  as  that  deft,  took  away  pit 's  horse,  or  that  he  debauch- 
ed his  daughter,  whereby  he  lost  her  services,  or  the  like,  B.  K  P.  89, 
Holty  C.  N*  P.  700,  1  Stark.  78;  tjiough  he  might  give  in  evidence  the 
mere  debauching  of  his  daughter:  %b,\  6  mod,  127. 

In  trespass  for  destroying  a  picture,  deft  misht  show  in  mitigation,  that 
it  was  a  scandalous  libel:  in  which  case  pit  would  only  recover  Sie  value  of 
th«  canvas  and  paint:  Du  Bost  v.  Bertsfordy  2  Camp.  511. 

Evidence  under  Special  Plea.]  The  evidence  must  depend  on  the  is- 
sue taken.  See  the  various  titles  of  defences  throughout  the  work.  Where 
to  a  plea  of  justification  the  pit  has  replied,  de  injuria  sua  propria  absque 
tali  causa  J  the  whole  matter  of  the  plea  is  put  in  issue,  and  must  besubstan- 
*  tially  proved,  so  far  as  it  is  material  to  constitute  a  plea  of  justification:  see 
Phillips  V.  HowgatCj  5  B.  fy  Ji,  220.  Where  the  plea  consists  of  two  parts, 
either  of  which  would,  if  separately  pleaded,  amount  to  a  good  defence,  it 
would  suffice  to  prove  either  of  those  facts,  Spilsbury  v.  Mtchlethwaite,  1 
Taunt.  146;  and  it  suffices  for  deft  to  prove  a  justification  which  covers  the 
trespass,  although  it  does  not  cover  the  matter  of  justification,  Taylor  v. 
ColCf  3  T.  B,  292,  1  H.  bl.  S55yS.  c;  and  see  an/c,  97-8,  683,  as  to  reply- 
ing excess  or  new  assigning. 

Evidence  for  .Dependant.]  We  have  seen  as  to  what  deft  may  give  in 
evidence  under  the  general  issue,  and  evidence  must  be  adduced  accordingly; 
as  to  evidence  in  mitigation  of  damages,  supra;  as  to  evidence  under  special 
plea,  see  ^^ Accord  and  Satisfacfionf^'  ^^  Limitations^*^  ^^ Judgment 
Becoveredy"  ^^Award,*^  ^^Common,^*  "fFay,"  ^^Liberum  Tmemen- 
turn.'' 

Evidence /or  Plaintiff  in  Trespass  to  Real  Property. 

Under  General  Issue.  ]  We  have  seen  what  this  plea  puts  in  issue,  antCf 
856.  Pit.  must,  under  it,  be  prepared  to  show  that  the  property  injured  is 
the  subject  of  an  action  of  trespass;  its  situation  as  described;  the  plt.^s 
right  thereto;  the  injury,  and  that  de/t.  committed  it  and  the  damages. 

Proqfthat  the  Property  Injured  is  the  subject  qfan  action  of  Tres^ 
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pass.'\  We  have  already  seen  what  real  property  may  be  the  subject  of  an 
action  of  trespass:  ante^  854.  It  must  be  something  tangible  or  fixed. 

Proof  of  Situation  of  Property y  as  described,'^  This  must  [*866l 
be  established^  see  ante^  450,  855;  as  to  what  a  variance,  j9o«/. 

Proof  of  Plaif^tiff^a  Right  to  the  property  injured,']  This  being  a 
possessing  action,  the  gist  of  it  is  the  injury  to  the  possessiofi,  and,  unless 
at  the  time  the  injury  was  committed  the  pit.  be  proved  to  have  been  in  ac- 
tual possession,  the  action  cannot  be  supported,  5  Eastj  485-7;  and,  though 
the  title  may  come  in  question,  yet  it  is  not  essential  to  the  action  that  it 
should:  WilleSy  221;  I  East,  244;  10  East^  65,  74.  There  is  no  such  con- 
structive  possession  of  the  land  and  other  real  property,  to  enable  a  party  to 
maintain  this  action,  as  there  is  in  the  possession  of  jver^ona/ property:  5 
JEast,  485;  Bae.  M.  Trespass^  C.  3. 

Proof  of  actual  possession,  whether  legal  or  not,  is  sufficient  to  main- 
tain this  action  against  a  wrong-doer,  or  a  person  who  cannot  make  out  a 
title,  prima  facie  entitling  him  to  the  possession  :  1  East^  244  ;  3  Burf\ 
1563;  2  Str.  1238.  Therefore  a  tenant  for  years,  2  Soil.  Abr.  55l,  Sid. 
347,  a  lessee  at  will,  t6.,  and  a  tenant  at  sufferance,  16.,  13  Co.  69,  1  Ea>sty 
S45,  n.  a.  Com.  D.  Trespass^  B,  1,  1  Saund.  322,  n.  5,  may  support 
this  action  against  a  stranger,  or  eyen  against  his  landlord,  unless  a  right  of 
entry  be  reserved,  11  Mod.  209,  Co.  £>.  Biens,  H.  \\  Co.  48  ;  or  unless 
the  landlord  have  a  right  to  re-enter  by  law;  as  where  tenancy  has  ex- 
pired, and  the  tenant  becomes  a  trespasser;  Turner  v.  Meymottj  7  Moo. 
574;  1  Bing.  158,  s.  c;  Taunton  v.  Costar,  7  T.  S.  431,  s.  p*  A  par- 
ty having  the  legal  title  to  land,  having  entered,  may  maintain  trespass 
against  a  person  wrongfully  in  possession  at  the  time  of  entry,  and  continu- 
ing in  such  possession  afterwards:  Butcher  v.  Butchery  7  B.  4*  C.  399.  A 
servant,  having  the  key  a^d  care  of  a  house,  may  sometimes  sue:  2  C.  ^ 
P.  33.  Where  trees  are  excepted  in  a  lease,  the  land  on  which  they  grow 
19  necessarily  excepted,  also;  consequently,  if  the  tenant  cut  down  the  trees, 
the  landlord  may  maintain  trespass  for  breaking  and  entering  his  close,  and 
cutting  down  the  trees :  Rolls  v.  Rocky  2  S.  N.  P.  1287.  Where  the 
owner  of  property  gave  certain  commissioners  leave  to  build  a  dam  upon 
his  ground,  it  was  held  the  commissioners  might  maintain  trespass  against  a 
stranger  for  breaking  it  down,  5  B.  fy.  A.  600,  \  D.  fy  R.  225,  s.  c;  and, 
even  without  such  permission  on  the  part  of  the  owner  of  the  property, 
trespass  might  he  maintained  ;  as,  where  the  pit.  placed  posts  on  the  land 
of  a  person,  and  the  deft,  took  them  away,  it  was  decided  that  the  pit  had 
sufficient  possession  to  support  tresp&tss  against  the  wrong-doer :  8  East^ 
394,  recognized  in  3  J9.  ^  A.  603.  The  court,  in  the  last-mentioned  case, 
5  B.  ^  j9.  602,  held  that  a  person  in  possession  of  property,  whether, 
rightfully  or  wrongfully,  may  maintain  trespass  against  a  mere  wrong-doer: 
4c  B.  fy  C.  574 ;  6  D.  ^  R.  572.  The  actual  possession  of  crown  lands, 
under  a  parol  license  from  the  crown,  entitles  the  party  in  possession  to 
maintain  trespass  against  a  wrongdoer:  Harper  v.  Charlesworthy  Q  D.  fy 
S,  672y  s.  c;  4  B.  ^  C.  574.  By  his  indnction,  the  parson  is  put  in  pos- 
session of  a  part  for  the  whole,  and  may  maintain  an  action  for  a  trespass  on 
the  glebe  of  land,  although  he  has  not  taken  actual  possession  of  it,  Bui" 
zoar  V.  Bulwary  %  B.  fy  A.  470 ;  and,  on  the  determination  of  a  lease  at 
willy  by  the  death  of  the  lessee,  the  lessor  may  sue  in  trespass  before  en- 
Voi.  11.  51 
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try:  Co.  Lit  63,  b;  1  Lev.  202  ;  and  see  4  j9.  4*  C.  583;  6  27.  4>  A  572, 
Though  the  freehold  of  the  church-yard  is  in  the  parson,  trespass,  and  not 
case,  Ties  against  a  person  who  wrongfully  i:emoves  a  tombstone  from  the 
church-yard,  erected  by  pit's  wife  during  his  absence  as  a  transported  fe- 
lon; Spooner  v.  Brewster,  3  Bing.  136,  8.  c;  2  C.fy  P.  34.  The  owner 
of  the  ^il  of  a  public  way.  Mayor  of  Northampton  v.  Ward,  I  W\k. 
110,  Str.  1004,  or  market,  1  Wils.  107,maymaintain  trespass  against  any 

one  who  makes  use  of  it,  extending  beyond  fliose  piiyileges 
r*867l    which  the  publjc  possess,  without  the  *license  of  the  owner. 

Whenever  there  is  an  exclusive  right,  trespass  may  be  supported 
for  an  injury  committed  during  the  existence  of  such  right,  though  the 
party  had  not  the  absolute  right  to  the  soil,  or  the  whqle  property  therein, 
and  however  temporary  his  interest,  3  Burr.  1563,  1824,  5  Ea^t,  485-6.-7, 
.  Cro.  Eliz.  421;  as,  if  a  person  have  an  exclusive  right  to  cut  turf  and 
peat,  or  cut  thorns,  he  may  support  trespass,  quart  clausum  fregity  and 
for  cutting  the  turf,  3  Burr.  1560,  1824,  2  Salk.  638,  2  M.  fy  S,  499;  and 
it  may  be  supported  for  a  trespass  in  a  portion  of  a  common  field,  after  the 
dtetment  to  the  ph.:  Cro.  Eliz.  421;  5  East,  480-5-6-7. 

One  who  has  contracted  with  the  owner  of  a  close  for  the  purchase  of  a 
iprowing  crop  of  grass  there,  for  the  purpose  of  being  mown  and  made  into 
..jhay  by  the  vendee,  has  such  an  exclusive  possession  of  the  dose,  though 
for  a  Hmited  purpose,  that  he  may  maintain  trespass,  qvMre  clausumfregiif 
against  any  person  entering  the  close  and  taking  the  grass,  even  with  the  as- 
sent of  the  owner :  Crosby  v.  PTadsworth,  6  Easty  602  :  s.  p.;  9  PrUey 
287.  But,  where  a  full-grown  crop  of  potatoes  was  purchased  while  in 
the  ground,  to  be  taken  away  itnmeaiately,  it  was  held,  the  purchaser  had 
not  such  an  interest  in  the  profits  of  the  soil,  as  would  entitle  him  to  main- 
•tain  trespass,  guare  clausum /regit :  11  East,  362.  The  possessor  of 
herbage,  or  right  of  feeding  cattle  on  certain  closes,  may  maintain  trespaw 
against  any  person  who  infringes  that  right,  or  may  even  distrain  cat- 
tle doing  damage  there:  5  T.  B.  333.  A  copyholder,  who  holds  under  a 
special  custom  of  the  manor,  a  tenant  for  life,  or  tenant  for  years,  may  re- 
cover in  this  action  damages  against  the  lord  of  the  manor,  for  cutting  down 
so  many  trees  as  will  deprive  them  of  their  right  of  estovers,  &c. :  B.  N.  P. 
65^  a.  The  lord  or  owner  of  the  soil  may  support  this  action  against  a 
commoner,  though  he  may  have  a  right  to  enter  if  he  commit  any  trespassa- 
ble  act:  Cro.  J.  195;  Bac.  Ah.  tit.  Trespassy  C.  3.  If  the  pit  were  in 
possession  of  the  lands,  &c.,  at  the  time  when  tlie  injury  was  committed, 
the  circumstance  of  his  having  quitted  possession  before  the  commence- 
ment of  the  action,  constitutes  no  objection  :  Bac.  M.  tit.  TrespasSy  C.  3. 
Proof  that  the  premises  were,  at  the  time  of  the  injury,  in  the  occu- 
pation, by  a  gamekeeper  or  other  servant,  of  the  pit,  he  not  paying  rent, 
will  be  evidence  of  the  possession  the  pit:  16  Easty  33,  36  ;  Lit  Rep. 
139.  Paying  rent  for  having  the  privilege  of  shooting  over  and  tak- 
ing the  grass  of  lands  is  evidence  of  actual  possession  \  4  B.  fy  C.  574;  6 
D.  fy  R.  572 ;  and  see  further,  as  to  evidence  of  seisin,  antey  457,  729. 
Cutting  down .  trees  in  a  way,  or  clearing  it,  is  evidence  to  prove  the  right 
of  soil  of  the  way  :  Berry  v.  Goodmauy  2  Leon.  148.  If  the  pit  be 
proyed  to  be  owner  of  land  on  both  sides  of  a  river,  he  will  be  presumed 
to  be  the  owner  on  the  whole  river:  Hargr.  Law  Tracts,  5.  Where  there 
are  two  adjacent  fields,  separated  by  a  hedge  and  ditch,  the  hedge,  prima 
facie,  belong?  to  the  «waer  of  the  field  in  which  the  ditch  is  not;  and,  if 
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tiiere  are  two  ditches,  one  on  each  side  of  the  hedge,  then  the  ownership  of 
the  hedge  must  be  ascertained  by  proving  acts  of  ownership:  Ouy  v.  Westy 
2  S.  N.  P.  1287,  per  Bayley^  J.;  and  see  Bowles  v.  Millet^  3  Taunt 
138.  The  property  in  a  bank  generally  follows  that  of  the  soil  from  which 
it  is  contructed,  but  the  property  in  a  wall  belongs  to  him  who  is  bound  to 
repair  it:  see  Duke  of  Newcastle  v.  Clarke^  8  Taunt,  602;  2  Moo.  666,  s. 
c;  see  5  Taunt,  20.  As  to  the  right  to  trees  growing  on  boundaries  of 
premises,  see  1  Ld.  Raym.  737 ;  B.  N,  P.  85;  2  JRoL  R.  141,  255.  In 
general,  waste  land  next  adjoining  a  public  high-way  is  presumed,  jortma.. 
Jade,  to  belong  to  the  owner  of  the  land  next  adjoining  such  waste,  and 
not  to  the  lord  of  the  manor.  Steel  v.  Prichetty  2  Stark.  468;  but  such 
presumption  may  be  rebutted  ;  and,  if  the  waste  be  contiguous  to,  or  com- 
municate with  open  common  or  larger  portions  of  land*  the  presumption 
is  either  rebutted  or  considerably  narrowed:  see  (rrose  v.  fPest^  7  Taunt. 
41;  Headlam  v.  Hedley^  Holty  C.  N.  P.  463. 

*0n  the  other  hand,  if  the  party  be  not  in  actual  possession,  r*868"l 
he  cannot  sue;  therefore,  a  landlord  cannot,  during  a  subsisting 
lease,  support  trespass,  but  the  action  of  trespass  should  be  in  the 
name  of  the  tenant,  or  the  landlord  must  proceed  in  case  as  a  reversiofter, 
unless  the  injury  was  committed  to  trees  or  other  property  excepted  in  the 
lease,  or  trees  were  carried  away,  when  the  latter  may  support  trespass  for 
cutting,  injuring,  or  carrying  away  the  same:  Bro.  M.  Trespass,  PI,  55. 

1  Sound.  322,  n.  5;  7  T.  R.  13;  8  East,  190;  Bac.  ab.  Trespass,  C.  3; 
4  Taunt.  316;  1  Chit.  PL  52,  161.  A  mere  right  to  enter  is  not  suffi- 
cient; therefore,  a  parson,  before  induction,  cannot  maintain  trespass,  Fin. ' 
Jib.  Entry,  G.  4,  Trespass,  S.  Bac.  M.  Leases,  M.;  nor  can  a  lessee  for 
years,  Bac.  M.  Leases,  M.;  nor  an  assignee,  ^c,  1  Ld.  Raym.  367,  1 
B.  fy  B.  245;  nor  an  heir  or  devisee,  Plow.  142,  2  Mod.  7;  nor  a  purchas- 
er, Carter  ^^.  Com.  D.  Trespass,  B.  3, 2  Roh  M.  553,  before  entry:  and 
see  1  Chit.  PI.  162.  The  commissioners  of  sewers  cannot  maintain  an  ac-^ 
tion  of  trespass  against  the  commissioners  of  a  harbour  for  breaking  down  a 
wall  or  dam  erected  by  the  former,  as  such  commissioners,  across  a  naviga- 
ble river,  as  the  authority  to  be  exercised  by  them,  on  behalf  of  the  public, 
does  not  vest  in  them  such  a  property  or  possessory  interest  as  will  enable 
them  to  maintain  such  action:  Newcastle  {Duke)  v.  Clarke,  8  Taunt.  602; 

2  Moo.  666,  s.  c;  and  see  Hollisv.  Goldfinch,  I  B,  fy  B.  205;  2  D.^R. 
316,  s.  c.  A  person  having  a  right  to  sit  in  a  pew  has  not  the  exclusive  pos- 
session, and  he  cannot  support  trespass  even  against  a  stranger,  the  poises- 
sion  of  the  church  being  in  the  parson:  I  T.  Jx.  430;  Clifford  v.  Wicks,  1 
B.  ^  A.  498;  and  see  Rogers  v.  Brooks,  3  Bing.  137;  2C.ii.P.  C.  N. 
P.  34.  And  a  person  having  a  mere  incorporeal  right,  as  of  common  of 
pasture,  turbary,  ^c,  cannot  support  trespass  yware  clausum /regit  for 
treading  down  the  grass  growing  upon  the  land  upon  which  he  has  such  right 
of  common,  &c. ;  for,  although  a  commoner  has  a  right  to  take  such  grass  by 
the  mouths  of  his  commonable  cattle,  he  is  not  to  be  considered  as  in  pos- 
session of  the  land:  Bro.  Trespass,  PI.  174;  Bac.  M.  tit.  Trespais,  C.  3; 

3  Burr.  1825;  Cro.  El.  421. 

Proof  of  the  Injury,  and  that  Defendant  committed  tV.]  We  have  al- 
ready seen  of  what  nature  the  injury  must  be,  to  maintain  this  action;  viz. 
that  it  must  be  immediate,  and  committed  with  force:  ante,  853.  Even 
shooting  at  and  killing  game  on  another's  land,  though  without  an  actual  en*- 
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try,  is  in  law,  an  entry:  11  Mod.  74,  T3t.  And  it  is  immaterial  wheUn' 
theelose  were  enclosed:  Dott  fy  Stud.  30;  7  East f  207.  We  have  already 
seen  as  to  T^Iyat  persons  are  liable  to  this  action,  and  what  evidence  is  suffi- 
cient to  show  deil.  committed  the  injury:  antej  863-4.  If  one  tenant  in  com* 
mon  disturb  the  other  in  possession,  this  action  may  be  supported,  as  if  two 
be  tenants  in  common  of  a  folding,  and  one  of  them  by  force  prevent  the 
other  from  erecting  hurdles,  ^e.^  Co.  Lit.  200,  b. ;  but  the  proper  remedy 
by  onejoint  tenant,  or  tenants  in  common,  against  the  other,  who  commits 
waste  to  the  land  or  otherproperty,  as  by  cutting  down  trees  unfit  to  be  cat 
down,  is  an  action  on  the  case  for  a  misfeazance:  8  T.  R.  145;  Com.  D.  Ea^ 
tattj  K.  8.  Though  trespass  does  ^not  lie  against  a  tenant  in  common  for 
taking  the  whole  profits,  yet,  if  he  drive  out  of  the  land  any  of  the  cattle  of 
the  other  tenant  in  common,  or,  hinder  him  from  entering  or  occupying 
the  land,  this  action,  or  an  ejectment,  may  be  supported:  &f.  Lit.  199,  b. ; 
3  Wils.  119/  12  Mod.  567. 

Damages."]  These  must.be  proved  as  stated':  as  to  what  may  be  ^ven 
in  evidence  undf'r  the  alia  emrmiaj  see  onie,  865;  as  to  evidence  in  nutiga- 
tion^  see  ante^  it. 

Ikidence under  special  Plea.}  This  must  depend  on  the  issue  raised: 
see  generally,  ante^  865;  and  see  the  various  titles  of  defences  throughout 
the  work-. 

[[**69]  *  Evidence  for  defendant. 

We  have  already  seen  what  defence  may  be  set  up  under  the  general' i^ 
sue,  antCf  856;  and  evidence  must  be  adduced  accordingly:  as.tQ  evidencid 
under  special  plea,  see  anit^  865;  and  see  the  various  titles  of  defenbes  in 
tfie  work,  as,  ^'Accord  and  Satisfaction^'^  ^^Award^^^  **Limiiationy^^ 
'^License,'^  ^^Common,''  "»^ay." 
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JFhen  the  Proper  Form  qfHemedy. 

Teover  ifl  a  form  of  remedy  adopted  for  the  recovery;  in  flamages,  of  an 
injury  occasioned  to  a  person  having  the  property  in  a  right  of  .possession, 
of  personal  property,  by  a  wrongful  conversion  by  deft,  of  such  property  to 
his  own  use. .  The  /oundation  of  the  action  is  not  the  acquisition  of  the  pro- 
perty by  the  deft. ,  but  the  deprivation  of  property  to  the  pit. :  per  Bayl^  J, , 
S  B.  ^  ^.  687.  The  fact  of  finding  is  an  immaterial  one,  and  consequent- 
ly is  not  traversable:  1  N.  JR.  146. 

The  general  requisites  to  support  this  action,  therefore,  are,  that  the  pit 
has  9i  property  in  the  chattels,  as  also  a  right  qjf  possession  over  them  at  the 
time  of  conversion,  that  such  chattels  should  be  personaly  and  ihat  deft.  ha3 
wrongfully  cortthrted  them  to  his  own  use.  It  will  be  mere  conveoient,' 
perhaps,  to  consider  these  requisites  more  fully  when  treating  of  the  evi-; 
dence  necessary  to  suraort  the  action:  see  post. 

Whenever  ^re^po^i^r  taking  goods  will  lie,  that  is  where  they  are  taken 
wrongfully,  trover  will  also  lie,  for  one  jmy^quialify  but  not  increase  a  tortr  . 
Bisf^  V.  MontagtUj  Cro.  EL  824,  s.  c.;  Shipwick  v.  Blanchard,  &ro. 
J.  50,  Sir  T.  Baym.  472;  Coppery.  Chiity,!  Burr.  31,  s!  p.;  Put  v.  RatD- 
Sterne,  4  T,  B.  298;  in  which  it  was  held  that  trover  would  lie  far  goods 
taken  under  a  wrongful  distress,  but  it  will  not  Jie  for  goods  irregularly 
sold  under  a  distress,  the  statute  11  6.  2,  c.  19,  «,  19,  having  declared  that 
no  person  should  be  considered  as  a  trespasser,  ab  initio^  for  any  thing  irre- 
gularly done  under  a  distress:  Wallace  v.  King,  1  H.  BL  13. .  Ani9,.if  the 
whole  rights  an4  merits  of  a  case  have  been  discussed  and  determined  ixi 
one  action,  the  judgment  in  it  may  be  pleaded  in  bar  to  the  other,  LacOn  v." 
Barnard,  Qro.  tar.  35,  Ferrers  y.  ^rden,  Cro-  El.  G6S,  Lechmere  v. 
7hpladyy.2  Vent.  169;  but  the  converse  of  the  proposition  does  not  hold, 
for  trover  inay  often  be  brought  where  trespass  cannot;  as,  where  goods 
are  lent  or^delivered  to  another  to  keep,  and  he  refuses  to  return  them  on 
demand,  trespass  does  not  lie,  but  the  proper  remedy  is  trover:  Sir  T.  ^ 
Baym:  472;  2  Fen.  70.  So  where  the  taking  is  lawful,  or  at  least  excus- 
able, trespass  cannot  be  su]>ported,  but  the  owner  must  bring  trover;  thus, 
where  one  6.,  pn  the  5thT)ec  1753,  obtained  judgment  against  J.  and 
on  the  same  day  took  out  execution,  and  J.'s  goods 
*  were  s^zed  under  it  on  the  4th,  J.  committed  an  act  of  bankrupt-  r*870^ 
cy,  and  on  the  8th  a  commission  was  taken  out,  and  an  assign- 
ment executed,  and  aftewards  on  the  28th  the  sheriff  sold  the  goods,  ft  wa3 
held  that  the  seizing  of  the  goods  before  the  commission  and  assignment  was 
excusable,  and  the  sheriff  was  not  a  trespasser  by  relation,  but  the  sale,  after 
the  commi^ion  and  assignment,  was  a  conversion,  and  subjected  the  sheriff 
to  an  ac^on  of  trover,  at  the  suit  of  the  assignees  of  J. :  Cooper  y.-Chitiy, 
1  Burr.  25;  and  see  Smith  v.  Milles,  I  T\  B.  475,  If  the  pit  should  by 
mistake  bring  trespass  instead  of  trover,  and  judgment  be  given  against  him 
for  that  reasoQ,  it  seems  the  deft,  cannot  plead  it  in  bar  to  an  action  of  trover,. 
brought  afterwards  against  him:  Ferrers  v.  ^Trden,  Cro.  El.  GGS;  Lmof% 
T.  Barnard,  Cro.  Car.  35;  Lechmere  v.  Toplady,  '2  Feni.  169,  170j 
Put  y.  Bawsteme,  Sir  T.  Baym.  472;  Qilb.  Ev.  266-7;  2  Saund.  47,  J9. 

In  same  inst^uices,  trover  and  assumpsit  are  eoncurrent  remedies,  see " 
ante,  ill,  337;  though,  in  general^  trover  is  the  preferable  remedy,  ante, 
111,  338.    As  to  when  trover  does  not  lie  for  a  mere  dknisaion  or  ii«ifeaz- 
«Qoe^seejKtt/^88a 
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Form  jof  Pleadings. 

Declaration.']  The  venue  is  transitory:  Salk.  290. 

The  declaration  should  state  that  the  pit.  was  possessed  of  the  goods,  asqf 
his  awn  proper  goods;  but  it  has  been  held  that  the  omission  of  these  words  is 
not  material  ^(ierverdicty  Maynard  v.  Bassett,  Moo.  691,  Jones  v.  fFtnck- 
worthy  Hard.  Ill,  Hudson  v.  Hudson,  Latch.  214;  though  not  after judg« 
ment  after  default,  2  S,  N.  P.  \^\5\  and  if  the  pit  has  never  had  actual 
possession  of  the  goods,  he  need  not  allege  that  he  was  possessed,  as  where 
goods  of  a  testator  are  taken  and  converted,  after  his  death,  and  before  the  ex- 
ecutor obtains  possession  of  them,  he  may  declare  that  the  testator  was  pos- 
sessed of  the  goods  and  chattels,  and  the  deft.,  after  his  death,  converted 
them  without  saying  that  the  executor  was  possessed:  Hudson  v.  Hudson, 
Latch.  214.  For  a  conversion  after  the  death  the  executor  mky  also  de- 
clare upon  his  own  possession  as  executor,  Jenkins  Y.Plombe,  6  Mod.  182; 
but  it  IS  not  tdvisable  to  do  so  if  there  be  not  some  good  ground  for  es- 
tablishing such  conversion,  as  such  a  count  would  render  the  plaintiff  lia- 
ble to  costs  if  he  failed:  Latch.  214,  220;  Cro.  Gar.  219;  Bollard  y. 
Spencer  7  T.  B.  358.-  Tattersallv.  Oroote,  2B.^P.  256;  2  Taunt.  116/ 
Com.  B.  162.  It  is  not  necessary  for  the  pit.  to  name  himself  executor, 
where  there  has  been  a  conversion  after  the  death:  Eaves  v.  Mocato,  1 
Salk.  314.  If  the  goods  were  taken  in  the  testator's  life-time,  and  kept 
to  tl^e  time  of  his  death,  although  not  used  until  after,  the  during  ex- 
ecutor may  declare,  of  a  trover  and  conversion,  the  testator's  life-time: 
Crosier  v.  Ogleby,  1  Str.  60.  The  assignees  of  a  bankrupt,  who  hare 
never  had  actual  possession,  may  declare  either  on  the  possession  of  the 
bankrupt,  or  on  their  6wn  constructive  possession ;  and,  in  general,  it  is 
advisable  to  insert  in  the  declaration  pounts  in  each  form,  for,  where  the 
assignees  of  two  partners,  bankrupts,  declared  on  the  possession  of  the  bank- 
rupts'Only,  and  it  appeared  in  evidence,  that  the  greater  part  of  the  goods 
in  question  belonged  to  one  of  the  partners  only  before  the  commencement 
of  the  partnership,  and  had  never  been  brought  into  the  partnership  fund, 
and  that  the  residue  formed  part  of  the  joint  estate,  Ld.  Kenyan,  C.  /., 
held  that  the  pits,  could  recover  the  residue  only ;  whereas,  if  there  had 
been  a  count  on  the  possession  of  the  assignees,  as  it  was  a  joint  commission, 
and  the  assignment  under  such  commission  passes  bothjoint  and  separate 
effects,  the  whole  might  have  been  recovered.  Cock  v.  Junno,  MS.  Selw. 
,  N.  P.  1316;  and  there  would  not  be  any  misjoinder,  since  the  pits,  would 
have  described  themselves  as  assignees  of  both  paruiers  in  the  count,  on 
their  own  possession,  which  they  might  well  do,  although  the 
r^87ll  property  was  separate,  tke  commission  being  joint  ^'  *Howeyer, 
assignees  under  a  joint  commission,  when  suing  for  a  separate 
demand,  arc  not  obliged  to  describe  themselves  as  assignees  of  all  the  bank- 
rupts :  it  is  su£Bcient  if  they  describe  themselves  as  assignees  of  those  bank- 
topts  for  whose  separate  demands  they  sue :  Scott  v.  Pranklin,  15  East, 
428 ^^  Stanehouse  v.  Be  Silva,  3  Camp.  399 ;  Harvey  v.  Morgan,  2  Stark. 
17.  But,  where  the  commissions  are  separate,  and  the  same  persons  ap- 
pointed assignees  under  each,  although  they  may  declare  for  a  joint  demand, 
due  to  all  or  any  number  of  the  bankrupts,  describing  themselves  as  assignees 
of  those  bankrupts,  Scott  v.  Franklin,  15  East,  428,  Streatfield  v.  HaUi- 
day,  S  71 B.  119,  y^i  tfaey  cannot  declare  in  the  same  declaration  for  8q)»- 
rate  demands  due  to  each  bankrupt,  aor  for  joint  demands  and  alio  sqMi- 
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nte  demands,  Hancock  ▼.  Haywood,  3  T,  B.  433;  nor,  as  it  should  seem, 
oould  they,  if  the  commission  were  joint,  notwithstanding  what  is  thrown 
out  in  Smith  y.  Goddard^  3  B.  ^  P.  469;  for  the  assignees  are  in  no  bet- 
ter situation  than  the  bankrupts  would  have  been,  if  solvent,  and  the  bank- 
rupts must,  undoubtedly,  have  brought  separate  actions.  The  suggestion 
of  ltd.  KenyoTif  C.  «A.,  as  to  a  second  count,  in  the  above  case  of  Cock  v. 
Tunno,  is  not  repugnant  to  this  principle,  because,  that  count  would  have 
been  grounded  on  the  property  which  passed,  by  the  assignment,  to  the 
assignees  of  both  the  bankrupts,  whereas  the  other  cases  in  this  note  are 
grounded  on  the  contracts  made  by  the  bankrupts;  and,  therefore,  it  neces- 
sarily appears  by  the  declaration,  that  the  causes  of  action  are  separate,  and 
it  is  apprehended  that,  even  in  trover  by  assignees,  a  count  on  the  posses- 
sion of  one  bankrupt,  and  another  on  the  possession  of  the  other  bankrupt, 
would  be  a  misjoinder.  That  the  assignees  are  in  the  same  situation  as  to 
joint  or  separate  property  that  the  bankrupts  would  hav^  been  in,  is  clear 
from  the  case  of  Jarvis  v.  Tayleur,  3  B.  fy  ^.  557.  Where  there  are 
separate  commissions  against  several  partners,  and  different  assignees  under 
each  commission,  in  declaring  for  a  joint  debt,  the  assignees  must  not  de- 
'Bcribe  themselves  as  joint  assignees,  but  as  assignees  of  each  bankrupt 
respectively ;  Bay  v.  navis^  2  i.  Moo.  3.  And  assignees,  under  a  joint 
commission  against  A;  and  B.,  who  have  committed  acts  of  bankruptcy  at 
different  times,  cannot  recover  money  received  by  the  deft,  during  the  in- 
terval of  the  acts  of  bankruptcy,  either  as  money  had  and  received  tp  the 
use  of  the  bankrupts,  or  to  the  use  of  the  assignees :  Hogg  v.  Bridges,  H 
B.  Moo.  122 :  2  Saund.  47 ;  see  Butts  v.  Bilks,  4  Price,  240.  In  tro- 
ver, by  husband  and  wife,  the  declaration  ought  not  to  allege  the  possession 
within  both:   Fe/v.  165. 

The  cjhattels  should  be  described  with  such  certainty,  that  the  jury  may 
know  what  is  meant;  but  the  same  accuracy  and  precision  are  not,  it  seems, 
required  as  in  an  action  of  detinue,  which  is  for  the  recovery  of  things  in 
specie.  Hence,  a  declaration  in  trover  for  ten  pair  of  curtains  and  valance, 
Taylor  v.  Wells,  2  Saund.  74,  or  for  the  furniture,  apparel,  &c.  belong- 
ing to  a  certain  ship,  Carth.  131,  has  been  held  good:  and  see  2  Selw.  Nl 
P.  1315.  It  is  not  necessary  to  state  the  date  of  a  deed,  1  fFils.  116,  Bac. 
Jib.  Trover,  F.  1,  J9.  N.  P.  37.  What  a  sufficient  description  of  a  lease 
and  release,  see  1  Bing.  45,  7  Moo.  3d4,  s.  6 ;  how  to  describe  money, 
6B.  Sr^*  ^^^9  1  2>.  ^  B.  2b2,  s.  8.  The  chattels  must  be  stated  to  be 
of  some  value,  sufficient  to  cover  the  real  value:  see  4  J9.  8^  Jl.  271. 

The  alleged  finding  is  immaterial,  the  conversion  being  the  ^st  of  the 
action:  ante,  869.  The  mode  in  which  deft,  made  the  conversion  need  not. 
be  stated :  2  Bulst.  313 ;  Vid.  Ent.  2^5 ;  2  S.  N.  P.  1315.  The  day 
alleged  of  the  trover  or  conversion  is  quite  immaterial,  see  Cro.  J.  428  ; 
but  some  day  must  be  alleged,  as  also  a  place  as  tb  where  the  conversion 
was  committed  :  Cro.  El.  78 ;  Salk.  290 ;  Cro.  Car.  262.  In  trover 
against  husband  and  wife,  it  is  no  ground  for  arresting  the  judgment  or  sus- 
taining a  writ  of  error,  that  the  conversion  is  stated  to  be  by  both:  Keig- 
worth  V.  Hill,  3  B.  fy  Jl.  It  is  more  correct,  however,  to  state  that  the 
wife  only  converted. 

*The  declaration  must  conclude  to  the  pit's  damage,  this  be-  r^8723 
in^  an  action  for  damages.     In  an  action  by  husband  and  wife,  it 
is  improper  to  conclude,  stating  that  the  damage  was  to  both  of  them : 
Salk.  114. 
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Pka.]  Under  the  general  issue,  not  gailtf,  deft  mty  dtspote  tfie  plt'0 
pro]Serty  in  the  goods,  or  his  right  of  possession  to  them  at  the  time  of  the 
alleged  conversion,  or  deny  that  there  was  any  conversion,  or  show  any 
ground  of  defence  which  proves  that  the  conversion  was  lawful,  or  that  tro- 
ver is  not  maintainable,  B.  N.  P.  48,  Sir  W.  Jones j  240;  and  see  iurther, 
post.  He  may  show  a  lien  :  ante^  637.  The  pit's  bankruptcy  may  be 
given  in  evidence  under  theeeneral  issue:  7  T.  B.  3JI1.  The  defL's  bank- 
ruptcy cannot  be  pleaded  :  Parker  v.  Norton^  6  T.  B.  695.  A  release,  it 
seems,  must  be  specially  pleaded  :  2  Camp.  SSS\  sed  quwre.  The  deft  is 
at  liberty  to  plead  any  thine  which  admits  the  property  in  the  pit  and  the 
conversion,  but  justifies  the  latter:  4  Mod,  424;  1  Str.  5;  Com.D,  Pleader ^ 
B.  14.  The  Statute  of  Limitations  riiould  be  pleaded  specially,  I  Lutto. 
99;  as  to  judgment  recovered,  see  antCj  610.  If  trover  be  brought  upon 
the  possession  of  an  inteAbte,  the  defiL,  it  is  said,  cannot  give  in  evidence, 
upon  not  guilty,  a  Will  and  an  executor,  for  it  must  be  pleaded;  but,  if  it  be 
brought  upon  the  possession  of  the  administratorj  the  deft,  may  take  ad- 
vantage of  it  in  evidence;  so,  if  an  executor  bring  trover  upon  his  testator's 
possession,  he  fai  not  bound,  upon  the  general  issue,  to  prove  himself  exe* 
cutor,  but  it  is  otherwise  if  he  declare  upon  his  own  possession  :  7  Mod. 
141 ;  Blainfield  v.  March,  per  Holt,  C.  J.,  s.  c;  2  Ld.  Baym.  824 ; 
1  Salk.  285 ;  Holt.  44.  That  is,  if  he  declare  without  naming  himself 
executor  upon  his  own  constructive  possession^  for,  if  he  were  acttialfy 
possessed  of  the  property  before  it  came  to  the  hands  of  the  defL,  he  need 
not  show  his  title  in  order  to  establish  9i  prima  facie  case.  The  reason  why 
he  did  not  prove  himself  executor,  where  he  declares  upon  his  testator's 
possession,  is  because  he  necessarily  describes  himself  as  executor,  and 
makes  profert  of  the  letters  testamentary,  which  are  admitted  by  the  gene- 
xil  issue:  Tht/nne  v.  Protheroe,  2M.^S.  553;  Hunt  v.  Stevens^  3  Taunt. 
113.  Al  to  when  assignees  of  a  bankrupt  are  bound  to  prove  their  title  un- 
der the  general  issue,  ante^  206,  zndpostf  877. 
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(Xhmmeneement  0$  «iite,  345, 419.)  For  that  whereas  the  said  pit.,  heretofore,  to  wit,  on,  Slc 
{any  day  about  the  time  of  coitvertton,)  at,  Slc^  was  lawfully  poesetsed,  as  of  hia  own  property,  of 
certain  goods  and  chattels,  to  wit,  30  tables,  20  chairs,  Slc  (here  specify  the  gaod$  wUh  n^fieiemt 
partietilarihf  and  eeriainiy,  in  quantity^  number,  and  description  ;  the  maliiy  need  not  be  stated. 
Astothemodeef  describing  deeds,  bonds,  biUs,  notes^  monejf,  SfC.,  see  forms,  3  CkiL  PL  &&,)  of 
great  ▼aloe,  to  wit,  of  the  value  of  JC — » of  lawful  money  of  Great  Britain.  And,  being  so  po»> 
seesed  thereof  he  theiMid  pit,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &^  afore- 
said, casually  lost  the  said  goods  and  chattels  out  of  his  possession;  and  the  same  afterwards,  to 
wit,  on,  &c^  aforesaid,  at,  &e^  aforesaid,  came  to  the  poswssian  of  the  said  deft,  by  finding.  Yet 
the  said  deft.,  well  knowing  the  said  goods  and  chattels  to  be  the  property  of  the  said  ph.,  and  of 
riffht  to  belong  and  appertain  to  him,  but  contriving  and  fraudulently  intending  cralUly  and 
Biwtly  to  deceive  and  defraud  the  said  pit  in  this  behuf^  hath  not  as  yet  delivered  the  said  goods 
and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  pit,  although  often  request- 
ed s6  to  do,  and  hath  hitherto  whoQy  refused  so  to  do,  and  afterwards,  to  wit,  on.  Sec,  afiire«aid; 
at,  A&c,  aforesaid,  converted  and  disposed  of  the  said  goods  and  chattels  to  his  own  use.  T»  the 
damage,  &c    ( Conclude  as  ante^  419.) 

See  other  peeoedents  in  trover,  at  the  toit  ofaasigaees  of  a  bankrupt,  dmfe,  S06;  al  the  suit  of 
ezecntors,  ante,  503. 

See  plea  of  general  i«ue,  ante,  345. 
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*  Evidence  for  Plaintiff. .  [*878] 

The  evidence  for  pit  will  consist  in  showing :  firsts  his  property  in  the 
chattels  at  the  time  of  the  conversion  ;  secondly ^  his  right  to  possession  of 
them  at  that  time ;  thirdly^  the  nature  of  such  chattels,  and  that  they  are 
the  subject  of  this  form  of  zziion'^  four Ihly,  the  value  of  the  chattels ^^//A/y, 
the  conversion  by  the  deft ;  and,  lastly,  the  damages. 

.»       ,        ' 

ProqfofVhMsrmh  Pkopbrtt  in  the  Chattels.  Absolute  PropSrty.] 
He  who  has  an  absolute  or  general  property  may  support  this  action, 
although  he  has  never  had  the  actual  possession,  for  it  is  a  rule  of  law,  that 
the  property  of  personal  chattels  draws  to  it  the  possession^  so  that  the 
owner  may  bring  either  trespass  or  trover,  at  his  election,  against  any 
stranger  who  takes  them  away:  ante^  862;  7  T,  JR.  9^  1  B.  Sr  P.  47.  As, 
where  A.  is  indebted  to  C,  and  B.  to  A.,  and  it  is  agreed  between  them, 
that  B.  shall  give  goods  in  his  possession,  which  were  the  goods  of  A.,  to 
C,  in  satisfaction  of  A.'s  debt,  if  B.  converts  them,  C.  may  mlbintain  trover 
a^nst  him,  although  he  never  had  possession,  for,  by  the  agreement,  the 
right  of  property  was  in  him,  and  the  conversion  is  a  wrong  to  ^im:  B,  N. 
P.  35.  So,  where  an  executor  declares  upon  the  possession  of  his  testator, 
and  of  a  conversion  by  the  deft.,  after  his  death,  it  is  held  to  be  sufficient, 
because  the  property  is  vested  in  the  executor,  and  that  draws  after  it  the 
possession  in  law:  Latch.  214;  7  T.  R.  13;  Gordon  v.  Harper^  per  Lavy- 
rence  J.  In  the  case  of  an  administrator,  it  seems  the  property  does  not 
vest  until  letters  of  administration  be  taken  out :  Woolley  v.  Clarky  5  B. 
4*  t^.  746;  sed  vide  Com.  B.  Admin.  £.  10;  8  Eastj  410.  In  like  man- 
ner, a  man  who  has  delivered  goods  to  a  carrier,  or  other  mere  bailee,  and 
so  parted  with  the  actual  possession,  may  maintain  trover  for  a  conversion 
by  a  stranger,  for  the  owner  has  still  possession  in  law  against  a  wrong-doer, 
and  the  carrier  or  other  mere  bailee  is  no  more  than  his  servant:  Gordon  v. 
Harper y  7  T.  B.  12;  2  Saund.  47,  b.  But  it  is  said  that,  if  the  bailee,  or 
other  person,  who  has  only  a  special  property,  sells  and  delivers  the  goods 
to  another  as  his  own,  bona  fide^  and  without  notice,  the  general  owner 
cannot  maintain  this  or  any  other  action  against  the  vendee,  because,  by 
such  a  sale,  by  a  person  who  has  a  special  property  in,  and  possession  in 
fact  of  the  goods,  the  property  of  the  general  owner  is  altered:  Bro.  Tres- 
pass j  216,  295;  2  Saund.  47,  b.  However,  in  recent  cases^  it  has  been 
held  that,  if  a  bailee  of  goods,  for  a  particular  purpose,  transfers  them  to 
another,  in  contravention  of  that  purpose,  the  general  owner  may  maintain 
trover  against  that  person,  even  although  he  be  a  bona  fide  vendee,  unl^ 
in  market  overt:  Wilkinson  v.  Kingj  2  Camp.  335;  Loeschman  v.  Ma- 
chiny  2  Stark.  311 ;  see  further,  as  to  the  necessity  of  the  pit  having  a 
ri^t  to  possession,  post,  879.  . 

1  he  vendee  of  goods  cannot  sue  for  a  conversion  of  them,  unless  the  ab- 
solute property  in,  as  well  as  the  right  to  possession  of  them,  be  vested  im 
him  at  the  time  of  such  conversion:  see  ante,  543,  and  joo^/,  as  to  what  is 
necessary  in  order  to  vest  this  property  and  right  of  possession.  <^  If  any 
thing  remain  to  be  done  on  the  part  of  the  seller,  as  between  him  and  the 
buyer,  to  ascertain  the  price,  quantity,  or  individuality  of  the  gpods,  be- 
fore the  commodity  purchased  is  to  be  delivered,  a  complete  present  right 
of  property  does  not  attach  in  the  buyer,  and  consequently  trover  is  not 
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maintainable:"  S.  N.  P.  1300,  diing  WhUehouae  ▼.  Frost,  18  Ea»t^  614; 
Wallace  v.  Breeds,  13  £flw/,  522;  J9t«*  ▼.  2)aoi9,  2M.SrS.  397;  »TWe 
V.  W^f7Ar*5  5  Taunt  176;  1  Marsh.  2,  *.  c;  Sheplejf  v.  ikivis,  6  Taunt. 
417;  1  Marsh.  252,  s.  cj  Withers  y.  Lys,  4  Cam/?.  237 ;  1  HoUy  18, «. 
c;  Hanson  v.  Meyer,  6  ^a^/,  614;  Fagury  r.  Fumett,  2  Camp.  240; 
^tij'j'  y.  Minett,  11  £a«/,  310 ;  see,  also,  Jlusten  v.  Craven,  4  Thunt. 
644;  Mucklow  v.  Mangles,  I  Thunt.  318.    The  vendee  must, 
[*874]   in  general,  have  paid  or  tendered  the  *price  of  the  goods,  to  en- 
title him  to'  maintain  trover,  Bloxatn  v.  Saunders,  4  B.  ^  C. 
441, 1  D.fy  R.  896,  ^.  c.y  but  this  may  not  be  neeessary  in  cases  where  credit 
is  given:  ante,  543.     Where  goods  are  sold  upon  certain  conditions,  to  be 
performed  at  the  time  of  delivery,  ftnd  the  goods  are  delivered,  but  the 
conditions  not  performed,  trover  will  lie  to  recover  them  back :  Bishop  v. 
Shillito,  cited  in  Hornblower  v.  Proud,  2  B.fyJl.  329.     In  the  case  of 
a  sale  of  a  non-existing  chattel,  though  the  purchaser  pays  the  whole  price 
in  advance,  he  acquires  no  property  till  it  is  finished  and  delivered  to  him: 
Mucklow  V.  Mangles,  1  Taunt.  318 ;  Bishop  v.  Crawshay,  S  B.  tf  C. 
419 ;  5  D.  fy'R.  279  ;  and  see  7  j9.  4*  C.  26.     But,  where  A.  agreed  io 
build  a  ship  for  B.,  and  it  was  part  of  the  contract,  that  given  portions  of 
the  price  should  be  paid,  according  to  the  progress  of  uie  work,  it  was 
held,  the  payment  of  these  instalments  appropriated  specificaUy  to  B.  the 
very  riiip  in  progress,  and  vested  in  him  a  property  in  that  ship:  Woodsy. 
Busselly  5  B.  fy  A.  942.     The  unpaid  vendor  of  goods  may  stop  them  in 
^transitu,  before  they  come  to  the  hands  of  the  vendor's  factor,  although 
such  factor  has  the  bill  of  lading,  indorsed  to  order,  in  his  custody,  and  is 
under  an  acceptance  to  the  vendee  on  a  general  account;  therefore,  where 
the  vendee  became  bankrupt,  and  the  factor  also,  and  the  messencer,  under 
the  commission  of  the  latter,  on  the  arrival  of  the  ship,  went  on  board  and 
seized  the  cargo,  the  agent  of  the  vendor  having  previously  siven  notice  to 
the  captain  to  deliver  the  cargo  to  him,  to  which  he  agreea,  it  was  held, 
that  an  action  of  trover  would  lie  by  the  vendor  against  the  assignee  of  the 
bankrupt's  factor :  Patten  v.  Thompson,  5  M.  ^  S.  350.    If  A.  sells 
corn  to  B.,  who  buys  on  speculation,  and  the  com  is  landed  at  the  ware- 
house of  C.  (the  granary-keeper  of  B.,)  who  is  told  that  he  is  to  hold  it 
on  the  account  of  A.,  A.  has  a  sufficient  property  in  it  to  maintain  trover 
against  C. :  Woodky  v.  Broum,  1  C.  &.  P.  593.     The  lodging  a  ddivery- 
order  with  a  wharfinger  is  sufficient  to  transfer  the  property  in  goods  lying 
at  a  wharf,  without  any  reweighing  or  rehousing ;  and,  if  the  party  giving 
the  order  afterwards  become  bankrupt,  his  assignees  cannot  maintain  trorer 
u^der  such  circumstances,  as  for  goods  in  his  order  and  disposition:  Tucker 
y.  Buston,  2  C.  fy  P.  86;  aeel  Marsh.  358 ;  5  Taunt.  176.     Where  a 
contract  was  put  an  end  to  by  both  parties,  but  the  goods  remained  in  the 
possession  of  the  intended  purchaser,  and,  upon  the  price  rising,  he  eon- 
verted  them  to  his  own  use,  and  ofiered  the  former  price,  which  the  owner 
refused,  and  demanded  the  increased  price,  and,  on  refusal,  held  the  deft, 
tb  bail  *<  for  goods  soM  and  delivered,''  it  was  held,  that  it  did  not  prevent 
him  from  suing  in  trover:  Parry  v.  Dawson,  3  Anst.  710. 

Trover  lies  for  a  ship,  where,  upon  a  bargain  of  exchange,  the  contract 
and  delivery  were  fully  completed  by  the  payment  of  earnest :  James  r. 
Price,  Lofft,  219.  Fhssession  oT  a  ship  under  a  transfer,  void  for  noo- 
compliance  with  the  register  acts,  is  a  sufficient  title  in  trover  against  a 
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Stranger,  for  parts  of  the  ship  being  wrecked:  Sutton  v.  Buck,  2  Taunt. 
30fi. 

Upon  a  contract  for  the  sale  of  an  estate,  the  title  and  abstract  to  be 
made  at  the  vendor's  expense,  the  purchaser  is  entitled  to  the  custody  of  the 
abstract,  until  either  the  purchase  is  finally  rescinded  by  consent,  or  declared 
impracticable  by  a  court  of  equity  ;  and,  when  the  contract  is  determined, 
the  abstract  becomes  the  property  of  the  vendor;  if  the  sale  proceeds,  the 
abstract  is  the  property  of  tiie  vendee  ;  but  an  opinion,  written  there  on 
the  seller's  paper,  by  his  own  consent,  continues  to  be  his  property :  So- 
berts  V.  Wyait^  2  Taunt.  268.  A.  sells  an  estate  to  B.,  who  pays  part 
of  the  purchase-money,  and  the  title-deeds  are  deposited  with  C,  to  be 
delivered  up  to  B.  when  he  pavs  the  residue ;  A.  gets  possession  of  them 
asain,  and  pledges  them  to  ]>.  for  a  valuable  consideration:  it  was  held  that 
B.,  on  tenderingthe  remainder  of  the  purchase-money,  is  entitled  to  recover 
the  deeds  from  D.:  Hooper  v.  Bambottonij  1  Marsh.  414;  6  Tbun/.  12. 
A.  having  agreed  to'  purchase  of  B.  the  remainder  of  a  term, 
*the  latter  delivered  to  him  the  lease,  in  order  that  he  might  get  [*8751 
an  assignment  made  out :  A.  then  obtained  an  enlargement  of 
the  term  from  the  original  landlord,  and  refused  to  accept  an  assignment, 
or  pay  the  full  price  agreed  on,  because  B.'s  under-tenant  had  removed 
some  fixtures:  it  was  held  that  B.  might  insist  on  A.  accepting  the  assign- 
ment, and,  after  demand  and  refusal  of  the  lease,  might  maintain  trover  for 
it :  Parry  v.  Frames  2  B.  ^  P.  451.  Where  a  purchaser  of  a  small  part 
of  an  estate  takes  a  covenant  from  the  vendor  to  produce  the  title-deeds, 
whenever  it  shall  be  necessary,  and  the  deeds  afterwards  come  into  the  ven- 
dee's possession. on  his  taking  a  mortgage  of  the  other  part  of  the  estate, 
and  he  there  assigns  the  mortgage  to  a  third  person,  not  mentioning  the 
deeds,  such  third  person  cannot  maintain  trover  against  him  for  the  deeds: 
Yea  V.  Field,  2  T.  B.  708.  A.,  having  contracted  to  purchase  an  estate 
of  B.^  procured  the  deeds  of  conveyance  to  be  prepared  at  his  own  ex- 
pense, and  sent  them  to  the  latter  for  executioh ;  when  executed,  they 
were  delivered  to  a  servant  to  be  returned;  but  the  servant  delivered  them 
to  C,  an  attorney,  to  whom  B.  was  indebted  for  business  done.  In  con- 
sequence of  the  refusal  of  other  necessary  parties  to  join  in  the  conveyance, 

A.  threw  up  the  contract,  and  demanded  the  deeds  from  C.  who  refused  to 
deliver  them  up,  until  his  demand  against  B.  was  satisfied:  it  was  held  that 
trover  would  he  by  A.  against  C.  for  the  deed  in  a  cancelled,  if  not  in 
an  uncancelled,  state :  Esdaile  v.  Oxenham,  3  B.  ^  C.  225 ;  5  D.  ^ 

B.  49. 

A  landlord  has  such  a  property  in  timber  wrongfully  cut  down  during  a 
lease,  as  to  enable  him  to  support  trover,  if  it  be  removed  :  7  T.  B»  13 ;  1 
Sound.  322,  n.  5;  ante,  862.  And  he  may  support  this  action  for  corn 
cut  by  an  outgoing  tenant  afler  the  expiration  of  his  term,  though  sown  by 
him  before  that  time,  under  an  idea  that  he  was  entitled  to  an  away-going 
crop:  Davies  v.  Cannop,  1  Price,  52.  Where  the  owner  of  a  mill  demised  it  * 
to  a  tenant  for  a  term,  and  the  latter  clandestinely,  and  without  permission  of 
his  landlord,  dismantled  the  mill  of  the  machinery,  which,  on  its  being  remov- 
ed, was  seized  by  the  sherifi* under  a  JL  /a.,  and  sold,  under  his  authori- 
ty, to  a  bona-fide  purchaser,  it  was  held  that  the  landlord  might  maintain 
trover  against  such  purchaser,  though  the  tenant's  term  was  unexpired :  Far* 
rant  v.  Thompson,  2  D.  &  B.  1,  s.  c. ;  5  S.  9l  A.  826.  The  church- 
wardens and  overseers  of  a  townslnp  leased  lands  belonging  to  the  poor  to 
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the  pit  for  a  term  of  years,  coTenanting  that  it  should  be  lawful  for  him  to 
take  all  manure,  &c.  from  the  poor-house;  and  use  it  upon  the  demised  pre. 
mises,  and  the  pit  covenanted  to  provide  straw  for  the  use  of  the  poor:  it 
was  held,  that  h^i^ould  not  maintain  trover  against  a  succeeding  overseer, 
.who  used  the  manure  from  the  poor-house  on  his  own  land,  even  althoudi 
it  arose  from  the  straw  supplied  by  the  pit,  as  the  covenant  entered  into 
by  previous  overseers  could  not  bind  their  successors  in  office  :  Sowden  ?. 
Emslet/f  3  Siark.  28  ;  and  see,  further,  ante,  862^  and  post,  878-9,  as  to 
actions  by  landlords.  A  remainder-man  may  support  this  action  against  a 
tenant  for  life,  for  taking  away  trees :  Com.  D.  BienSf  H.;  1  71  R.  55. 
A  tenant  in  tail,  after  possibility  of  issue  extinct,  is  entitled  to  timber, 
when  cut :  Williams  v.  fFilliams,  12  JSast,  209.  Trustees  of  an  estate, 
pour  a^tre  vie,  cannot  sue  in  trover  for  trees  felled  upon  the  estate: 
^k^  T«  Amcombe^l  N.  R.  25. 

A  tenant  J  after  bavins  annexed  a  personal  chattel  to  a  freehold,  cannot, 
in  general,  afterwards  take  it  away  :  3  East,  38;  Buckland  v.  Buckland, 
4  Moo*  440  ;  2  B.  fy  B.  58,  s.  c  But  there  are  exceptions  to  this  rule, 
made  in  favour  of  trade,  and  for  the  purposes  of  agriculture,  &c :  seeEiwa 
V.  Mawf  3  Easti  38;  2  Sound.  259.  However,  whatever  things,  annexed 
to  the  freehold,  are  removable,  in  favour  of  trade  or  otherwise,  they  must 
be  severed  during  ihe  possession  of  the  party  entitled,  which  severance  may 
be  made  even  after  the  expiration  of  his  interest,  if  he  have  not  quilted  pos- 
session, Pentonv.  Robart,  2  East,  88;  butifhequitthepremi- 
f  ^876]  ^9>  leaving  the  fixtures  annexed  to  the  freehold,  he  cannot  sue 
in  *trover  for  them  :  Horn  v.  Baker,  9  Eastf  215  ;  Dam  7, 
Jones,  2  B.fyji.  165;  Colegravev.  Bias  Santos,  2  B.  ^  C.  76;  Lee  v. 
Risdon,  7  Taunt.  188;  2  Marsh.  495,  s.o.  As  to  what  are  such  fixtures, 
see  ib.,  4  Moo.  281,440;  2  Stark.  403.  A  tenant  has  a  right  to  matters  of 
ornament,  as  ornamental  marble  chimney-pieces,  pier-glasses,  hangingsi, 
wainscots  fixed  by  screws,  or  the  like :  1  Plow.  94;  1  Atk.  477;  3  Atk  13. 

The  property  of  goods  passes  by  indorsement  and  delivery  of  the  bill  of 
lading  by  the  consignee  to  another,  bona  fide,  for  a  valuable  consideratioo, 
and  without  collusion  with  the  consignee,  although  the  indorsee  knew  at 
the  time  that  the  consignor  had  not  received  payment  in  money  for  his 
goods,  but  had  taken  the  consignee's  acceptance,  payable  at  a  future  day, 
not  then  arrived:  Jlrmirigy.  Brown j  9  East,  506  ;  and  see  2  Bing.  260. 

A  calico-printer  is  entitled,  after  having  discharged  his  head  colourman, 
to  the  book  in  which  that  servant  has  entered  the  processes  for  mixing 
colours  during  his  service,  although  many  of  the  processes  were  the  inven- 
tion of  the  head  colourman  himself:  Mak^eace  v.  Jackson,  4  Taunt.  770. 
*  A  party  who  purchases  goods,  under  a  distress  irregularly  conducted,  has 
a  sufficient  title  to  maintain  trover :  Lyon  v.  fFedon,  3  Bing.  344  If  a 
party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful  distress  for 
rent,  he  may  maintain  trover  against  the  wrong-doer:  Shipwick  v.  Bland^ 
ard,  6  T  R.  298.  A  landlord  who  distrains  goods  has  not  such  a  proper- 
ty  in  them  as  will  enable  him  to  maintain  this  action  :  Mmeaus  v.  Gore- 
ham,  &  N.  P.  1303. 

A  verbal  gift  of  a  chattel,  without  actual  deliveiy  to  kim  or  his  agent, 
does  not  pass  the  property  to  the  donee :  Iroris  v.  SmaUpiece,  2B.^A 
551 ;  2  Sound.  47,  a.  note.  Property  in  eoods  will  not  pa^ss  by  an  award : 
Hunter  v.  Rice,  15  Bast,  100.  Trover  does  not  lie  for  tbe  conversion  of 
^  record,  which  is  not  private  property  ;  but  it  does  for  a  copy  of  a  record: 
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Bard.  111.  The  obtftiniog  goods  upon  false  pretences^  under  colour  of 
purchasing  them,  or  by  any  other  wrongful  means,  does  not  change  the 
property :  Nobk  v.  Adams^  7  Taunt.  59  ;  2  Marsh.  366,  s.  c.\  Com.  D. 
Biensy  B.  And,  by  a  fraudulent  sale  or  transfer,  na  "property  passes : 
fVUkinstm  v.  Xingy  2  Camp.  33.5.  Where  a  foreign  merchant  consigned 
goods  to  his  correspondent  in  London,  who  pledged  them  with  a  factor  as 
and  for  his  own  property,  and  received  the  amount  in  advance,  and  after- 
wards became  bankrupt,  it  was  held  that  the  factor  was  liable  to  the  foreign 
merchant  in  trover  for  the  coods :  Duclos  v.  Ryland,  5  Moo.  518,  n.  A 
party  cannot  sue  in  trover  for  the  detention  of  papers  which  he  had  deposit- 
ed with  deft,  in  furtherance  of  a  fraudulent  or  illegal  purpose :  2  Bing.  314. 
The  general  Pawnbrokers'  Act,  39and  40  6.  3,  c.  99,  a.  17,  declares, 
that  go^s  which  are  pledged,  and  not  redeemed  within  a  year  after  Jiie  day 
of  pledging,  shall  be  forfeited,  and  may  be  sold  by  the  pawnbroker  :*  il  has 
been  held  that,  where  the  pit  had  pawned  a  watch,  and,  after  the  year  had 
expired,  tendered  the  money  lent,  and  interest,  to  the  pawnbroker,  and  he 
refused  to  deliver  it  up,  the  pit  might  maintain  trover,  not  having  forfeited 
his  title  to  the  goods,  by  reason  of  the  17th  section  of  that  statute :  Water 
V.  Smiihy  1  D.  fy  R.  1,  s.  c;  5  B.  SfA.  439. 

With  respect  to  stolen  goods,  if  a  party  has  good  reason  to  believe  that 
his  goods  have  been  stolen^  he  cannot  maintain  trover  against  the  person  who 
bought  them  of  the  supposed  thief,  unless  he  has  done  every  thing  in  his 
power  to  bring  the  thief  to  justice,  Orimson  v.  Wood/all^  2  C.  4r  P*  ^1} 
Lofftj  601 ;  and  even  then  he  cannot  recover  the  value  of  them  in  trover 
from  the  person  who  purchased  them  in  market  overty  and  sold  them  again 
before  conviction,  notwithstanding  the  owner  gave  him  notice  of  the  robbe- 
ry while  they  were  in  his  possession:  Norwood  v.  Smith,  2  T.  R.  750;  2 
Camp.  335;  2  Stark.  311;  2B.^  N.  329,  n.     With  respect 
to  stolen  horses,  the  property  is  not  altered  by  a  sale  in  ^market  r*877l 
overty  unless  the  provisions  of  2  JS.-^"  M,y  c.  7,  and  31  Ely  c.  12. 
(see  the  7  4'  8  &•  4,  c.  29,)  are  complied  with.     The  regulations  are,  in  sub- 
stance as  follows:  first,  the  horse  must  be  exposed  openly,  in  the  place  used 
for  sales,  for  one  whole  hour,  between  ten  in  the  morning  and  sunset, 
and  afterwards  brought  by  both  vendor  and  vendee,  to  the  book  keep- 
er of  the  fair  or  market;  secondly  toll  must  be  paid,  if  any  due,  and,  if 
not  one  penny  to  the  bookkeeper,  who  shall  enter  the  price,  colour,  and 
marks  of  the  horse  with  names,  additions,  and  abode  of  the  vendor  and  ven- 
dee ;  and,  if  the  vendor  is  not  known  to  the  bookkeeper,  the  vendor  shall 
bring  one  credible  witness  to  avotch  his  knowledge  of  the  vendor,  whose 
name  in  like  manner  is  to  be  entered.    The  property  of  the  owner  is  not  to 
betaken  away  by  such  sale,  if  within  six  monUis  after  the  horse  is  stolen, 
he  puts  in  his  claim  before  some  magistrate  where  the  horse  is  found,  and, 
within  forty  days  more,  proves  such  property  by  the  oath  of  two  witnesses, 
and  tenders  to  the  person  in  possession  of  the  horse  such  price  as  he^  bona 
fidey  paid  for  it  in  market  overt 

When  goods  stolen  are  pawned  the  owner  may  maintain  trover  against  the 
pawnbroker:  Packer  v.  GillieSy2  Camp.  336,  n.  And,  if  one  employed 
.  to  sell  ^oods  by  commission  pawns  them,  the  owners  of  the  soods  may 
maintain  trover  against  the  pawnbroker  after  a  demand  and  refuscQ,  although 
the  duplicate  has  not  been  tendered,  according  to  the  stat  39  &  40  6.  3,  c. 
99,  s.  5 ;  Peet  r.  Baxtery  1  Stark.  472.  Trover  lies  at  the  suit  of  the 
pawnbroker,  for  plate  which  he  had  taken  from  a  man,  who  at  the  time, 
produced  a  receipt  for  the  price  which  he  had  obtained,  by  fraudulently 
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giving  a  draft,  which  was  of  no  value,  where  the  thief  was  indicted  by  tltt 
person  from  whom  he  obtained  the  goods,  by  the  pawnbroker,  upon  which 
the  deft,  took  and  detained  the  plate,  the  court  aaying  that  the  case  was  not 
within  the  statute  of  1  Jac*  1,  c.  21, 8. 5,  which  enacts,  that  the  sale  of  any 
goods,  WTongAilly  taken  to  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property :  Davis  v.  M^rrisofh  Lofft,  185. 

As  to  what  property  a  bankrupt  or  insolvent  hus  over  goods,  to  entitle 
him  to  sue,  see  anie^  863. 

Assignees  of  a  bankrupt  may  bring  trover  for  a  conversion,  previous  to  or 
after  the  bankruptcy  :  3  East,  407 ;  HoU,  C.  N.  P.  172.  If  the  action  be 
for  a  conversion  before  the  act  of  bankruptcy,  they  must  give  evidence  of 
their  title  to  ^e,  by  proving  the  bankruptcy  and  themselves  assignees ;  but, 
when  the  conversion  is  ttfter  the  bankruptcy,  they  need  not  declare  in  their 
representative  capacity :  consequently,  they  need  not  enter  into  proofs  of 
their  title,  though  it  is  otherwise  if  they  name  themselves  as  assignees,  even 
after  bankruptcy  :  2  Cowp.  570  ;  Stark.  JBv.  v.  2,  p.  141.  And,  where 
assignees,  undera  joint  commission  against  A.  andB.,  bring  an  action  on  the 
part  of  A.  only,  proof  of  the  joint  commission  is  sufficient  to  enable  them  to 
recover :  2  Starh  17;  and  see  ante^  19d,  202,  206  ;  and  as  to  executon^ 
see  ante^  496. 

An  executor  may  support  trover  against  a  person  who  takes  the  eoods  of 
,  his  testator  during  his  life,  though  the  conversion  does  not  take  place  tiU 
after  tfie  testator's  death,  1  Str.  60,  in  which  case  he  may  declare  either  on 
his  own  possession,  or  on  that  of  his  testator ;  though  it  is  a  seneral  rule  that, 
whether  the  conversion  were  before  or  after  the  testator's  death,  if  the  sum 
490ught  to  be  recovered  would  be  assets,  then  the  executor  must  declare  in 
his  representative  capacity  ;  and,  if  he  fail,  he  would  not,  in  that  ease,  be 
liable  to  pay  costs,  AT.R.  281 :  whereas,  if  hedeclare  otherwise^  and  fail,  the 
payment  of  the  costs  would  fall  upon  him :  SaUc  207,  cited  in  4  7!  il.  278. 
An  executor  de  son  tort  may  support  toMer,  1  Chit.  PL  51  ;  as  to  proving 
his  being  executor,  an/e,  503. 

Special  Property.  ]  Proof  by  pit  of  Ms  having  a  8|)ecial  property  in  the 
goods  will  suffice,  to  enable  him  to  maintain  this  action.  Thus 
r^878l  a  carrier  may  maintain  trover  against  a  stranger  who  takes  the 
goods  out  of  *his possession  :  1  RoU.  M.  4,  (I. )pL  1 ;  Amoldy. 
Jefferson^  1  Ld.  Raym.  276 ;  B.  N.  P.  33.  So  may  a  factor,  or  other 
consignee,  ox'  pawnee,  or  trustee.  So,  if  a  house  be  blown  dovni,  and  a 
stranger  take  away  the  timber,  the  lessee  for  life  may  bring  trover,  for  he 
has  a  special  property  to  make  use  of  it  for  the  purpose  of  rebuilding,  al- 
though the  general  property  is  in  the  owner ;  B.  N.  P.  33.  So,  the  lord 
of  a  manor  may,  before  the  expiration  of  a  year  and  a  day,  and  even  befora 
jeizure,  bring  trover  against  a  Strang  who  takes  away  an  estray  from  off 
his  manor  :  ib.  So^  if  a  man  lend  his  cattie  to  J.  S.,  to  plough  his  land,  and 
a  stranger  takes  them  away,  J.  S.  may  maintain  trover  or  trespass  against 
him;  Bro.  Trespass,  92.  The  agister  of 'cattle  may  also  maintain  trover 
against  a  stranger  who  takes  them  away :  ih.  51.  A  person  who  has  a  tempo* 
rary  property  in  goods,  delivering  them  to  the  general  owner,  for  a  specid 
puipose,  may,  after  that  purpose  is  answered,  upon  a  demand  and  refusal, 
maintain  trover  for  them  :  Roberts  v.  Wyatt,  2  Taunt  268.  Poasesrioa 
under  a  general  bailment  is  sufficient.  Burton  v.  Hughes,  6  Moo.  334,  2 
Bins^.  I'^^y  ^  Tauni.  302 ;  so  is  possesnon  under  a  gnftuitous  bailmeiit :  1 
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A  4*  ^*  39.  Soy  churehwirdcns  may  bring  troyer  for  the  goods  of  the 
church  taken  away,  either  in  their  own  time,  or  in  that  of  their  predeceBsors, 
for  the  churchwardens  of  the  preceding  year  cannot  maintain  an  action  after 
the  expiration  of  their  year :  11  i?/  4,  12,  a. ;  Com.  D.  Egliae^  {F.  3.)  ; 
F.  N.  B.  208,  Ky  1th  ed;  Bro.  Garden  Z/Bsgliatj  4,  6,  7 ;  Aitcmeff- 
General  v.  Buver^  2  P.  WilL  136  ;  Deni  v.  Prudenee^  3  Sfr.  852.  A 
sheriff  has  such  a  special  property  in  goods  taken  by  Mm  under  a  fi, 
fa*  J  as  to  enable  him  to  maintain  trover  against  a  wrong-doer,  2  Sdund. 
41 J 1  Veni.  52,  6  Mod.  292  ;  but  a  landlord  has  not  a  sufficient  property  in 

fods  distrained  by  him  to  enable  him  to  sue  in  trover  for  them  :  ante,  876. 
mere  servant  cannot  support  this  action  :  Oteen^  52  ;  1  Camp.  369. 
Where  a  colonel  had  purchased  horses  for  government;  and  they  being  ap- 
proved of  by  the  prop^  inspecting  officer,  were  sent,  under  the  care  of  a 
sergeant,  to  the  receiving  depot  for  his  majesty's  use,  it  was  held  that  the 
colonel  had  not  such  a  special  property  as  to  maintain  trover  for  one  of  them 
which  was  taken  out  of  the  possession  of  the  sergeant,  as  a  distress  for  a 
turnpike-toll :  Sopkineony.  Qibeon,  2  S^tiM  205-6. 

A  person  who  has  only  a  special  property  may,  in  some  cases,  maintain 
trover,  althou^  he  has  never  had  actual  poeeeexUm:  Fowler  v.  Doumy  I 
B.  Sr  P>  ^^'  Thus,  a  factor,  to  whom  soods  have  been  consigned,  but  which 
he  has  never  received,  may  bring  this  action:  ib.  Where  A.  shipped 
goods  at  Dundee,  by  the  order  of  and  for  B.^  in  London,  and  shortly  after 
the  shipment,  A.  ascertained  that  B.  had  stopped  payment,  and  he  then  in- 
closed and  forwarded  the  bill  of  lading  to  the  pit  in  London,  directing  him 
to  take  possession  of  the  goods,  and  he  demanded  them  from  the  defts., 
^vho  were  wharfingers,  and  in  whose  custody  they  were,  it  was  held,  on 
their  refusal  to  deliver  over  the  goods  to  the  pit,  that  he  had  a  sufficient  title 
to  sue  for  them  in  trover:  Morrison  v.  Gray^  2  Bing.  260.  Where  the 
owner  of  furniture  lent  it  to  the  pit,  under  the  terms  of  a  written  agreement, 
amd  he  placed  it  in  a  house  occupied  by  the  wife  of  B.,  who  afterwards  be- 
came bankrupt,  his  assignees  having  seized  the  furniture,  it  was  held, 'that 
the  pit  might  recover  in  trover,  without  producing  the  agreement:  Bttrton 
▼.  Hughes^  2  Bing.  173. 

Posseasiony  with  an  assertion  of  title,  or  even  possession  alone,  gives  the 
possessor  such  a  property  as  will  enable  him  to  maintain  this  action  against 
a  wrong-doer,  for  possession  \5 prima-facie  evidence  of  property:  Black" 
ham?s  casCf  1  Salk.  290.  As,  in  trover  for  certain  loads  of  wood,  the  case 
was,  that  Sir  T.  P.,  having  a  large  wood,  sold  to  one  C.  and  his  assigns  as 
many  trees  as  would  make  600  cords  of  wood,  to  be  taken  by  the  assign- 
ment of  Sir  T. — C.  assigned  over  his  interest  to  the  pit;  afterwards,  Sir  T. 
granted  to  the  deft,  so  much  of  his  wood  as  would  make  4000  cords,  to  be 
taken  at  the  deft.'s  election;  afterwards,  the  pit,  by  the  assignment  of  Sir 
T.,  cut  down  the  trees  in  question,  to  make  600  cords,  and  Sie 
deft,  •claiming  them  by  virtue  of  his  grant,  took  them,  and  it  [*879l 
was  found  that  there  was  sufficient  wood  left  for  the  deft  r  it  was 
held  that  the  action  was  maintainable,  because,  by  cutting  down  the  trees, 
the  pit  had  poasessiony  and  a  good  title  against  the  deft,  and  every  strang- 
er, and,  being  cut  down,  the  deft,  could  not  lawfully  take  them;  and,  even 
supposing,  the  pit  had  not  a  good  title,  yet  having  possession  of  the  trees 
was  sufficient:  Basset  y.  Men/nardy  Cro.  Eliz.  819,  s.  e.y  5  Rep.  24,  b,; 
Moo.  6M,  692;  and  see  2  Str.  111.  So,  where  the  pit  bought  a  vessel^ 
which  was  stranded,  but  she  was  not  conveyed  to  him,  according  to  the  pro 
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viflions  6f  the  register  acta,  the  pit  took  possession  of  her,  and  for  some  dayi 
endeavoured  to  save  her,  but  afterwards  she  went  to  pieces,  and  parts  of  the 
wreck  drifted  upon  the  defi's  premiseSj^and  were  by  him  cut  up  and  carted 
away,  it  was  held  that  there  was  enough  property  in  the  pit  to  enable  him 
to  maintain  trover:  Sutton  v.  Buck^  2  Taunt.  308.  There  may  also  be 
a  special  property  arising  simply  out  of  a  lawful  pdssession,  but  which  ceases 
when  the  true  owner  appears:  as  where  the  pit,  being  a  chimney  sweeper's 
boy,  found  a  jewel,  and  carried  it  to  the  shop  of  deft.,  who  was  a  goldsmith, 
to  know  what  it  was,  and  delivered  it  into  the  hands  of  his  apprentice,  who, 
under  pretence  of  weighing  it,  took  out  the  stones,  and  called  to  the  master, 
to  let  him  know  it  came  to  three  halfpence;  and  the  master  offered  the  boy 
the  money,  but  he  refused  to  take  it,  and  insisted  on  having  the  thing  again, 
whereupon  the  apprentice  delivered  him  back  the  socket,  without  the  stones; 
in  trover  against  &e  master,  it  was  ruled,  1.  That  though  the  finder  of  a 
jewel  does  not  acquire  an  absolute  property,  yet  he  has  such  a  property  as 
will  enable  him  to  keep  it,  against  all  but  the  rightful  owner;  and,  conse^ 
quently,  he  may  maintain  trover;  2.  That  the  action  will  lie  against  the 
master,  who  gave  a  credit  to  his  apprentice,  and  is  answerable  for  his  ne* 
gleet:  Armory  v.  D^lamirrej  1  Str.  505. 

The  action  may,  in  most  cases,  be  brought  either  by  the  general  or  special 
owner  of  the  goods  for  a  conversion  thereof  by  a  stranger,  and  judgment 
obtained  by  one  is  a  good  bar  to  the  action  of  the  other:  Bro.  Tres.  67;  2 
Roll.  Mr.  569.  (P.) 

Proof  qf  the  Plaintiff"^  Rightof  Possession.^  The  pit  must  establish 
his  right  of  possession  j  as  well  as  of  property,  to  support  this  action;  there- 
fore, where  a  man  let  a  house  and  furniture  for  a  term,  and  the  furniture 
was  wrongfully  taken  in  execution  pending  the  term,  it  was  holden  that  the 
lessor  could  not  maintain  trover,  because,  during  the  term,  he  had  parted 
with  theright  of  possession:  Gordon  v.  Harper ^  7  T.  R.  9;  and  see  2  Esp. 
Rep.  465;  Benjamin  r.  Bank  of  England^  3  Camp.  417;  Bloxam  v. 
Saundersy  4  B.  ^  C.  941, 1  D.^R.  896,  s.  c;  ante,  875.  Where  goods, 
lent  on  hire,  have  been  wrongfully  taken  in  execution  by  the  sheriff,  under 
a  writ  of  ^.  fa.j  the  owner  cannot  maintain  trover  against  him,  he  not  hav- 
ing the  right  of  possesion,  as  well  as  the  right  of  property,  at  the  time  of 
the  sale:  Pain  v.  Sheriff  qf  Middlesex^  R.  4*  Af.  99.  But,  where  the  per- 
son to  whom  the  goods  were  let  was  a  married  woman,  living  separate  from 
her  husband,  and  therefore  unable  to  gain  any  property  in  them,  it  was  held 
that  such  a  bailment  did  not  deprive  the  real  owner  of  his  action  of  trover: 
Smith  V.  Plomerj  K  -B.,  52  Geo.  3,  cited  in  Pea.  Ev.  4  Ed.  342.  And, 
where  A.  had  sold  goods  to  B.,  and  B.  had  paid  for  them,  and  afterwards, 
before  delivery  to  B.,  C.  became  possessed  of  the  goods,  and,  on  being  in- 
formed of  the  circumstances,  declared,  that  he  would  not  deliver  them  to 
any  peri^n  whatsoever,  it  was  held  that  A.,  having  repaid  B.,  might  main- 
tain trover  against  C,  without  any  further  proof  of  conversion,  for  the  con- 
tract between  A.  and  B.  was  rescinded,  and  A.  remitted  to  his  former  right, 
Pattison  v.  Robinson^  5  M  ^  S.  105;  and  although,  where  goods  are  let 
for  a  term  of  years,  the  lessor  cannot  maintain  trover  for  them  during  the 
term,  yet  if  trees,  or  other  things  fixed  and  annexed  to  the  freehold,  and  de- 
mised therewith,  be  severed  during  the  term,  they  immediately 
r^880l  ^become  vested  in  the  owner  of  the  inheritance;  and  he  may  main- 
tain trover  for  them:  Farrant  v.  Thompson,  5  B.  §^  Ji.  826; 
see  ante,  875. 
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Proof  of  the  Nature  of  the  Chattels.  ]    It  must  be  proved,  that  the  chat- 
tels, in  respect  of  which  the  action  is  brought,  are  personal,  for  the  action 
does  not  lie  for  things  annexed  to  the  freehold,  nor  for  any  injury  to  real 
property,  Cro.  J,,  129,  B.  N.  P.  44;  Bac,  Ah,  Trover,  B.     As  to  where 
trover  lies  for  fixtures,  see  ante,  875.  •   It  is  only  sustainable  for  specific 
articles;  therefore,  it  does  not  lie  for  goods  sold  to  a  party,  but  not  set  apart 
by  the  vendor :  4  Taunt.  648.     It  lies  for  money,  though  not  in  a  bag,  or 
otherwise  distinguishable  from  other  coin,  because  the  thing  itself  is  not  to 
be  recovered  in  this  action,  but  merely  damages  for  the  conversion :   Vin* 
M.  Trover,  K;  Bac.  Jib.  Trover,  D.;  4  Taunt.  24.     It  lies  for  an  un- 
stamped agreement,  if  it  can,  upon  payment  of  a  penalty  and  stamp-duty, 
be  stamped,  and  rendered  available :  Scott  v.  Jones,  4  Taunt.  865.     So 
it  will  lie  for  a  policy  of  insurance,  by  the  insured,  if  wrongfully  withheld, 
either  by  the  broker  employed  by  him  to  effect  it,  or  by  any  other  person 
into  whose  hands  it  may  happen  to  come:  Harding  v.  Carter,  1  Park. 
Ims.  4.     It  will  lie  for  an  undivided  part  of  a  chattel,  as  three^fourths  of  a 
sh  ip,  &c. :   Watson  v.  Sing,  4  Camp.  272. 

The  chattels  must  be  proved  as  described  in  the  declaration.  Thus,  in 
trover  for  a  debenture,  the  pit  must  prove  the  number  of  the  debenture, 
an.d  the  exact  sum,  to  a  farthing,  as  stated  in  the  declaration,  though  unne- 
cessarily so,  ante,  870,  or  he  would  be  nonsuited:  B.  N.  P.  37.  In  tro- 
ver for  a  bond,  the  pit.  will  be  permitted  to  give  parol  evidence  of  its  con- 
tents, though  he  has  not  given  the  deft,  notice  to  produce  the  instrument 
itself:  Wilson  v.  Chambers,  Cro.  Car.  ^^2.  So,  in  trover  for  the  certi- 
ficate of  a  ship's  registry,  the  certificate  may  be  proved  to  have  been  grant- 
ed to  the  pit.  by  the  production  of  the  registry  from  which  it  was  copied, 
though  no  notice  has  been  given  to  deft,  to  produce  the  certificate  itself, 
Ruteher  v.  Jarrat,  S  B.  fy  P.  \43\  for,  in  these  cases,  the  nature  of  the 
action  is  a  sufficient  notice  to  the  deft,  of  the  subject  of  inquiry  \  2  S.N.  P. 
1324;  and  see  Hammond  v.  Plank,  Pea.  Rep.  166,  n. 

Proof  of  the  Value  of  the  Chattels."]  This  being  an  action  for  damages, 
the  value  of  the  chattels  converted  by  deft,  must  be  established  by  some 
competent  party.  If  the  chattels  have  been  sold  by  deft.,  and  fetched  their 
full  value,  such  sale  should  be  proved :  see  further,  post,  as  to  damages. 

Proof  of  Conversum.]  A  conversion  may  arise,  either  by  a  wrongful 
taking  of  the  chattel,  or  by  some  other  illegal  assumption  of  ownership,  or 
by  illegal  using  or  misusing  it,  or  by  a  wrongful  detention,  1  Chit.  PI. 
140-1.  The  mode  in  which  the  deft,  obtained  the  chattel  is  in  general 
material  to  be  attended  to  in  framing  the  evidence,  to  establish  a  conversion, 
but  the  alleged  fact  of  the  finding  need  not  be  attended  to,  if  deft,  did  not 
become  possessed  of  the  chattel  by  finding  i  I  N  R.  140.  A  mere  omis- 
sion or  nonfeasance  will  not  in  general,  amount  to  a  conversion :  6  East^ 
540 ',  2  B.  Sf  Jl-  704.  As  when  goods  are  delivered  under  a  contract  to 
do  something  with  them,  and  to  deliver  them  accordingly  to  the  party^ 
undertaking,  an  omission  of  the  party's  doing  what  he  so  undertook 
will  not  sustain  an  action  of  trover,  unless  there  has  been  an  actual  refusal 
to  redeliver:  Severin  v.  Keppel,  4  Esp.  Rep.  156.  If  a  carrier,  or  other 
bailee,  by  negligence,  lose  goods  entrusted  to  his  care,  the  remedy,  in  gene- 
ral, mast  be  in  case  or  assumpsit :  5  Burr.  2825 ;  2  Saund.  47,  c.  ^n 
agent  selling  at  an  uuder-price  is  not  liable  in  trover:  S  Saund.  117. 
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Where  the  servant  of  the  deft.,  a  coach-Apring-maker,  received  a  spring  of 
the  pit.  to  repair,  and  promised  to  bring  it  back  by  a  certain  hour, 
r^88l]  ^he  deft.  9  after  that,  ^refused  to  return  it,  without  being  fint 
paid  for  the  repair;  it  was  held  not  to  be  a  sufficient  conversion 
to  support  trover,  as  the  action,  if  any,  should  have  been  special  assumpsit: 
Fairman  v.  Grimbkj  2  C.  fy  P.  266.  The  pit.  exchanged  a  watch  with 
the  deft,  for  a  pair  of  candlesticks,  which  the  latter  warranted  to  be  silver: 
it  was  held  that  the  pit.  could  not  maintain  trover  for  the  watch,  on  proof 
that  the  candlesticks  were  of  base  metal :  Emanuel  v.  DmnCf  3  Camp*  299: 
and  see  tb.  352. 

However  temporary  the  conversion  may  have  been,  it  will  suffice  to  ren- 
der the  deft,  liable,  for  %  conversion,  which  has  once  taken  place,  cannot  be 
cured:  therefore,  if  A.  take  B.'s  horse,  and  ride  him,  and  afterwards  de- 
liver him  to  B.,yet  trover  wiU  lie,  and  the  redelivery  will  go  only  in  miti- 
gation of  damages :  Countess  of  RutlawPs  case^  1  Boll.  Mr.  5,  (^)  pL 
1;  Wyatt  V.  Blades^  3  Camp.  396 ;  and  see  3  J9.  ^  A.  687. 

Conversion  by  a  Wrongful  Taking."]  Proof  of  the  direct  wrongful 
taking  of  the  chattels  is  of  itself  evidenca  of  a  conversion,  and  wherever 
trespass  will  lie  for  the  taking  ofgoods,  so  will  trover:  anie^  863;  3  Wih. 
33 ;  WilleSj  5S ;  2  Saund.  47 ;  S.  N.  P.  44.  Where  a  bankrupt  was  re- 
quired by  his  assignees,  on  his  last  examination,  to  deliver  to  them  his  books 
of  account,  which  he  did,  it  was  held  that  he  must  be  deemed  to  have  de- 
livered them  on  compulsion ;  and,  it  being  afterwards  found  that  he  was  not 
a  trader,  and  that  the  commission  had  improperly  issued,  that  he  might  sup- 
port an  action  of  trover  against  such  assignees,  without  any  previous  demand 
of  the  books :  Summerset  v.  JarviSy  6  Moo.  56,  s.  c,  3  B.  ^  B.  2.  A 
seizure  of  goods,  under  a^.  fa.,  after  a  party's  bankruptcy,  and  a  removal 
of  them  to  a  broker's,  is  a  sufficient  conversion :  3  Camp.  396.  If  goods 
be  obtained  by  fraud,  or  in  any  other  illegal  manner,  this  action  wul  be 
maintainable,  without  proof  of  a  demand  and  refusal,  7  Taunt,  f  9,  I  B.^ 
C.  514;  and  the  action  may  be  supported,  after  an  acquittal  of  the  deft,  for 
a  felonious  taking  of  chattels:  12  East.  409.  The  intent  of  the  party 
taking  the  goods  is  immaterial :  for,  although  the  deft,  acted  under  a  suppo- 
sition that  he  was  justified  in  what  he  did,  he  will  be  equally  liable  to  this 
action :  4  M.  ^  S,  260.  But,  where  an  injury  has  been  done  to  a  chattel 
belonging  to  another,  in  endeavouring  to  do  a  service  to  such  person  out  of 
charity,  or  to  prevent  mischief  from  the  act  of  other  persons,  an  action  of 
trover  will  not  lie  for  it:  Drake  v.  Shorter^  4  Esp.  Rep.  165.  It  is  no 
conversion,  if  the  master  of  a  ship  throw  goods  into  the  sea,  to  prevent  the 
ship  from  sinking:  Bird  v.  Astcock,  2  Bulstr.  280.  Trover  does  not  lie 
for  the  taking  of  too  many  goods,  under  a  regular  execution,  2  C  ^  P.  146; 
and  the  retention  of  property,  under  a  decree  of  a  court  of  a  c(Hnpetent  juris- 
diction, is  no  conversion :  4  Moo.  361.  Trover  will  not  lie  for  goods  irre- 
gularly sold  under  a  distress  for  rent,  since  the  stat.  11  O.  2.  c.  19,  9.  19: 
\  JVallace  v.  King,  1  H.  BL  \3\SB.  S^Ji.  But  an  irregularity  in  a dis- 
i  tress  taken  damage  feasant,  may  amount  to  a  conversion,  and  be  the  sub- 
\  ject  of  an  action  of  trover :  Cro.  J.  148 ;  Bac.  M.  Trover,  B.  And,  if 
'  goods  be  wrongfully  seized,  though  they  be  not  removed  from  the  place  in 
which  they  were,  yet  trover  lies,  because  tlie  possession,  in  point  of  law,  is 
chyiged  by  their  being  seized  as  a  distress :  JVilles,  56. 
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Otmnersion  by  tbrongful  Jissumpiion  of  the  Property.']  If  a  party 
claim  the  property  in  the  chattels  as  his  own,  or  even  assert  the  right  of 
unother  over  theni)  it  will  be  evidence  of  a  Converiion:  as,  where  it  was 
found  that  a  bankrupt,  being  indebted  to  G.,  delivered  goods  to  G.^s  ser* 
Taut,  who  gave  a  receipt  for  them  in  his  roaster's  name,  and  sold  them  for 
his  master's  use,  the  court  determined  that  the  sale,  whether  for  the  use  of 
the  seller  or  another,  was  a  conversion;  for,  where  a  person  takes  upon  him- 
self to  dispose  of  another's  property,  it  is  a  tortious  act,  and  the  gist  df  the 
action,  Perkins  v.  Smiihj  1  Wils.  328,  Parker  v.  Oodin, 
*2  Sir.  813,  ^,  p.;  and,  accordingly,  in  Stephens  v.  Elwall^  r*882l 
4M,fyS.  529,  it  was  held,  that  a  servant  may  be  charged  in  tro- 
ver, though  the  conversion  be  done  by  him  for  tiie  benefit  of  his  master: 
So,  where  a  carpenter,  who  worked  in  the  king's  yard,  refused  to  go  there 
any  more,  upon  which  the  surveyor  would  not  let  him  have  his  tools  until 
the  kind's  work  was  done,  under  a  pretended  usage  to  do  so,  a  demand  aftd 
refusal  being  proved,  it  was  held  by  Holt^  C,  <7[,  that  the  denial  of  goods  to 
him  who  has  a  ri^t  to  demand  them,  is  an  actual  conversion,  and  not  evi- 
dence of  it  only,  for  what  is  a  conversion  but  an  assuming  upon  one's  self 
the  property  in,  and  right  of  disposing  of,  another's  goods?  and  whoever 
detains  another  man's  goods,  without  cause,  takes  upon  himself  the  right  of 
disposing  of  them:  Baldivin  v.  Cole,  6  Mod.  212.  So,  where  a  man,  en- 
trusted with  the  goods  of  another,  puts  them  into  the  hands  of  a  third  per- 
son, without  orders,  it  is  a  conversion  ;  as,  where  the  owner  of  goods  on 
board  a  vessel  directed  the  captain  not  to  land  them  on  a  wharf  against 
which  the  vessel  was  moored,  which  he  promised  not  to  do,  but  afterwards 
delivered  them  to  the  wharfinger  for  the  owner's  use,  under  the  idea  that 
the  wharfinger  had  a  lien  on  them  for  the  wharfage  fees,  because  the  vessel 
was  unloaded  against  the  wharf,  it  was  held  that  the  owner,  upon  demand 
And  refusal,  might  maintain  trover  against  the  captain,  unless  he  could  es- 
tablii^h  the  wharfinger's  right;  for  putting  the  goods  into  the  custody  of  the 
wharfinger  brings  a  charge  upon  the  ph.,  and  is,  therefore,  a  conversion  by 
the  deft:  Syeds  v.  Hay,  4  T.  S.  260.  Where,  however,  the  deft.,  who 
had  been  entrusted  by  the  pit  to  sell  certain  goods  in  India,  not  being  able 
to  sell  there  himself,  delivered  them  to  an  agent  in  India,  to  be  disposed  of 
by  him,  it  was  held  no  conversion  :  Bromley  v.  Coxwell,  2  B.  4*  P*  438. 
And,  where  goods  were  placed  in  the  hands  of  a  factor  for  sale,  and  he  in- 
dorsed the  bills  of  lading  to  the  defts.,  who  thereupon  accepted  a  bill  for 
him,  and  he  at  the  same  time  directed  the  defts.  to  sell  the  goods,  and  reim- 
burse themselves  the  amount  of  the  bill  out  of  the  proceeds,  it  was  held  that 
the  defts.,  having  sold  the  goods,  could  not  be  sued  for  them  in  trover  by 
the  original  owner :  Stiemhold  v.  Holden,  4  B.  fy  C.  5  ;  6  JD.  ^  jR.  17, 
3.  c.  Where  A.  consigned  the  goods  of  B.  to  C,  and  C,  without  notice  of 
the  right  of  B.,  sold  a  part,  and  kept  the  remainder  in  his  possession,  the 
sale  was  held  to  be  a  conversion :  Featherstonehaugh  v.  Johnstone,  8 
Taunt.  237;  2  Moo.  181.  If  a  man,  against  the  owner's  consent,  make 
use  of  a  thing  found  or  delivered  to  him,  it  is  a  conversion,  Cro.  El.  219, 
S  B.  fy  A.  687;  as,  if  a  carrier  draw  out  part  of  a  vessel,  and  fill  it  with 
water,  it  is  a  conversion  of  all  the  liquor,  Richardson  v.  Atkinson,  1  Str. 
576  ;  or,  if  a  carrier  or  wharfinger  break  open  a  box  containing  goods,  or 
sell  them:  2  Salk.  855.  If  a  person,  coming  to  the  possession  of  land,  find 
chattels  there,  and  remove  them  to  a  great  distance,  it  is  a  conversion : 
Fordsdick  v.  Collins,  1  Stark.  173;  4  T.  B.  364.  Trover  will  lie  against 
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a  carrier  whd  delirers  goods  to  a  wrong  person^  thouj^  by  mistake,  Foul 
V.  Hardbottle,  Peake^s  N.  P.  C.  68  ;  or  against  a  warehouseman  under 
the  same  circumstances,  D^ereux  v.  Barclay,  2  B.  ^%d,  702;  or  where 
he  delivers  them  upon  a  forged  order :  Lubbock  v.  In^liSj  1  Stark.  104. 
However,  for  a  bare  nondelivery  it  will  not  lie,  per  Ld.  Ellenb.,  C  Jl,  in 
Severtn  v.  Keppell,  4  Esp.  Rep.  157,  ante,  325,  880,  unless  the.  coods  be 
in  the  possession  of  the  deft,  and  he  refuses  to  deliver  them  on  demaDd: 
Dewell  V.  Moxon,  1  Taunt.  391.  It  has  also  been  held,  that  not  only 
claiming  property  as  one^s  own,  but  asserting  the  right  of  another  over  it, 
is,  upon  demand  and  refusal,  sufficient  evidence  of  a  conversion:  2  Saund. 
47,  /  So,  where  the  vendor  of  a  quantity  of  tin  shipped  the  same  on  board 
•  ship  bound  to  Leghorn,  by  the  orders  of  the  vendee,  the  cu>tain,  by  his 
bill  of  lading,  undertook  to  deliver  the  tin  to  an  individual  at  Leghorn,  the 
tin  being  heavy,  was  placed  at  the  bottom  of  the  hold,  with  other  goods  over 
it;  the  vendee  having  becon^e  bankrupt,  the  vendor  required  the  captain  to 

deliver  up  the  tin,  but  did  not  tender  the  freight,  or  offer  to  make 
r*883l  any  ^compensation  to  him  for  the  trouble  of  unloading  the  vessel, 

the  captain  refused,  alleging  that  he  had  signed  a  bill  of  lading  to 
deliver  the  tin  to  another  person :  held,  that  this  was  sufficient  evidence  of 
a  conversion  i  ^  B,  fy  C.  3^\  2  C.  fy  P.  334,  s.  c.  But  there  would  not 
have  been  sufficient  evidence  of  a  conversion  in  the  last  mentioned  case,  had 
the  captain,  in  his  refusal,  stated  that  he  could  not  get  at  the  goods:  ib,  37. 
Taking  the  property  of  another  by  assignment  from  one  who  had  no  au- 
thority to  dispose  of  it,  as  taking  an  assignment  of  tobacco  in  the  king's 
warehouse  by  way  of  pledge,  from  a  broker  who  had  purchased  it  there  in 
his  own  name  for  his  principal,  and  refusing  to  deliver  it  to  the  principal 
after  notice  and  demand  by  him,  none  other  than  the  person  in  whose  name 
it  is  warehoused  being  able  to  take  it  out,  is  a  conversion  :  M^Combie  v. 
Davies,  6  East,  538.  If  a  party  possess  himself  of  a  stolen  biU  or  note 
improperly,  a  demand  and  refusal  are  not  necessary  previous  to  an  action  of 
trover  brought  for  its  recovery  by  the  loser:  Beckwith  v.  Corrall,  2  Bing. 
444;  2  CfyP.  261.  The  discounting  a  lost  bill  after  notice  is  aconversion: 
4  Taunt.  799.  The  taking  of  a  bill  of  exchange  from  a  bankrupt,  after  an 
iict  of  bankruptcy,  and  under  circumstances  in  contravention  of  the  bankrupt 
laws,  isof  itself  a  conversion  :  ante,  200  ;  1  Esp.  Rep.  A  sale  of  a  ship, 
which  was  afterwards  lost  at  sea,  made  by  the  deft.,  who  claimed  under  a 
defective  conveyance  from  a  trader  before  his  bankruptcy,  is  a  sufficient 
conversion  to  enable  the  assignees  of  the  bankrupt  to  maintain  trover,  with- 
out showing  a  demand  and  refusal :  Bloxam  v.  Hubbard,  5  East,  407. 
And,  in  general,  in  trover  by  the  assignee  of  a  bankrupt,  to  recover  pro- 
perty in  his  order  and  disposition  at  the  time  of  the  act  of  bankruptcy,  no 
demand  and  refusal  are  necessary  :  Soames  v.  Watts,  1  C.  fy  P.  400.  But 
the  assignees  cannot  bring  trover,  without  a  demand  and  refusal,  for  goods 
coUusively  sold  by  a  bankrupt  on  the  eve  of  his  bankruptcy,  for  the  parties 
contracting  were  competent  at  the  time;  and,  if  the  assignees  disaffirm  the 
contract,  they  should  give  notice  by  a  demand:  Nixon  v.  Jenkins,  1  H.  BL 
135;  and  see,  further,  Lovill  v.  Martin,  4  Taunt.  799.  A  party  having 
a  lien  on  goods  will  be  guilty  of  a  conversion,  if  he  claim  the  detention  of 
them  on  another  ground  than  on  the  right  of  lien,  see  ante,  641 ;  but  a  mere 
assertion  will  not,  in  general,  constitute  a  conversion;  as  where  a  carrier 
asserted  he  had  delivered  the  goods  to  the  consignee,  which  assertion  was 
false^  it  was  held  not  evidence  of  a  conversion ;  MtersaU  v.  Briant,  1 
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Camp.  409.  And  proof  (hat  the  deft  in  trover  stated  that  he  sold  the  pro- 
perty in  question  on  the  plt^s  account,  is  not  prima  facie,  evidence  of  a 
conversion:  English  v.  Charters^  2  Stark.  30  But,  where  the  captain  of 
a  vessel,  on  application  for  a  delivery  of  goods,  said  he  had  signed  ^  bill  of 
lading  to  deliver  the  goods  to  another,  this  was  held  a  conversion :  Thomp^ 
9on  V.  Trail,  6  B.  ^  0.36,2  C.  ^  P.  334,  s.  c.;posty  886.  In  trover  by 
one  joint-tenant,  tenant  in  common,  or  parcener,  against  his  companion^^ 
evidence  of  the  destruction  of  the  chattel  must  be  adduced  :  see  post,  BS6. 

,  Conversion  by  Demand  and  Refusal.'^  Where  the  chattels  came  into 
the  deft 's  possession  by  delivery  or  finding,  the  pit  must  demand  them, 
and  the  deft  refuse  to  deliver  them  up,  in  order  to  constitute  a  conversion^ 
1  Sid.  264,  Bowen  v.  Soe,  B.  N.  P.  44;  and,  in  all  cases  where  the  pit  is 
not  prepared  to  prove  a  wrongful  taking  or  assumption  of  property  by  the 
deft,  he  must  prove  such  demand  and  refusal:  2  H.  Bl.  135.  Where  a  tra- 
der on  the  eve  of  bankruptcy,  makes  a  collusive  sale  of  his  goods  to  A.,  the 
assignees  cannot  maintain  trover  for  them,  without  proving  a  demand  and 
refasal:  Nixon  v.  Jenkins,  2  H.  BL  185. 

A  demand  in  writing,  left  at  the  deft's  house,  is  su£Scient  in  trover:  L^ 
gan  V.  Houlditchj  1  Msp.  Rep.  22;  1  Goto,  69;  post,  884.  If  a  verbal  de- 
mand and  demand  in  writing  are  made  at  the  same  time,  for  the 
purpose  *of  bringing  an  action  of  trover,  and  the  one  have  no  []^8843 
reference  to  the  other,  evidence  of  the  verbal  demand  is  sufiScient, 
without  the  production  of  the  writing:  Smith  v.  Young,  1  Camp.  439.  A 
demand  of  payment  for  goods,  for  which  an  action  for  trover  is  brought,  is 
a  good  demand  tosupport  the  action  :  Thompson  v.  Shirley,  I  Esp.  Rep. 
31.  A  demand  of  fixtures  is  not  a  sufiScient  demand  of  articles  not  fixtures: 
Colegrave  v.  Bias  Santos,  2  B.  4*  C.76;  3D.^  R.  255,  s.  c.  If  the  de- 
mand be  made  by  a  third  person  on  the  pit's  behalf,  he  must  be  proved  to 
have  been  duly  authorized  to  make  it:  see  ante,  731-3. 

The  refusal  must  be  positive  and  absolute,  and  not  merely  evasive:  Seve- 
rin  V.  Keppell,  4  Esp.  157.  Where  the  servant  of  a  company  refused  to 
deliver  the  pit's  goods,  which  were  in  one  of  their  warehouses,  of  which 
he  kept  the  \iQfy  without  an  order  from  the  company,  this  refusal  was  held 
not  to  be  sufficiently  absolute  to  constitute  a  conversion :  Alexander  v. 
Southey,  5 B.  fy  Jl.  247;  and  see  6 B.  fy  C.  36;  2  C.  fy P.  334,  j.  c.;ante, 
883.  If  A.  finds  the  goods  of  B.,  and,  upon  a  demand  of  the  goods,  an- 
swers that  he  knows  not  whether  B.  be  the  true  owner,  and  therefore  rei 
fuses  to  deliver  them,  this  is  not  evidence  of  a  conversion,  if  A.  keep  them 
for  the  true  owner:  Isaac  v.  Clarke, per  Coke,  C.J.,2  Bulst.  312;  Grreen 
y.  Dunn,  3  Camp.  215,  n.  s.  p.,  per  Ld.  Ellenb.  C.  J.  Where,  in  an  ac- 
tion of  trover,  the  demand  of  the  goods  is  not  made  by  the  party  himself,  a 
refusal,  on  the  ground  that  the  party  applying  is  unknown  or  not  properly 
authorized,  is  not  sufficient  to  support  the  action  :  Solomons  v.  Davies,  I 
Esp.  Rep.  63.  In  trover  for  a  landau,  proof  of  a  demand  of  the  landau,  left 
at  the  deft's  house,  and  nondelivery  in  pursuance  of  it,  may  be  evidence 
of  a  conversion,  without  an  absolute  refusal :  fValkins  v.  JVorlly,  1  Oow, 
69.  Where  pits,  sold  goods  to  T.,  who  paid  for  them,  and  was  to  take  them 
away,  but,  deft  becoming  possessed  ot  the  place  in  which  the  goods  were 
deposited,  pit's  attorney,  accompanied  by  T.,  demanded  them  of  deft., 
telling  him  that  they  belonged  to  pits.,  and  that  they  had  sold  tbem  to  T., 
to  which  deft,  answered^  that  he  would  not  deliver  them  to  any  person  what- 


4l6  TROVER. 

soever,  and  afterwards  pits,  repaid  the  money  to  T.,  and  brouriit  trover 
against  deft.,  it  was  held  that  this  demand  and  refusal  were  sufficient  evi* 
dence  of  a  conversion  to  8upt)ort  the  action,  and  that  a  new  demand  by  the 
pits.,  after  they  had  repaid  Ae  money  to  T.,  wad  not  necessary :  Pattison 
V.  Bobiny  5  M.  fy  S.  105. 

Where  a  party  at  the  time  of  refusal,  has  it  not  in  his  power  to  deliver 
up  the  goods,  the  refusal  is  no  evidence  of  a  conversion,  as  where  he  had 
deposited  a  lease  with  his  attorney,  who  he  said  had  a' lien  on  it:  Smith  t. 
Young f  1  Camp.  439. 

A  demand  and  refusal  may  be  evidence  of  a  prior  conversion  ;  and,  where 
an  attorney  had  been  po^ssessed  of  certain  deeds  of  the  pit  for  a  considera- 
ble time  prior  to  Michaelmas  term,  and  a  demand  and  refusal  on  the  29ih 
of  Nov.  were  proved,  the  court  held  it  evidence  of  a  convenlion  prior  to 
Michaelmasterm:  fViltonv.  Oirdlestaney  SB.fyA  847;1  D.^S.  488,  a.  c 

A  demand  and  refusal  w^orAy  prima  facte  evidence  of  a  conversion,  10 
Bep.  56,  ft.  57,  MiUs  v  Shlebat/j  2  Mod.  344,  I  B.  N.  P.  44;  and  a  de- 
mand and  refusal  are  no  evidence  of  a  conversion,  where  it  is  apparent  that 
the  deft,  has  made  no  conversion,  as  where  the  deft,  cut  down  trees  and  left 
them  lying  in  the  place  were  they  were  felled,  for  he  cannot  be  said  to  have 
converted  the  trees,  if  they  continue  there,  as  before :  JiSles  v.  Solebay^  S 
Mod.  244;  B.  N.  P.  44.  So,  a  demand  and  refusal  are  no  evidence  of  a 
conversion  in  the  case  of  a  carrier  or  wharfinger,  where  the  deft,  proves  the 
goods  to  have  been  lost  through  negligence,  or  stolen,  and,  therefore,  trover 
does  not  lie,  though  the  owner  may  have  an  action  upon  the  case,  1  Vent^ 
233,  Owen  v.  Lewyn^  2  Salk.  655, .^non.,  5  Burr.  283-5,  Bossr.  Johnson: 
nor  where  it  appears  that  the  carrier  or  wharfinger  detained,  because  the 
pit  refuse  to  pay  for  the  carriage  or  wharfage  of  them.  Skin- 
|[*885]  nerv.  ^Upshaw^j  2  Ld.  Baym.  752,  YorkY.  Oreentxughj  ib. 
866;  andy  therefore,  if  the  person  in  whose  possession  the  goods 
are,  has  a  lien  upon  them  for  a  debt  due  to  him  from  the  owner,  the  pit 
must  prove  that  he  paid,  or  tendered,  the  money  before  the  bringing  of  the 
action,  for  otherwise  the  deft  will  have  a  right  to  detain  the  goods  :  Bobin- 
son  V.  Walter,  see  3-  Bubt.  269:  York  v.  Orindstone^  1  Salk.  388;  2 
Show.  161;  Jinon.y2  Bol.  Ah.  92,  (M) ply  6;  Chapman r.  Mien,  Cro. 
Car.  271:  B.  N.  P.  45.  Gray  v.  Chamberlain,  4  C.  &  P.  260.  But,  if 
one,  having  a  lien  upon  the  goods  when  they  are  demanded  of  him,  claim  to 
retain  them  upon  a  difierent  ground,  making  no  mention  of  the  lien,  trover 
may  be  maintained  against  him,  without  evidence  of  any  tender  having  been 
made  of  the  amount  of  his  lien :  Boardman  v.  Sill,  1  Camp.  410,  n- ;  ante^ 
641.  Trover  lies  for  a  dog  that  was  lost,  and  which  the  deft,  refused  to  de- 
liver, unless  paid  for  his  keeping:  Binstead  v.  Buck,  3  fV.  Bl.  B.  1117. 

Proof  of  Conversion  bt  Defendant,]  This  must  be  satisfactorily 
established.  The  observations  already  made,  as  to  what  will  amount  to  a 
conversion,  will,  for  the  most  part,  here  apply.  We  have  already  seen  that 
all  persons  who  direct  or  assist  in  the  committing  an  injury  to  the  pro* 
perty  of  another,  are  liable  as  principals:  ante,  350,  863.  Thus,  a 
servant,  acting  under  the  order  of  his  master,  in  detaining  another's  goods 
is  guilty  of  a  conversion  as  well  as  his  master,  Stephens  v.  Elwallj  4M.  Sl 
S.  359,  5  B.  4*  •^'  ^^^  9  ^u^  ^  packer,  having,  in  the  exercise  of  his  business 
shipped  goods  which  had  been  pledged  by  a  factor,  to  several  persons,  un- 
der the  orders  of  a  third  person,  who  employed  him  for  that  purpose  is  not 
guilty  of  a  conversion:  Oreenwajf  v.  Fisher,  I  C.^  P.  190.    The  action 
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may  be  brought  against  any  person  who  was  a  party  to  the  conversion, 
although  the  goods  were  actually  converted  by  another;  as,  where  an  exe- 
cution is  delivered  by  A.  to  the  sheriff  against  the  goods  of  B.,  who,  at  the 
time  has  committed  an  act  of  bankruptcy,  andjl.  gives  a  bond  to  indemnify 
the  sheriff,  and  he  seizes  the  ^oods  and  sells  them,  and  pays  the  money  to 
A.,  and  afterwards  a  commission  of  bankruptcy  is  taken  out  against  B.,  the 
assignees  may  bring  trover  against  A.,  because,  by  giving  the  bond,  he  has 
made  the  conversion  his  own  act,  Bp  N.  P.  41 :  and  the  law  seems  to  be  the 
same,  though  A.  should  not  give  a  bond  of  indemnity,  if  he  receive  the 
money,  Bush  v.  Baker,  2  Sir.  996,  B.  N,  P.  41,  a.  c. ;  and,  if  the  sheriff 
seize  and  sell  the  goods,  without  notice  of  an  act  of  bankrupty,  and  before 
any  commission  issued,  and  pay  the  money  over  to  the  plt„  the  sheriff  is 
excused,  TlmbuU  v.  Milby  I  fV.  Bl  R.  205,  Coppendale  v.  Brigden,  2 
Burr.  818p  820;  and  the  pit  will  be  obliged  to  refund,  and  be  liable  to  an 
action  of  trover,  or  indebitatus 'OHumpsit,  at  the  election  of  the  assignees, 
mtchen  V.  Campbell,  2  JV.  Bl.  S.  827,  3  IVils.  304,  s.  c.;  but  the  mere 
act  of  a  broker's  making  an  inventory  of  the  goods,  or  drawing  a  notice,  is 
not  sufiScient  to  charge  him  in  this  action;  2  £sp.  Rep.  553;  ante  864. 

If  the  deft,  be  charged  for  a  conversion  by  the  act  of  his  servant,  the  pit. 
must  show  the  authority  of  the  servant  to  make  such  conversion.  A  refu- 
sal, by  a  general  agent  of  a  party,  is  not  sufficient  evidence  of  a  conversion 
by  that  party  ;  therefore,  in  an  action  of  trover  against  the  deft.,  for  not 
delivering  some  wine  deposited  with  her  by  way  of  security  for  an  ad- 
inince  of  money,  it  was  held,  that  it  was  not  sufficient  evidence  of  a  con- 
version to  show  that  her  son,  who  acted  as  her  general  agent,  refused  to 
give  it  up,  and  that  it  was  necessary  to  prove  that  such  agent  acted  under 
a  special  direction,  in  order  to  make  the  deft  liable :  Pothonier  v.  Daw^ 
son,  Holt.  383.  Proof  of  a  refusal  by  the  servant  of  a  pawnbroker  has 
been  held  to  be  evidence  of  a  conversion  by  such  pawnbroker  :  Jones  v. 
ITart,  2  Salk.  441;  and  see  ante,  884.  A  horse  was  kept  at  the  deft's 
stables,  and  one  day,  when  he  was  from  home,  three  or  four  of  the  ser- 
Tants  being  in  charge  of  the  premises,  the  horse  was  taken  away; 
the  deft  blamed  his  *ostlers  for  letting  it  be  taken,  but,  on  be-  []*886 1 
ing  himself  remonstrated  with,  replied  that  it  was  of  no  conse- 
quence, because  he  was  indemnified:  it  was  held  that,  in  such  case,  trover 
would  not  lie :  Barnard  v.  Hom^  I  C.  fy  P.  366.  And  in  trover  for 
bricks,  where  the  evidence  to  prove  the  conversion  was,  that  some  men 
fetched  away  the  bricks  in  a  cart  on  which  the  deft's  name  was  paint- 
ed, and  that  the  men,  on  being  asked  why  they  did  so,  said  they  were 
ordered  by  their  master,  the  deft.,  it  was  considered  this  was  not  suffi- 
cient evidence  to  connect  the  deft  with  the  transaction;  Everest  v.  Wood, 
I  C.  fy  P.  75. 

It  seems  that  an  incorporated  company  may  be  guilty  of  a  conversion  by 
the  act  of  their  agent,  acting  under  the  direction  of  a  committee  appointed 
for  managing  the  affairs  of  such  company;  and,  therefore,  that  trover  is 
maintainable  by  the  owner  of  the  goods  detained  by  the  company's  agen^ 
after  a  notice  by  the  pit,  requiring  the  directors  of  such  company  to  de- 
liver the  goods  to  him:  Duncan  v.  Surrey  Canal,  3  Stark.  50 ;  and  see 
16  East,  6. 

In  trover  against  several  defts.,  all  cannot  be  found  guilty  on  the  same 
count,  without  proof  of  a  joint  conversion  by  all :  NichoU  v.  Olennie,  I 
M.  *  &  588- 
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Whefe  husband  and  wife  bring  trover,  and  the  wife  is  the  meritorioos 
cause  of  action,  the  pits,  must  prove  conversion  either  after  or  before  mar-' 
riage,  or  at  all  events  they  ^ust  prove  that  the  cause  of  action  had  its  in- 
ception before  marriage,  2  Sfmnd.  47;  as,  where  the  taking  of  the  chattel 
occurred  previous  to  the  marriage,  though  the  conversion  or  completion  of 
the  tort  did  not  take  place  till  afterwards,  an/e,  568^  2  SauncL  47;  and,  in 
an  action  against  husband  and  wife,  for  the  conversion  of  the  wife  before 
marriage,  the  pit.  must  prove  it ;  or  for  a  joint  conversion,  or  for  the  con- 
version of  the  wife  after  marriage :  Stark,  Ev,  1501. 

An  executor,  it  seems,  cannot  be  sued  in  trover  for  the  conversion  of  pro- 
perty by  his  testator,  it  being  contrary  to  the  maicim  of  "  actio  personalis,^* 
&c. :  1  Saund,  216,  a,;  I  Cowp.  371.  It  lies  a^inst  an  heir  by  the  ex- 
ecutor: 2  Str.  1141.  This  action  may  be  maintamed  against  a  bankrupt, 
even  though  the  conversion  happened  before  his  bankruptcy,  6  T,  R.  695f 
so  also  against  an  insolvent:  3  B.  ^  ^.  401^  The  action  may  be  support- 
ed against  an  infant,  where  goods  have  been  delivered  to  him,  and  he  re- 
fuses to  return  them,  1  N.  li,  145  ;  and  a  lunatic  is  liable  id  trover  for  a 
tortious  conversion:  8  T,  B,  336. 

Trover  cannot  be  maintained  by  one  joint-tenant,  tenant  in  common,  or 
parcener,  against  his  companion ;  for  a  tiling  still  in  his  posseision,  because 
the  possession  of  one  is  the  possession  of  both,  Holliday  v.  CauseUj  1  T, 
S.  658,  I  Ea^atj  363  ;  but,  if  one  joint-tenant,  tenant  m  common,  or  par- 
cener, destroy  the  thing  in  common,  the  other  may  bring  trover,  1  Taunt, 
241 ;  therefore,  where  one  tenant  in  common  of  a  ship  took  it  away,  and 
sent  it  to  the  West  Indies,  where  it  was  lost  in  a  storm,  this  was  held  to  be 
elvidence  of  a  destruction,  and  the  jury  found  it  to  be  so:  B,  N.  P.  34,  35. 
But  the  converting  of  a  thing  in  common  to  its  general  and  profitable  ap- 
plication, by  one  joint-tenant,  tenant  in  common,  or  parcener,  though  it 
change  the  form  of  the  substance,  is  not  such  a  destruction  of  the  su^ect- 
matter  as  will  give  a  right  of  action,  ib.;  as  the  boiling  down  a  whale  into 
oil,  or  the  grinding  wheat  into  flour,  ib.  247;  the  parties  being  tenants  ia 
common  of  the  produce,  just  as  much  as  they  were  of  the  original  chattel, 
and  there  being  no  tortious  conversion;  and,  in  all  cases  where  one  tenant 
in  common  misuses  that  which  he  has  in  common  with  another,  he  is  an- 
swerable to  the  other,  in  an  action,  as  for  a  misfeasance :  8  71  i?.  146 ;  2 
Saund,  47,  A.    The  mere  sale  of  a  shjp  by  one  tenant  in  common,  is  net 
equivalent  to  a  destruction,  partly,  as  it  should  appear,  because  the  sale 
passes  only  the  interest  of  the  seller.  Heath  v.  Hubbard,  4  East,  121, 1 
Tauni.  241 ;  but  qussre  as  to  the  sale  of  any  other  chattel  in  market  overt 
If  one  joint-tenant  in  common,  or  parcener,  bring  trover  against 
[^887^   A  stranger,  he  *must  plead  the  joint-tenant,  &c.,  in  abatement; 
and  if  he  neglect  to  do  so,  he  cannot  give  it  in  evidence  on  the 
general  issue,  but  the  pit  is  entitled  to  recover  only  the  value  of  his 
diare,  2  Lev.  113,  Melthorpe  v.  Dorrington,  1  Salk    290,  Brown  ▼. 
Hedges,  B.  N.  P.  35;  see,  also,  1  Saund.  291,  g.,  h*,  and  the  authorities 
there  cited.     Two  persons  jointly  interested  in  a  chattel,  having  made  a 
joint  demand  of  it,  may,  nothwlthstanding,  maintain  separate  >action8  of 
trover  in  respect  of  it,  against  a  person  who  unjustly  detains  it :  Bleadene- 
tal  V.  Hancock,  4  C.  ^  P,  152. 

Damages,']  We  have  seen  that  this  is  an  action  for  damages^  and  not  to 
recover  the  article  itself.    The  damages  given  are  usually  the  value  of  the 
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chattel)  whiioli:  must  be  prgrvj^  :  see  anUt  880.  The  jury,  however,  are 
not  limited  to  find  fiB  daQiagea^  the  p:rere  value  of  the  property  at  the  time 
of  the  eonversioo,  bat  they  .may  find  a9  damages  the  value  at  a  subsequent 
time,  in  their  discretion:  Oreening  y.  WiMnsoUil  C.  4*  -P»  655..  Ib 
trover  for  9l  bill  of  exchange  the  damajgeaare  to  be  calculated  according  to 
the  amouol  of  the  priooiparand  interest  due  upoa  the  bill  at  the  time  of  the 
converaioD:  Mercir  y«.  Jpnea^  3  Camp.  447.. 

Evidence  for  Defendant. 

We  have  already  seen  partially  what  the  general  issue  puts  the  jplt.  to 
prove^  and  what  deft,  may  show  under  it.  ^3  to  when  necessary  to  plead 
specially,  see  an/c,  872.  ,  !peft.  may,  under  the  general  issue,  prove  that  the 
pit  had  ho  property  whatever,  either  general  or  special,  in  the  goods,  which 
we  have  seen  is  necessary  to  support  the  action,  ante^  873  to  879,  as,  where 
it  has  been  vested  in  a  vendee^  by  d^very  to  a  carrier,  8  T,  R.  330,  though 
the  carrier  himself  could  not  set  up  any  title  out  of  the  pit,  as,  by  receiving 
the  goods  from  him,  he  is  percluded'ffom  questioning  his  title,  or  showing 
a  property  in  any  other  person,  Z  Ssp-  Bep^  115 ;  or  the  deft,  may  give  in 
evidence  a  fomer  recovery  in  trover  for  the  self-same  cause  of  action,  either 
against  himself  or  another,  as  proof  of  the  recovery  is  of  itself  evidence  of 
the  property  being  out  of  the  pit  ,2  Sir.  1078  ;  and  a  recovery  in  trespass  is 
a  su£Scient  bar  to  an  action  of  trover  9q^  the  same  thing  >  Com,  Z>.  Action, 
JC  3;  1  Ld.  Raym.  4,1%.  As^to  disputing  the-plt's  title  as  executor,  &c., 
cttUe^  503;  or  as  assignee  of  a  bankrupt,  antej  206. 

The  deft  may  give  in  evidence  tinrt  the  pit  has  not  such  right  to  the 
chattels  as  will  entitle  him  to  mie,  as  in  the  case  of  a  landlord's  bring- 
ing trover  for  goods  seized  before  the  expiration  of  the  lease,  as  till  the 
lease  had  expired,  possession  was  in  the  tenant,  7  T.  R.  9,  ante^  879, 880 ; 
€Tf  he  may  give  in  evidence  aright  of  possession  in  himself,  J9.  N.  P.  48; 
as,  that  pit.  had  sold  the  chattels  in  dispute  to  a  stranger,  and  the  stranger  had 
sold  it  to  tiie  deft,  and  that  stranger  is  a  competent  witness  to  prove  the 
property  in  the  den.^*4  Taunt  18,  recognized  in  4  j9.  &  A  412  ;  or  by 
proving  that  he  was  joint-teliant  or  tenant  in  common  with  the  pit,  when  it 
has  been  ascertained  no  action  can  be  supported,  unless  there  has-been  a 
destruction  or  sale  of  the  chattels,  ante^  886;  arid  the  fact  of  such  destruction 
or  sale  as  has  rendered  it  impossible  that  the  chattel  should  ever  again  be 
made  use  of,  will  then  have  to  be  proved  by  the  pit :  1  Taunt.  249. 

The  deft,  may  rqbut  the  pit's  evidence  of  S; conversion,  as,  where  the. pit 
rests  bis  ease  on  showiog  a  demand  and  refusal,  deft  may  show  such  refu- 
sal was  not  ati  absolute,  but  a  qualified  one',  ah/f?, 884, 1  Camp,  410;  or  that  he 
had  a  lien  oh  the  goods,  anfe^  637 ySalk.  654^  t  Ld.  Ray m,  393 \  and,  as  to 
liens  in  genera],  see  an/e,  637;  or  that  they  were  lost  or  stolen,  antej  5 
Burr,  825, 282B;  or  that  he  doubted  the  authority  of  the  person  empowered 
to  receive  them,  antej  887>  1  Enp.  Rep.  83,  5  jff.  &  v2.  247;  or  that  he  pur- 
chased them  in  market  overt^  antej  876,  2  Sir,  1187,  2  Camp.  335;  or  he 
may  prove  that  the  goods  were  pawned  with  him,  and  sold  after  the  expira- 
tion of  a  year  and  a  day,  provided  the  pit  has  not  tendered  the  amount  pre- 
vious to  such  sale,  ante,  876,  5  B.  k  ^.  439;  but,  if  there  be 

*jm  overplus  between  the  amount  of  the  goods  sold  and  the  sum  for  [*888] 

which  they  were  pawned,  the  pit  is^entitled  to  it:  ib. 

The  deft,  may  (dso  prove  that  the  cause  of  action  is  not  the  subject  of  an 
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action  of  trorer,  as,  that  the  goods  were  fixtures,  &c. ,  antif  880, 8  A  fc  0. 
76,  3  27.  &  i?.  855,  j.  c,  ^  B.  k.A.  165;  or  he  may  show  that  the  act  wn 
done  with  a  view  to  the  owner's  benefit,  and  to  prevent  mischief  occnrrinr 
to  other  persons:  an/e,  881;  4  Esp  Rep.  165. 

In  miUgation  qf  damages,  deft,  may  show  that  he  has  returned  the  cbit- 
tels:  1  BoL  M*  5.  He  may  also  show  that  he  was^int-tenant,  or  teoaot  ia 
common,  with  other  persons,  thereby  merely  limiting  the  damages  to  a  prt). 
portionable  share,  but  not  destroying  the  pit's  right  of  action:  4  Bast^  121; 
5  ib.  420.  In  an  action  by  a  rightlul  executor  against  deft  as  executor  of 
his  own  wrong,  the  deft  may  show,  in  mitigation  of  damages,  theduepiy. 
ment  of  the  deceased's  debts^  Carth.  104;  but  it  would  afibrd  no  ground  of 
defence  to  such  action  that  deft,  had  duly  paid  all  the  moneys  be  had  re^ 
ceived:  Mountford  v.  GibsoUi  4  East,  447;  2  Ph.  Ev.  175;  sedvUeB. 
N.  P.  48. 


TRUSTEE. 
See  Index,  «  Trustee.^' 


USAGE. 
See  "Custom;"  Index,  "  Usage.** 
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FOBM  Of  RSMEBY,  888. 

Form  07  Plsadinos,  889. 

Phscedeitts,  ib. 

EvipBNCB  JOR  Plaiwtiff,  890.— 7%e  Contract ^QQl.—Plaintiff^iTiibf 

898. — D^endanfs  Occupatiofh  S9S.-^Damagee9  ib. 
EvEDSNCs  FOR  DsFSNDAKT  IN  Gensral,  894. — Determination  qf  Tenon- 

cy,  ib.^-Eviction,  ib.  * 


Form  of  Rsmedt  for.]  Itwasformerly  considered  that  assumpsit  could 
not  be  maintained  forren^  &c.,  issuing  out  of  real  property,  though  not 
reserved  by  deed,  unless  tbere  were  an  express  promise  to  pay,  the  demand 
as  it  was  said,  savouring  of  the  reality,  1  Rol  M.  7;  to  remedy  which  the 
11  G.  2.  c.  19,  was  passed,  by  which  it  is  enacted,  that,  where  theigiw- 
ment  is  not  by  deed,  the  landlord  may  recover  a  reasonable  satisfaction  for 
the  lands  occupied  by  the  deft,  in  an  action  on  the  case,  for  the  use  and  oc- 
cupation of  which  it  was  so  held  or  enjoyed;  and,  if,  in  evidence  on  the 
trial  of  such  action,  any  parol  demise,  or  any  agreement  (not  being  by  deed) 
wherein  a  certain  rent  is  reserved,  shall  appear,  the  pit  in  such  action  dull 
not,  therefore,  be  nonsuited,  but  may  make  use  thereof  as  an  evidence  of 
the  mmntum  of  the  damages  to  be  recovered.''  If  there  be  an  acreement 
by  deed  to  let  a  house,  4*c.,  by  words  not  amounting  to  an  actoildemiae, 
the  pit  should  sue  in  assumpsit,  or  debt,  for  use  and  oceupatioDj  4  £9^ 
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Rep.  59;  and,  in  cases  where  there  is  no  specific  rent  agreed  on,  the  action 
for  use  and  occupation  seems  the  only  remedy:  S  B^  fy  Jl.  322: 
2  Taunt  145.  The  action  must  *be  founded  on  a  contract j  and  f^SSO^ 
cannot  he  supported,  unless  tliere  be  a. contract  express  or  implied 
Wween  the  parties:  1  T.  R,  37S.  And,  in  cases  where  the  posstoion 
is  adverse, assumpsit  cannot  be  supported;  but  thep)t  must  declare  in  eject* 
ment  or  trespass,  as  the  case  will  not,  in  such  case,,  imply  a  contract:  I  T. 
R.  386;  2  Ld.  Raym.  1216;  Woodf.  L,  fy  T.  352.  But,  if  a  tenant  hold 
over,  the  landlord  may  treat  him  as  his  tenant :  1  Camp.  3^0;  I  7!  R. 
162,  386;  seepostj  891,  ante,  111,  337.  ' 

In  the  case  of  a  corporation,  the  law  will  imply  not  only  a  promise,  but 
an  existing  tenancy  in  those  who  hold  the  land  of  a  eorporatiou ;  and  a  cor* 
poration  aggregate  may  therefore  sue  in  assumpsit  for  use  and  occupation, 
where  the  tenant  has  held  premises  under  them,  and  paid  rent:  Mayor,  fyc. 
qf  Stafford  Y.  Till,  4  Ring.  75. 

Debt  also  lies  at  common  law  for  use  and  occupation  of  houses  or  land, 
&e«,  on  a  demise  not  under  seal:  5  Taunt.  2S\  6  ib.  Qf^\  6  Eaatf  34& 
The  remedy  given  by  the  statute  is  not  co-extensive  with  the  remedy  given 
by  action  of  debt  for  rent:  2  H.  Rl  320;  I  R.  fy  B.  5^.  Where  it  is 
doubtful  whether  there  be  a  demise  under  seal,  it  is  advisable  to  declare  in 
debt  on  a  demise,  as  in  1  Sound.  276,  n.  1,  202-3;  1  N.  R.  104;  with  a 
count  for  use  and  occupation. 

Covenant  or  debt  is  the  only  remedy  for  rent  due  on  a  lease  under  seal: 
flee  antCy  ^^ Lease." 

Fo&M  OF  Plbadikgs.]  The  venue  in  this  action  is  not  local,  5  Taunt. 
25,  except  when  the  demise  was  not  to  the  deft,  when  it  perhaps  may  be 
local,  as  m  an  action  against  the  assignee  of  the  lessee  in  covenant:  1  Sound. 
241;  ante,  621.  The  116.  2,  c.  19,  s.  14,  ante,  888,  gives  the  form  of 
remedy  under  the  usual  common  indebitatus  count  In  such  count  it  is 
unnecessary  to  state  any  particulars  of  the  demise,  6  East,  347,  or  in  what 
parish  the  premises  are  situated:  ib.;  1  Taunt.  570;  2  Camp.  3.  And, 
where  the  situation  of  the  premises  is  alleged  in  the  declaration,  a  variance 
in  the  name  of  the  parish  would  be  fatal:  3  Camp.  236;  4  Taunt.  700;  1 
Moo.  161;  2  t6.  587.  A  panish,  known  by  one  name  as  well  as  the  other, 
mav  be  described  by  either  name:  1  Taunt.  570;  2  Camp.  3.  As  the 
deft,  cannot  plead  nil  habuit,  1  Wih.  314,  2  ib.  206,  it  seems  immaterial 
to  allege  that  the  estate  was  the  pit's :  2  Chit.  PI.  41.  -  This  count  may  be 
supported,  though  the  deft,  to  whom  the  premises  were  let,  did  not  him- 
self occupy  them,  but  underlet  them  to  another  person,  8  7!  R.  327,  or 
though  the  premises  were  destroyed  by  fire,  after  the  letting  and  before  the 
rent  necame  due,  4  Taunt.  45,  or  though  the  deft,  never  attorned  to  pit : 
post,  892.  If  it  be  doubtful  whether  there  be  a  demise  under  seal,  it  is  best 
to  declare  in  debt  on  a  demise,  with  a  count  for  use  and  occupation;  1 
Saund.  276;  1  N.  R.  104.  As  to  deblarations  on  leases,  see  ante, 
^^Lease,"  621. 

The  plea  of  the  general  issue  will  put  the  pit  upon  proof  of  all  the  mattf* 
rial  facts  necessary  to  support  the  action,  as  to  which,  see  infra;  as  to  other 
pleas,  see  ante,  623,  and  the  various  titles  of  defences  throughout  the  work. 
Deft,  cannot  piisad  nil  habuU  in  iemmssUis:  464, 623-^. 
0 
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Precedents. 

INDKBtTATUt  OOUHT  POa  USX  AND  OOCSIFATIOIf. 

( 7^  comificncem«nt  of  the  indehitattu  count  i$  om  antet  139,  in  anumptit^  €nd  a»  ante,  406f 
in  debt)  For  the  xne  and  occapation  of  a.  certain  dwellingr.hoase,  mewuagei  ftrm,  land*,  and 
premiaes,  with  the  appurtentmoeo,  of  the  said  pit,  by  the  said  deft,  and  at  his  apecial  inrtanc* 
and  request,  and  by  tlie  sofferance  and  permuaion  of  the  aaid  pit,  for  a  lone  time  then  elapaed, 
had,  held,  used,  occupied,  possessed,  and  enjoyed.  And,  being  so  indebted,  ^fC  {ConeUuiom  me 
.  .  -1  '^"'^t  ^^^  "^^  oMicmjuriu,  and  ante,  409,  in  debt.     The  quantum  mendt  thareen  t» 

r  ^890  J  tteeumpeU  ie  ae  ante,  139,  inserting  •asfoOewe:)  Had,  before  that  time,  suffered  and 
permitted  the  said  deft  to  have,  hold,  use,  occupy,  possess,  and  enjoy,  a  certain  other 
dweOing-house  and,  dcc^  premises,  with  the  appurtenances,  of  the  said  pit;  and  that  he,  the  said 
deit,  had,  afccordin^  to  the  said  lastmentioned  suflSKtance  and  permission  of  the  said  pit,  had, 
holden.  Used,  occupied,  possessed,  and  enjoyed,  the  same  for  a  long  space  of  time  then  elapsed,  he^ 
the  said  deft,  undertook,  d&c    (ConcZtinon  is  as  ante,  139.) 

INBUtTATUB  OOUNT,  VOR  THK  USE  AND  0C9CUPATI0N  OF  UlVOimSBED  LDDGIKG8. 

{T%e  commencement  of  the  indebUaUie  count  ie  ae  ante,  139,  in  aeeumpeit,  and  ae  ante,  408, 
in  debt)  For  the  use  iLnd  occupation  of  certain  rooms  and  apartments  of  the  said  pit,  in  and 
parcel  oJE  a  certain  dwelling Jiouse  and  premises,  by  the  said  delt,  and  at  his  special  inrtanOB* 
&«.,  and  by  the  suffi^ranoe  and  nermisdon  of  the  said  pH.,  for  a  kmg  nyece  of  time  before  then 
^lapsed,  had,  held,  used,  occupied,  possessed,  and  enjoy^;  and,  being  so  indebted,  Sec  (Ceacio- 
ston  ae  ante,  139,  in  aeeumpnt,  and  ante,  409,  in  debt  The  quantum  meruit  thereon  in  aemanf- 
eitieae  ante,  IZd,  ineertinff  aefoUowe:)  Had,  before  that  time,  permitted  the  said  deft,  to  have, 
hold,  use,  occupjr«  possess,  and  enjoy,  certain  o^er  ztxMus  and  apartments  of  the  said  pit  is  and 
parcel  of  a  certain  other  dwelling-house  and  premise;  and  that  he,  the  said  deft,  bad,  according 
to  the  said  last-mentioned  sufieranco  and  permission,  had,  holden,  &C.,  the  same  for  a  long  space 
of  time  then  elapsed,  he,  the  said  deft.,  undertook,  d&c    {Ccnclueion  ie  ae  ante,  139.) 

^IMDXBrrATUS  COUNT,  FOR  T&E  USE  AND  OCCUPATION  OF  FURNISHED  LODGINOS. 

(T%e  commencement  of  the  indebitatue  count  ie  ae  ante,  139,  m  aeeumpnt,  and  ante^  408,  » 
debt)  For  the  use  and  occapation  of  certain  rooms  and  apartments  of  the  said  pit  in  and  parod 
of  a  certain  dwelling-house  and  premises,  by  the  saidxleft.,  and  at  his  special  instance,  ici^  snd 
by  the  sufferance  and  permission  of  the  said  pit.,  for  a  long  space  of  time  before  then  elapsed,  had, 
held,  used,  occupied,  possessed,  and  enjoyed,  together  with  6ertaiki  fiimiture,  linen,  and  other  ne- 
cessaries, goods,  and  chattels,  of  tfap  said  pit,  therein  being;  and,  being  s6  indebted,  dtc  (Cs». 
clueion  ae  ante,  139,  in  aeeumpek,  and  ante,  409,  in  debt.  The  quantum  meruit  thereon  in  at- 
eumpeit  ie  ae  ante,  139,  ineerting  aefoUowe:)  Had,  before  that  time,  suffered  and  permitted  the 
•aid  deft,  to  have,  hold,  use,  occupy,  possess,  and  enjoy,  certain  other  rooms  and  apartments  of 
the  said  pit  in  and  parcel  of  a  certain  other  dwelling-hoose  and  premises;  and  that  the  said  deft. 
had,  according  to  the  said  last-tnentioncd  sufferance  and  permission  of  the  said  pit,  had,  holdeB, 
&C.,  the  same,  together  with  certain  other  furniture,  Slc,  of  the  said  pit,  therein  being,  for  a  long 
time  before  then  elapsed,  he,  the  said  deft,  undertook,  &c    {Conclueion  ie  ae  ante,  13$.) 

See  other  precedents  of  deckratioa  for  the  use  and  occupation  of  a  fishery,  2  Chit  PL  43;  of  a. 
way,  (6.;  of  a  pew,  ift.,  43 ;  of  a  tepnis  court,  t^.,  44;  of  an  inn,  and  profits,  ib.\  for  double  rent, 
ib,,  45;  for  use  of  pasture  land,  and  eatage  of  grass,  ib4  debt  for  rent,  t£.;  430;  covenant  for,  £9., 
M9. 


Evidence/or  Slainiiff, 

The  evidence  for  pit.  may  consist  in  proof  of  the  contract,  of  reciting  hii 
title,  deft '8  attornment,  deft's  occupation,  and  th^  damages. 

Proof  of  Contract.']  A*  contract,  express  or  implied,  mUst  be  proTed: 
1  71  E.  378,  387.  If  there  was  any  express  contract  between  pit  -and  deft., 
the  same  should  be  proved  by  calling  the  witnesses  present  at  the  time  of 
making  it  If  there  was  any  written  agreement  for  tl,3  tenancy,  it  must  be 
produced,  duly  stamped  as  a  demise,  and  proved  in  the  usual  way:  3  iS^. 
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Mep.  919;  I  iVC  H.  272;  2  M.  ^  S.  445;  12  East,  237;  S  Moo.  349;  8 
Taunt.  327,  5.  c.  The  contract  may  be  implied  from  circumstances.  As 
to  proof  of  the  pit 's  title  and  deft,  's  occupation,  see  past,  189,  2.  Where 
the  deft,  has  entered  into  a  contract  of  sale,  which  ultimate- 
ly* goes  ofi,  and  his  occupation  has  been  a  beneficial  one,  he  is  r^89ll 
liable  in  this  action  on  an  implied  contract,  Heam  v.  Londin, 
Pea.  Rep.  192;  aliter^  when  the  occupation  has  not  been  beneficial,  16., 
or  when  the  pit' has  derived  an  equivalent  benefit  from  the  contract,  as 
where  h^  retains  the  purchase-money  during  the  whole  time  of  the  occupa- 
tion: Xertlandv.  Pounsett,  2  Taunt.  145.  Where,  on  an  agreement  for 
the  sale  and  assignment  of  certain  premises,  there  was  a  stipulation  <<  that 
in  the  meantime,  and  until  the  assignment  was  made,  the*  intended  pur- 
chaser should  pay  and  allow  to  the  seller,  at  the  rate  of  JSIOO  per  annum, 
from  the  time  of  taking  possession  of  the  premises,  until  the  completion  of 
the  purchase,''  and  the  intended  purchaser  having  taken  possession,  and  one 
half-yearly  payment  having  become  due  before  the  completion  of  the  pur> 
chase,  it  was  held  due  as  rent:  6  B.  4r  C.  524;  2  C.  ^  P.  294,  s.  c*  As 
to  when  pit  may  waive  a  tort,  and  sue  in  assumpsit  for  use  and  occupation, 
see  ante,  111,  889.  See  a  case  where  deft  .was  held  liable  where  he  olh 
tained  possession  under  a  false  representation:  Hull  v.  Vanghan,  Q  Price, 
157.     A  mortgagor  is  tenant  to  his  mortgagee:  5  B.  fy  J2.  604. 

Proof  of  Title.']  Where  an  actual  contract  of  tenancy  between  pit  and 
deft  can  be  proved,  no  proof  of  the  title  will  be  requisite,. it  being  an  estab- 
lished rule,  that  a  tenant  cannot  dispute  his  landlord's  title:  5  T.B,5  Bing* 
Jl.  54;  5  Moo.  298,  s.  €.;  Holt,  491, 1  IVils.  314.  And  where  deft,  came 
in  under  pit,  he  cannot  even  ^ow  that  pit's  title  has  expired,  4  T.  S.  682, 
3  M.  4*  tS'  516;  unless  deft  can  also  show,  that  he  solemnly  removed  such 
title  at  the  time  of  the  expiration,  and  attorned  to  the  party  having  the  title, 
by  paying  him  rent  or  otherwise:  2  Camp.  11;  2  Stark.  230;  14  Bast 
488;  1  Bing.  360.  Where  the  pit  has  at  any  time  distrained  on  the  deft, 
for  rent  in  arrear,  and  he  did  not  replevy,  it  will  afibrd  strong  evidence  of 
the  pit.'s  title:  Pantan  v.  Jones,  3  Camp.  372.  The  fact  of  taking  the 
distress  may  be  proved  by  the  broker,  or  other  person  employed  by  him, 
who  should  be  served  with  a  subpoena  duces  tecum  to  produce  his  authori- 
ty, &c.  If  deft  has  ever  paid  rent  to  the  pit,  proof  of  that  alone  will  be,  pri- 
ma  facie,  sufiScient  to  enable  the  pit  to  recover,  Heam  v.  Tomlin,  Pea.^ 
R^.  192,  Kirtland  v.  Pounsett,  2  Taunt.  145;  2  Bing.  10^  but  deft 
might  show,  that  the  payment  was  made  under  a  misrepresentation :  1  Marsh, 
514;  6  ^aunt.  202,  s.  e./l  Moo.  299;  3  Bing.  476;  1  JB.  ^  P.  S2&. 
And  the  payment  of  rent  by  a  lessee  to  a  lessor,  after  the  title  of  the  latter 
has  expired,  and  after  the  lessee  had  notice  of  au  kd verse  claim,  does  not 
amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual  attorn- 
ment, unless,  at  the  time  of  pavment,  it  be  proved  the  lessee  knew  the  pre- 
cise nature  of  the  adverse  claim,  or  the  manner  in  which  the  lessor's  title 
has  expired:  9  Moo.  38;  2  Bing.  10,  s.  c;  and  see  3  Bing.  475.  The 
effect  of  the  payment  of  rent  may  be  destroyed  by  the  non*claim  of  rent  for' 
several  years,  and  by  riiowing  a  strong  ground  to  suspect  the  title  of  the 
.party  to*whom  the  attornment  was  made:  7  Moo.  289.  And  a  person,  by 
paying  rent  to  churchwardens,  cannot  make  them  a  corporation,  when  they 
are  not  so  by  law,  and  will  not  be  estopped  from  disputing  their  title:  Phil- 
dips  V.  Pearcs^  b  B.  fy  C.  433*     To  establish  the  fact  of  a  former  payment 
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of  rent,  the  pit's  receipt  for  the  rent  tnay  be  proved,  for  which  porpoio, 
notice  to  produce  it  ahould  be  Bcrved  on  deft.,  or  it  ihould  be  proved  by  a 
witness  who  saw  him  pay  the  rent,  and  take  the  receipt:  see  imitf 

If  the  deft  did  not  come  in  under  the  pit,  or  has  not  recognieed  hie  title, 
the  pit  will  be  obliged  to  establish  his  title,  from  the  party  who  was  the 
deft.'s  original  landlord.  After  such  title  is  proved,  the  deft,  cannot  dit- 
Dute  it  further.  Thus,  where  A.  hired  apartments  by  the  year  from  B.,  awi 
jB.  afterwards  let  the  whole  house  tA  C,  who  sued  A.  for  use  and  eqpapatioBy 
it  was  held  that,  after  proof  of  the  letting  from  B.  to  C,  A.  could 
[^8921  *Qot  impeach  C.'s  title:  Sennie  v.  BoUnion,  I  JBing.  147;  7 
Moo.  539;  I  D.  it  R.  N,  C.  P.  \\  antCy  464. 

If  the  pit  daim  as  heir,  executor,  administrator,  devisee,  legatee,  or  as- 
signee of  the  first  lessor,  and  the  deft,  has  never  paid  htm  rent,  the  pit. 
must  show  that  the  deft  held  as.  tenant  to  the  person  under  whom  he  de^ 
rives  his  title.  If  the  pit.  claim  as  heir,  he  must  prove  his  ancestor's  imik, 
— ^that  is,  whare  the  lessor  was  seized  in  fee:  ante^  457. 

If  the  pit  daim  as  devisee  or  legatee,  and  the  lessor  was  seized  in  fec^ 
the  pit  must  PJ^e  the  testator's  will,  by  producing  the  will  itsdf :  anie, 
458,  postf  <'  TFUV^  Where,  however,  the  {dt  is  a  legatee,  and  the  de- 
ceased had  only  a  term  for  years  in  the  premises,  which  he  had  bequeathed 
to  the  pit,  he  must  produce  the  probate  of  the  testator's  will,  in  which  the 
pi^mises  in  question  are  bequeathed  to  the  pit,  and  must  also  ahow  the  as- 
sent of  the  executor  the  devise,  as  necessary  to  give  him  a  title  to  the  lease 
under  which  he  claims  r^nt :  Doe  v.  &t^y,  3  Sa9U  ISO.  The  executor's 
assent  will  be  proved,  by  showing,  that  he  suffered  the  legatee  to  take  cu- 
disturbed  possession  of  the  premises  bequeathed,  and  received  the  rents  end 
profits,  or  that  he  expressly  assented:  an/e,  459. 

If  the  pit  claim  as  assignee  of  the  lessor,  he  must  give  in  evidence  a  regu- 
lar title  m)m  him,  by  showing  the  deeds  and  conveyances  which  constitute 
his  title:  ante^  473. 

If  the  pit  claim  as  executor  or  administrator,  he  must  make  pfoCcrt  of 
the  probate,  or  letters  of  administration,  which  will  be  suffident,  where 
there  is  no  plea  of  ne  unqut»  executor  or  administrator :  where  those 
pleas  are  pleaded,  the  probate  or  letters  testamentary  must  be  produ^  : 
«n/e,  503. 

Proqf  qf  Attornment.'^  This  evidence  is  unnecessary,  though  we  hacve 
seen  it  is  advisable  to  adduce  it,  for  the  purpose  of  superseding  the  necessilj 
of  proof  of  title.  Formerly,  attornment  was  necessary  to  support  this  actioD, 
where  the  deft  did  not  come  in  under  the  pit,  but  now  the  necessity  and 
efficacy  of  attornments  have  been  almost  totally  taken  away  by  the  ststotes 
4  and  5  Jlnmy  e.  16,  s.  9,  10,  and  11  Q.  8,  c.  19,  s.  11.  Under  the  former 
of  these  acts,  it  has  therefore  been  held  thi^  the  trustees  of  one,  whose  title 
the  tenant  had  notice  of  before  he  paid  over  his  rent  to  his  original  landlord, 
might  support  this  action,  althou^  the  tenant  had  no  notice  of  the  legal  ee- 
tate  being  in  the  pit  on  the  record :  16  Eaaty  99 ;  7  Moo.  539.  And  the 
grantee  of  an  annuity  charged  on  the  land,  or  a  mortgagee,  after  netiee  to 
uie  tenant,  may  also  recover  rent  from  the  tenant,  in  an  action  for  use  and 
occupation:  I  7.  R.  378;  DougL  879;  Chit.  Cant.  107. 

Pro((f  qf  Dtfendanfs  OeeupationJ]  Proof  of  an  actual  occupatioo  bgr 
the  deft,  is  not  essential :  proof  of  the  contract  or  tenancy  will  suffice,  and 


he  need  not  prove  that  the  deft,  in  fact,  entered  and  occupied  the  premises: 
it  is  sufficient  if  the  deijL  might  have  done  so  if  he  pleased^  and  was  not  pre- 
vented'bjr  the  pit:  Harlandy.  Bromley y  1  Stark.  453 ;  5  Taunt  519. 
If  A.  agree  to  let  premises  to  B.,  who  permits  C.  to  occupy  them^  B.  may 
be  sued  for  use  and  occupation :  9  T,  R.  327.  Andf  where  a  house  is  de^ 
raised  by  a  written  agreementi  rent  may  be  recovered,  which  has  accrued 
after  the  house  ha$  been  burnt  down.  Baker  v.  Holtpzaffelj  4  Taunt  45} 
and  so  it  is  reeoveraUe,  though  deft,  has  deserted  the  premises:  Molktt  v. 
Brayne,  9  Camp.  103.  And  a  tenant  who  haa  quitted,  in  pursuance  of  a 
parol  license  from  his  landlord,  and  without  having  given  a  regular  notice 
to  quit,  remains  liable :  Matthews  v.  Sawell^  8  Taunt.  270  ;  CoTwtly  v. 
Baxter  J  3  Stark.  527  yJohnetone  v.  Huddlestonej  4  B.  ^  C.  922;  7  D. 
4*  B.  411, 9.  c.  As  to  when  tenant  discharged  by  a  surrender  of  the  term, 
&c.,  see/Mu/,  894. 

When  the  pit  cannot  prove  a  contract  of  tenancy  or  attornment  by  ^ft, 
he  must  establish  his  title,  as  an/f,  891,  and  drove  that  deft  ac- 
tually *o6eupied  the  premises  durine  the  time  for  which  the  rent  r*898l 
i«  sought  to  be  recovered.  Itwill,Tnsuchcase,  beprtmaybcfe, 
sufficient  to  prove  that  the  dm.  occupied  the  premises,  and  the  ccmtinnanee 
of  the  occupation  will  be  presumed,  till  the  contrarv  appear:  see  Hawland 
r.  Broml^^  1  Stark.  455;  Ward  v.  Masonj  9  Prtoey  291.  ** 

By  6  O.  4,  e.  16,  e.  75,  any  bankrupt  entitled  to  any  lease,  or  agreemefit 
for  a  lease,  if  the  assignees  accept  the  same,  shall  nof  be  liable  to  pay  any 
rent  accruing  after  the. date  of  the  commission,  or  to  be  sued  in  respect  of 
any  subsequent  nonobservance  or  nonperformance  of  the  conditions,  cove- 
nants, or  agreements,  therein  contained;  and,  if  the  assignees  decline,  the 
same  shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or 
agreement  to  the  lessor,  or  such  person  agreeing  to  grant  a  lease,  within 
fourteen  days  after  he  shall  have  had  notice  that  the  assignees  shall  have  do* 
elined  as  aforesaid.  Before  this  act,  assumpsit  for  use  and  occupation  lay 
against  a  lessee,  upon  his  agre^nent  to  pay  rent  during  the  tenancy,  not- 
withstanding  his  bankruptcy,  and  the  occupation  of  the  assignees  during 

Srt  of  the  time  for  which  the  rent  was  due:  Bont  v.  WUson^  8  Baitj  811. 
owever,  where  assignees  entered  and  occupied  the  premises  in  the  middle 
of  the  year,  it  was  hdfd  that  they  were  not  liable  foir  the  bankrupt's  occopa* 
tion  as  well  as  their  own:  2  H.  Bl.  919;  Oibmn  v.  Comtharpe,  I  D.  ^B^ 
205. 

Damages.']  Where  there  is  a  stipulated  rent,  pit  will  be  entitled  t^  re* 
cover  to  that  amount ;  in  other  cases,  however,  he  must  prove  the  value  of 
the  premises:  TomKnson  v.  Day^  2S.  ^  B.  680.  Where  the  pit  is  not 
the  person  who  originally  let  the  premises  to  the  deft,  he  can  only  recover 
rent  from  the  time  he  had  the  legal  title  in  him,  although  he  may  have  had 
the  equitable  estate  long  before,  2  Camp,  13,  n.;  and  though  he  has  ac- 
knowled^d  the  title:  3  Bing.  474.  An  entire  contract  cannot  be  appor- 
tioned. Therefore,  under  a  tenancy  from  year  to  year,  where  the  tenant^ 
the  deft.,  quitted  without  any  notice,  at  the  expiration  of  a  quarter,  and  the 
landlord,  during  the  next  quarter,  let  the  premises,  it  was  held  he  could  not 
recover  ahy  part  of  that  quarter's  rent,  Hall  v.  Burgess,  5  B.  ^  C.  338; 
and  so,  if  a  tenant  quitted  in  the  middle  of  the  quarter:  Widls  v.  Mekuany 
3Bing.AB2. 
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Evidenet  for  Defendant. 

The  deft. 'a  eyideoce  under  the  general  issue  mty,  cooaist  in  rebultiiif} 
pit's  proofs  of  the  contract/ the  pit's  title,  and  deft.'s  occupation.  We 
have  already  seen  when  deft,  will  be  estopped  disputing  pit's  titte.  Deft 
may  prove  a  payment  of  the  rent  to  bis  lessor  before  notice  of  the  assign- 
ment of  the  estate  to  the  pH.,  who  is  an  assignee  of  the  reversion:  1  7!  S. 
378;  16  Sa^f  99;  ante^  464.     Where  the  deft  is  charged  on  his  own  ac^ 

'  county  he  naay  show  that  he  occupied  as  administrator,  fcc*  Andy  where 
the  deft  proved  that  he  took  poss«»ion  as  administratpr,  and  that  the  pre- 
mises had  been  unproductive  to  him,  and  that  be  had  offered  to  surrender 
them  ei^t  months  after  the  intestate'^  death,  it  was  held  a  good  defence: 
jRemruuii  v.  Bremridge,  8  Taunt  191.  Deft  may  show  that,  as  a  valid 
gro^d  of  defence,  he  entered  and  occupied  the  premises,,  not  in  the  charac- 
ter of  a  tenant)  bujt  under  a  contract  fpr  the  purchase  of,  them,  and  that  pit. 
had  a  benefit  under  the  Qontracjt,  ante,  891;  or  as  a  trespasser,  anU,  S89f 
and  that  the  pit.  treated  him  as  such;  that  he  recovered  agaii^t  him  in^ect- 

,  ment,  1  T.  M,  378;  bi:^  the  mere  bringing  the  action  would,  in  such  cascv 

'  be  no J>ar:  Cibb  y..  Carpenter,  2  Camp,  13,  n* 

.^,    'illegal  Consideration^']    Deft,  may  show  that  th& house  was  let  for  an 
uijllawful  or  immoral  purpose,  as  for  a  brothel;  Girardy  v.  Richardson,  1 
•  Ssp,  Sep,  13;  .Jennings  v.  Throgmorton,  JS.  [^  M  251. 

[^8943  *  Premises  Untenantable.']  Deft  may  show  that  the  land- 
•  lord  was  bound  to  put  the  premises  into  repair  before  the  tenant 
took  possession,  which  he  had. neglected  to  do,  and  tliat,  in  contequenocv 
they  were  uninhabitiable,  or  that  they  were  become  unsafe  and  useless  ixom 
want  of  repair,  and  that  the  tenant  was  npt  bound  to  repair;  in  which  case 
he  would  not  be  liable,  though  he  may  have  given  notice  to  quit;  Edwards 
V.  JBiheringtan,  R  ^  M.  268.    Salisbury  v.  Marshall,  AC.  fyP.  65. 

Determination  of  Tenancy  by  Notice,  to  quit.]  Tlie  deft,  may  prove 
tiiiaiact  as  a  defence  to  an  action  for  rent,  accruing  after  such  determination 
of  the  tenancy,  and  where  deft*  has  not  occupied  the  premises.  As  to  no- 
tifies to  quit^  and  when  valid,  &c.  ^^^e  ante,  464  to  470. 

Determination  of  Tenancy  by  Assignment  or  Surrender.]  Deft, 
may  establish  this  as  a  defence  to  an  action  for  any  rent  daimed  after  asoh 
determination.  By  the  Statute  of  Frauds,  29  Car.  2,  e.  3,  s,  3,  a  parol 
assignment,  or  license  to  quit,  will  be  insufficient,  Dotting  v.  Marten^  I 
Camp.  318,  though  the^eft  has  quitted  accordingly,  Mcllett  v.  Bourne^ 
2  Camp.  103;  or  though  the  pit.  has  endeavoured  to  relet  the  premises^  2 
Stark.  Ev.  590,  3  Esp.  Rep.  225;  or  thoug)i  the  agreement  between  the 
parties  be  cancelled,  6  East,  86;  and  see  Johnstone  v.  Hudkstone,  4  B.. 
fy  C.922;7  D.  ^  R.  All,  s.  c. 

The  assignment  or  surrender  may,  however,  by  the  words  of  the  statute, 
be  effectual  by  act  and  operation  of  law,  tboufl^h  not  made  in  writing;  as,  if 
the  pit  gave  a  parol  license,  or  notice  to  quit,  in  thei  middle  of  a  quarter^ 
and  both  parties  acted  upon  it,  that  is,  if  the  pit  himself  took  posseaaicm, 
the  tenancy  would  thereby  be  legally  determined:  Whitehead  v-  CUffard^ 
5  Taunt.  518;  Peter  y.  Kendal,  SB.^C.  703.     The  deft,  may  show  that 
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the  lancllord  had  accepted  another  person  as  tenant^  which  would  operate  as 
a  surrender  of  hid  term:  Thomas  v.  Cook^  2  B.  fy  ^.  119.  And,  where  a 
yearly  tenant,  at  a  rent  payable  half-yearly,  quitted  without  having  given 
notice,  and  the  landlord  let  the  premises  to  another  tenant  before  the  expi- 
ration of  the  next  half-year,  it  was  held  that  he  was  not  entitled  to  recover 
from  the  first  tenant  from  the  expiration  of  the  current  year,  when  he  quitted 
the  premises,  to  the  time  when  the  landlord  relet  them  to  the  second  tenant: 
Hall  V.  BurgesSj  5  B.  fy  C,  332.  The  deft  may  show  that  the  landlord 
has  determined  ^e  occupation,  by  accepting  the  key  of  the  house,  &c.. 
Whitehead  Y.  Clifford,  5  Taunt  518;  but  it  must  be  clearly  established, 
that  it  was  the  landlord's  intention  to  determine  the  tenancy  by  accepting 
the  key,  as  it  would  be  insuflScient  to  show  merely  that  the  key  was  left 
at  pit's  house,  or  delivered  to  his  servant:  Horland  v.  Bromley,  1  Stark, 
455.  And  in  all  these  cases  the  consent  of  all  the  parties  to  the  change  of 
the  tenancy  is  necessary:  2  B,  fy  ^,  \\9\  I  ib.  50.  And  where  a  tenant 
from  year  to  year,  by  a  Lady-Day  holding,  agreed  by  parol  with  his  land- 
lord's agent  to  quit  at  the  ensusing  Lady-Day,  which  was  within  half  a  year, 
and  the  premises  were  relet  by  auction,  at  which  the  tenant  attended,  a,nd 
bid,  but  the  new  tenant  was  not  let  into  possession,  because  the  old  tenant 
refused  to  quit,  it  was  held  that  this  did  not  amount  to  a  sufficient  surrender; 
1  M^Cl  4-  r.  141;  and  see  2  Moo.  262,  272;  3  B.  ^  C.  478;  5  -D.  ^  JP. 
206,  s.  c. 

Eviction.']  An  eviction  by  the  landlord  of  the  deft,  or  his  under-tenant, 
1  Stark.  94,  may  be  shown  by  deft.,  which  will  be  a  complete  answer  to 
the  action,  and  after  an  eviction  from  pai^,  if  the  deft,  give  up  possession 
of  the  residue,  he  is  entirely  discharged;  if,  however,  after  eviction,  he  con- 
tinues in  possession  of  the  residue,  he  would,  perhaps,  be  liable,  upon  a 
quantum  meruit,  for  the  residue:  Smith  v.  Raleigh,  3  Camp.  514,  m 
See  further,  as  to  an  eviction^  ante,  631. 
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Plexdikos  as  to.]  The  deft,  may  give  usury  in  evidence  under  the 
general  issue,  in  assumpsit:  Bernard  v.  Saul,  1  Str.  498.  And  pit  will 
not  be  permitted  to  recover,  if  it  appear,  upon  the  face  of  the  declaration,  in 
assunipsit,  that  the  contract  is  void  for  usury:  Lutw.  273.  But  this  is  not 
the  case  in  debt  on  specialties;  and  matter  which  shows  that  the  deed  was 
merely  avoidable  in  respect  of  usury,  must  be  pleaded  specially:  ib. ;  Com. 
D.  Pleader,  2  W.  23.  A  plea  of  usury  may  be  pleaded  with  non  est  fac- 
tum: 2B.erP.  12. 

The  chief  requisite  of  a  plea  of  usury  is,  that  it  should  state  the  corrupt 
contract  and  the  usurious  interest  with  the  greatest  precision  and  particular- 
ity, to  show  how  the  usury  was  committed,  and  that  the  party  may  know 
what  to  answer;  and  if  it  be  too  generally  stated,  it  will  be  bad  on  special 
demurrer:  Hill  v.  Montagu,  2  M.  ^  S.  378;  1  Camp.  165,  n.  And  the 
plea  will  be  insufficient,  unless  it  state  that  the  deft,  was  indebted  to  the  pit 
at  the  time  the  bond,  &c.  was  given  ;  or  that  there  was  given  an  agreement 
to  lend  money  upon  the  usurious  contract,  12  Mod.  385 ;  and  that  the 
land  was  given  for  the  payment  of  usurious  interest:  Cro.  EL  104.    And 
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the  quantum  of  the  usurious  interest  must  be  specified,  Bintan  v.  SojFeet  & 
Show.  329 ;  and  it  must  also  ht  stated,  that  the  unlawful  interest  was  for 
forbearance  and'giving  day  of  payment,  Sir.  FT.  Joneaf  409;  and  the  statate 
must  be  specially  averred,  though  it  would  be  improper  to  recite  it:  Lutw 
464;  £ro.  Fad.  Mec  255. 

Replication.'l  Where  the  deft,  pleads  the  usury  in  the  contract,  the  pH 
may  reply,  that  the  contract  was  made  upon  a  good  and  leg^  coosidentioD, 
and  not  upon  the  supposed  unlawful  consideration  mentioned  in  the  plea: 
Com.  D.  Pleader^  2  IT.  23,  2  T.  R.  439. 

See  form  of  plea,  3  Chii.  PI  966. 

Evidence. 

On  whom  ProqfLiea.^    Upon  the  plea  of  usury,  the  proof  lies  eotirely 
upon  the  deft,  as  by  his  plea  he  admits  the  debt:  per  Soli,  C.  /.  12  Mid. 
'  517. 

fFhat  amounts  to,  and  bow  moved']  By  12  Jinne^  si.  2,  e.  16/<do 
person  on  any  contract,  shall  ^  take  directly  or  indirectly,  for  loan  of  any 
^moneys,' wares,  merchandises,  or  other  commodities  whatever,  as  above  the 
value  of  £j5,  fbr  the  forbearance  df  £100,  per  year,  and  so  after  that  rate  for 
a  greater  or  less  sum,  or  for  a  longer  or  shorter  time;''  and  <Ull  iorub, 
contracts^  ^luA  assurances f  whatsoever,  made  for  payment  of  any  principal, 
or  money  to  be  lent,  or  covenanted  to  be  performed,  upon  or  for  any  usuiy, 
whet'eupon  or  whereby  there  shall  be  reserved  or  taken  above  the  rate  of 
£5  in  the  hundred,  as  aforesaid,  shall  be  utterly  void.''  And  on  this  statute 
the  law  of  usury  now  rests :  parts,  however,  of  37  H.  8,  c.  9,  and  13  JE/l  c 
8,  are,  at  times,  called  in  to  explain  it^ 

To  constitute  usury  under  this  act,  there  must  be,  1,  a  contract  with  an 
unlawful  intent  to  take  illegal  interest:  2,  a  direct  loan  and  a  taking  o^  or 
agreement  to  take,  illegal  interest  for  the  forbearance  of  repayment,  or 
there  must  be  some  device  for  avoiding  the  appearance  of  a  loan,  or  forbear- 
ance, when  one  existed,  3  Chit.  Com.  L.  88;  S,  the  principal  should  be 
put  in  hazard;  4,  the  contract  must  be  tainted  with  usury  in  concoction,  and 
any  subsequent  corrupt  contract  will  not  invalidate  it:  Purrr.  SHaml 

East,  95. 
[*8063      *1*  It  must  be  shown  that  there  was  a  contract  or  agreement  for 

usurious  interest;  for,  if  the  interest  appear  to  have  b^n  reserved 
by  mistake  or  upon  an  error  in  computation,  the  contract  will  not  therby  te 
avoided:  1  Camp.  149.  But,  where  the  agreement  is  on  the  face  of  it 
dearly  usurious,  the  intention  of  the  parties,  and  that  they  were  ignorant  of 
the  &ct,'will  not  prevent  it  from  being  void:  3  B.  ^  P.  159. 

2.  The  loan  must  appear  to  be  one  properly  so  called, — ^that  is,  temporary 
letting  for  profit,  of  the  use  of  money,  goods,  &c.,  to  be  returned  to  tbe 
lender.  Therefore,  on  stipulation  that  London  bankers  should  accept  and 
pay  bills  drawn  in  the  country  for  a  commission  of  five  per  cent,  bein||fa^ 
nished  with  funds  to  pay  the  bills  before  they  became  due,  is  not  usonous, 
as  no  loan  is  contemplated;  3  Camp.  488.  Nor  is  it  usury  for  an  acceptor 
of  a  bill  to  discount  his  own  acceptance  at  a  premium:  Eardojf  ▼•  ffab^' 
ky,  4  Bastt  55.    Nor  is  a  bona-fide  .sale  of  a  bill,  for  a  less  sum  tbin  the 


tJSURY,  DEFENCE  OF.  •    429 

amount  of  the  bOI^umiriouSy  1  P.  W.  782-3;  if,  however,  the  sale  be  a  mere 

Eretexty  it  is  oUierwiae  ;  R.  v.  Midge^  4  Pricey  56.  Where  money  is  lent 
V  a  check  upon  a  baoker,  without  a  previous  agreement  to  consider  the 
check  as  cash,  it  is  no  loan  or  forbearance  within  the  statute  of  usury,  till 
cash  is  actually  received  for  the  check:  Brook  v .  Middkiorif  1  Camp.  445; 
BUehborcugh;  10  Eastf  268*  And  a  remittance,  by  an  agent,  to  whom 
goods  are  consigned,  of  the  probable  amount  of  the  proceeds  of  the  goods  by 
anticipation  to  his  principal,  would  not  seem  to  amount  to  a  loan,  so  as  to 
make  a  charge  of  ^6  per  cent,  usurious;  3^.  ^  C  626:  SD*  fy  R.  500,  - 

Nor  is  usury  committed  with  respect  to  a  charge  for  commission,  where 
theezcessive  charge  is  referable  to  the  trouble,  expense,  and  inconvenience  in- 
curred by  the  lender  of  the  money,  and  not  to  a  charge  of  interest:  Jlurial 
v.  Thomosj  2  T.  R.  52;  Hoii,  C.  263;  Sloveld  v.  Eade,  4  Ring.  81. 
Whether  a  commission  of  one  half  per  cent,  upon  a  banking  account,  be 
usurious  or  not,  is  a  question  for  the  jury,  depending  upon  whether  it  may  ' 
be  ascribed  to  a  reasonable  remuneration  for  trouble  and  expense,  or  whether 
it  be  a  colour  for  the  payment  of  interest  above  £5  per  cent  upon  a  loan  of 
money;  and,  and  if  there  be  a  contrariety  of  evidence  upon  that  point,  the 
court  will  not  set  aside  the  verdict,  and  grant  a  new  trial,  although  the  ver- 
dict be  against  the  opinion  and  direction  of  the  Judge  who  tried  it,  unless  it 
appear  clearly  that  the' jury  have  drawn  at.  erroneous  conclusion:  Carstairs 
T.  Steifif  4  M,  ^S.  192.  And,  where  a  Judge  leaves  it  to  tiie  jury  to  draw 
their  own  conclusion  on  a  question  of  usury,  their  verdict  cannot  be  disturbed 
on  account  of  an  erroneous  opinion  upon  the  matter  of  fact  expressed  by  the 
Judge:  Solarti  v.  Melville,  1  B.SrC.  430;  R.  ^  M.  198. 

liking  of  discount  in  advance  on  the  loan  of  money  advanced  in  discount- 
ing bills,  when  negotiated  in  the  ordinary  course  of  trade,  is  not  usurious: 
JF.  BL  R.  792;  Holt  C.  272;  Z  B.  fy  P.  154,  And,  if  a  person  upon 
whom  a  bill  is  drawn,. which  has  some  time  to  run,  gives  the  amount  of  the 
bill  to  the  holder,  deducting  from  it  a  sum  more  than  the  legal  interest  for 
the  time  the  bill  has  to  run,  it  is  not  usury:  Barclay , p.  t.  v.  fFalmsley,  4 
Eastf  57,  s.  c;  5  i?.^.  Rep.  11.  Therefore,  the  acceptor  of  a  bill,  dated 
Ath  July  J  and  due  1th  September,  taking  a  premium  of  sixpence  in  the 
pound,  from  the  indorsee  and  holder,  for  payment  of  the  bill  on  the  20th 
•August,  before  it  was  due,  is  not  guilty  of  usury:  ib.  But  an  agreement, 
on  discounting  a  bill,  that  the  partv  should  take  in  part  payment  another 
bill,  which  had  time  to  run,  as  cash,  although  the  full  discount  was  taken, 
is  usurious:  Parr  v.  Eliasony  1  East,  92.  If  a  country  banker,  discount- 
ing a  bill,  takes  fnterest  for  the  whole  time  it  has  to  run,  and,  instead  of  pay- 
ing money  for  the  bill,  gives  notes  payable  in  London,  at  three  days  after 
sight,  such  country  banker  is  guilty  of  usury:  Matthews  v.  Oriffiths,  Pea. 
Rep.  200,  Kenyon,  s.  c;  1  i.,fy  P.  155,  n.  But  where  a  country  banker 
gave  a  draft  on  his  London  agent,  payable  at  two  months,  in  exchange  for 
a  country  bill  of  like  date,  deducting  bv  way  of  commission  a  sum  equal  to 
four  per  cent,  for  the  time  the  bill  had  to  run,  it  was  held  not  to  be  usuri- 
ous: Stoveld  V.  Eade,  12  Moo.  277.  If  a  party,  in  discounting  a  bill, 
makes  the  holder  of  it  take  goods  of  a  certain  ascertain- 
ed* value,  at  a  higher  value,  that  shall  be  deemed  usury:  Pratt  r*897l 
V.  Willery,  1  Esp.  Rep.  40.  Though  a  loan  have  the  form  and 
complexion  of  a  sale,  it  will  be  void;  if,  however,  it  appear  that  a  sale  were 
intended,  the  contract  is  valid;  but  this  is  a  question  for  the  jury  as  to  the 
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real  inteDtions  of  the  parties.  And  thus,  where  A.|  in  cenaideratioii  of 
a  certain  sum  of  money,  conveys  premises  to  B.,  and,  at  the  same  time,  ui 
agreement  is  entered  into  between  them,  that  A.  shall  purchase  the  same 
premises,  within  fifteen  months,  at  a  considerable  advance  upon  the  origf- 
nal  purchase-money,  and  B.  agrees  to  sell  and  reconv^y  at  such  advance, 
it  was  held,  per  Gibbsj  C.  J,^  that,  in  point  of  law,  such  contract  was  not 
usurious,  unless  it  were  meant  as  a  cover  for  a  loan  of  money,  which  was  a 
question  offset  for  a  jury:  Doe  d.  Metcalfe.  Browriy  Holtf  C.  295.  An 
agi;eement  to  pay  £12  per  cent  on  the  amount  of  the  purchase-money  ia 
not  usurious,  though  there  be  a  covenant  to  keep  the  vessel  insured,  and 

' .  that  the  pit  shall  be  entitled  to  his  share  of  the  money,  to  be  recovered 
from  the  underwriters:  Crrigg  v.  Stoker,  Forrest,  4.  And  an  agreement 
for  the  payment  of  the  purchase-money  of  an  estate  by  instalments,  with  io- 
terest  beyond  the  legal  rate,  is  not  usurious,  if  the  sum  stipulated  for  as  in- 
terest is  in  fact  a  part  of  the  purchase-money:  Bute  v.  Bigood,  M.  4"  B» 

.  143;  7  B.  ^  C,  453,  s,  c.     But  a  beneficial  lease  obtained  under  the  infln- 
ence  of  loans  of  money,  made  or  expected  to  be  made  by  the  lessee  to  the 
lessor,  a  distressed  man,  has  been  considered  void,  and  a  fraudulent  eva- 
sion of  the  statute:  I  S.  Sf  L,  182.^  And  an  agreement  that,  upon  the  ad- 
vance of  money  by  A.  to  B.,  A.  shall  assign  to  B.  the  lease  of  premises  of 
ereater  value,  with  a  power  of  redemption  on  repayment  of  the  money, 
and  that,  in  the  meantime,  B.  shall  grant  A.  an  under-lease  of  the  premises 
at  a  greater  redt  than  the  legal  interest  of  the  money,  A.  insuring  the  pre- 
mises and  paying  the  ground-reht  and  taxes,  is  usurious,  the  agreement  be- 
ing intended  as  a  security  for  the  loan,  and  not  as  a  purchase  for  the  lease: 
4  Camp.  1.     Where  a  contract  for  the  loan  of  money  is  void  for  usury,  a 
separate  security  for  the  principal  or  interest  only  cannot  be  enforced,  Cro, 
Jac.  252;  and  it  is  immaterial  that  the  usurious  contract  is  to  be  executed, 
and  is  evidenced  by  two  separate  instruments  instead  of  one:  fVMte  r. 
V.  rVHghty  SB.  4-  C.  273;  S  D.  8r  R.  110,  s.  c. 

The  statute  extends  to  loans  of  money's  worth,  as  stock,  as  well  asrooney 
Thus,  where  A.  lent  £400  stock  to  B.,  taking  as  security  an  agreement 
from  B.  to  replace  the  stock  on  request,  and  a  bond  for  the  payment  of  the 
produce  of  the  stock,  and  reserving  to  himself  the  dividenos  of  the  stock 
for  interest,  and  the  option  either  to  have  the  stock  replaced  or  the  prodace 
of  it  paid  in  money,  with  interest,  at  5  per  cent,  it  was  held  usurious: 
White  V.  Wright y  3  B.  ^  C.  273;  5  D.  ^  S.  110.  And  it  would  seem, 
th^it  lending  money  on  continuation  is  usurious:  Smedley  v.  RohtrU^  2 
Camp.  607,  Ellenborousch.  And,  where  A.  gave  to  fe.  three  bills  of  ex- 
change, as  security  for  money  lent,  and  usurious  interest  thereon,  and,  be- 
fore the  bills  became  due,  B.  advanced  to  A.  a  further  sum  of  money  upon 
bis  general  credit  and  account,  by  means  of  which  A.  was  enabled  to  pay 
the  bills,  it  was  held  that,  by  such  payfnent  of  the  bills,  the  usurions  interest 
was  also  paid:  Wright  v.  Laingy  3  B.  fy  C.  165;  4D.  ^B.  783, 

Usurious  contracts  are  to  be  proved  as  alleged.  It  is  sufScient  to  prove  the 
loan  or  forbearance,  according  to  its  substance  and  legal  effect  A  forbea^ 
ance  by  C.  to  A.  is  proved  by  evidence  that  A.  is  debtor  to  B.,  and  B.  to 
C,  and  of  an  agreement,  for  an  usurious  consideration  to  be  paid  to  C.,tbat 
he  shall  take  A.  as  his  debtor,  Wade  v.  Wilsony  1  Easty  195,  although  B.. 

join  A.  in  the  security  to  C. :  ib.  So  it  would  be  by  evidence  of  a  losn  by 
C.  to  B.,  and  the  giving  a  note  as  security  by  A.  to  C,  more  than  legal  in- 
terest having  been  taken  for  forbearance  on  the  note:  Manners  v*  Ft^tony  3 
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B.  &  P.  343;  iSVarA^  Bv.  1599.     If  goods  be  taken  in  part  of  money 
agreed  to  be  advanced  as  a  loan,  the  law,  it  seems,  will  not 
^presume  usury,  and  the  lender  is  not  to  be  called  on  to  show  their  r*899l 
real  value.     But,  where  th^  borrower  is  compelled  to  take  the 

^oods,  it  will  create  a  suspicion  that  usurious  interest  was  contemplated,  and 
it  will  therefore  be  incumbent  on. the  lender  to  show,  that  the  goods  were 
reasonablv  worth  the  sum  charged:  2  Camp.  375,  553;  1  Esp.  JRep^AO. 

3.  RisL — ^The  contract  will  not  be  usuriouii,  notwithstanding  merer  than 
£5  per  cent  is  reserved  on  the  loan,  if  the  principal  and  interest  ime  subject   • 
to  risk,  and  the  lender,  on  some  specified  contingency,  runs  the  risk  of  Ios«' 
ine  both:  Cro,  J.  908;  4  T.  B.  356;  4  Camp.  4. 

Thus,. an  extortioning  jtM»«/-odi/  bond,  however  gross,  cannot  be  otfltfii*'- 
^ered  as  usury:  Mat  them  v.  Lewis f  1  ^nst.  7.     A  bond  in  the  penalty 
t)f  d6200,  conditioned  for  the  performance  of  articles  of  partnership^  was  . 
held  not  to  bean  usurious  contract:  MorrUet  v.  IRngj  2  Burr,  691:   JL 
real  bona-fide  wager,  not  at  all  intended  as  a  loan,  is  not  an  usurious  eon- 
tract:  Lamego  v.  Gould,  2  Burr.  715,  s.cy  2  Ld.  Ken.  429.    But,  if  ii* 
appear,  that  the  contingency  contemplated  in  the  agreement  is  so  slight  as 
to  be  nearly  allied  to  a  positive  certainty,  or  appears  to  be  a  mere  device  to 
evade  the  statute,  or  if  the  casualty  afiects  the  interest  only,  and  hot  the 
principal,  it  will  be  held  usurious:  Cro.  J.  508;  3B.  ^  C.  277. 

4.  To  defeat  a  debt  on. the  ground  of  usury,  the  contract  must  hjive  bee4 
usurious  at  the  time  the  debt  was  created;  for,  if  tbe  demand  do  not  origi- 
nate in,  or  accrue  from,  a  usurious  bargain,  no  after*reservation  of  illegal 
interest,  or  subsequent  arrangement  for  a  usurious  security,  will  void  the 
original  claim:  3  71  B.  539;  1  Sound.  295,  n.  And,  if  a  bond  be  given^ 
for  the  repayment  of  money,  with  interest  at  £5  per  cent,  proof  that  the 
oblige  has  received  interest  at  7i  per  cent  will  not  void  Uie  bond,  unless 
the  lury  are  satisfied  that  it  was  agreed,  at  or  before  the  execution  of  the 
bond,  that  more  than  £S  per  cent  should,  be  paid:  l*u8sil  v.  Brookes j  2 

C.  4-  P.  318. 

Benewtd  Security.']  A  contract  originally  tainted  will  not  be  rendered 
valid  by  taking  any  renewed  security  for  the  illegal  interest,  unless  there  is 
an  express  agreement  to  expunge  the  original  bad  part  of  the  debt,  or  fore* 
go  the  excess  of  interest  A  security  given  in  lieu  of  a  former  security, 
which  was  tainted  by  usury,  is  void,  unless,  in  the  second  security,  a  deduc- 
tion is  made  of  all  sums  paid  usuriously  under  the  former  security:  Wiskea 
V.  Gogerljfy  2  C.  ^  P.  397;  I  B.  ^  M.  193,  s.  c.  A  party  cannot  reco- 
ver on  a  new  instrument  whicU  operates  as  a  security  for  any  usurious  inte- 
rest, although  it  is  fotinded  upon  a  new  settlement  of  the  account  between 
the  borrower  and  lender,  and  the  original  securities  have  been  cancelled: 
Preston  v.  Jackson,  2  Stark.  237.  A  fresh  security,  given  for  the  balance 
of  a  debt  originally  usurious,  is  so  likewise:  Pickering  v.  Banks,  Forrest 
72.  But  a  bona-fide  debt  is  not  destroyed,  by  being  mingled  with  an  usu- 
rious contract  relating  to  it:  Oray  v.  Fowler,  1  H.  Bl.  462. 

And  it  is  not  usury  where  the  payment  is  not  in  the  nature  of  a  penalty, 
as  where  it  is  in  the  election  of  the  borrower,  at  the  time  of  entering  into 
the  contract,  to  avoid  paying  any  more  than  five  per  cent,  by  payment  at 
the  day:  Fhyer  v.  Edwanb,  Lofft,  395.  If  A.  be  ir.debted  to  B.  in  jBSO, 
and  give  a  promissory  note  for  £87.  3s.  payable  by  four  quarterly  instal- 
ments (being  the  amount  of  principal  and  interest  to  the  time  of  the  last  in- 
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stalmenty)  and  that,  in  ease  default  should  be  made  In  payment  of  any  one 
instalment,  the  whole  sum  should  beeome  payable,  it  has  been  held,  that  A* 
is  entided  to  recover  the  whole  of  such  sum,  on  default  being  made  in  pa^* 
ment  of  the  first  instalment,  as  it  was  a  stipulation  between  the  parties  m 
nature  of  a  penalty,  and  'therefore  not  a  usurious  contract  or  agreement: 
fFells  v.  Oiriingj  4  Moo.  78;  I  B.^  B.  449,  s.  e.  And,  where  usuriooa 
security  is  given  for  a  legal  subsisting  debt,  although  the  security  is  Toid^ 
the  debt  is  not, extinguished:  PhilKps  v.  Cockayne^  3  Camp.  119,  EUenb, 
If  a^bond,  void  on  the  ground  of  usury,  be  cancelled,  and 
r*899l  another  *taken,  after  a  deduction  from  the  original  prindpd,  of 
-  ^  a  payment  made  under  the  former  one,  the  latter  is  valid :  Trright 

y.'Whetlery  1  Camp.  165,  n.  Laiorenee.  After  usurious  securities,  givea 
for  a  loan,  have  been  destroyed  by  mutual  consent,  a  promise  by  the  bor- 
rower to  repay  the  principal  and  legal' interest  is  sufScient:  Barnes  v.  Bed-- 
J^,  2  Taunt.  184,  #.  R;  1  Camp.  157, 190. 
Where  the  contract  and  loan  have  been  made  abroad,  and  are  not  usuri- 

'^us  in  the  country  where  they  were  madey'they  will  not  be  considered  so 
in  this  country:  3  £.  4*  C.  626;  5  D.  4*  R.  500. 

By  the  statute  58  G.  3,  c.  93,  no  bill  of  exchange  or  promissory  note 
shall,  though  it  may  have  been  given  for  an  usurious  consideration,  or  upoa 
an  usurioiis  contract,  be  void  in  the  hands  of  an  indorsee  for  valuable  conai- 

'  deration,  unless  such  indorsee  had,  at  the  time  of  discounting  or  paving 
auich  conmderation  for  the  same,  actual  notice  that  such  bill  or  note  had  been 
origiiudly  tainted  with  usury:  see  Holt^  C.  257. 

Competency  of  fFitnessee. 

To  establish  usury  as  a  defence,  a  witness  is,  in  sometaaes,  competent  to 
invalidate  his  own  instrument  Thus,  in  an  action  by  the  endorsee  of  a  bill 
of  exchange  against  the  acceptor^  Lotd  Kenypny  C.  J.  held,  that  the  draw- 
er, when  released,  was  a  competent  witness  to  prove  that  he 'had  given  it  to 
the  pit  on  a  usurious  consideration:  Rich  v»  Thpping^  Pea.  Rep.  224;  I 
Esp.  Rep.  176;  Brandy,  •^ckerman^  Sib*  119;  Jordaine  v.  iMshbrookty 
7  T.  R.  601 ,  But,  in  an  action,  against  the  acceptor  of  a  bill,  accepted  for 
the  accommodation  of  the  drawer,  the  drawer  is  not  a  competent  witness  to 
prove  that  the  holder  came  by  the  bill  on  a  usurious  consideration,  because 
he  does  not  stand  indifferently  liable  to  the  holder  and  the  acceptor:  Janes 
Y.  Brook,  4  Taunt.  464.  An  attorney  who  prepares  deeds  which  are 
sranted  on  a  usurious  consideration,  may  be  examined  by  the  deft.-io  prove 
uie  usury,  as  his,  privilege  will  not  extend  to  the  original  formation  of  the 
deeds  upon  whicli  the  action  was  broueht:  j9^r  LordAenyon,  C.  J.,  Duf- 
fin  V.  Smithy  Pea.  Rep.  108.  And,  m  action  by  the  endorsee  against  the 
makefof  a  promissory  note,  where  usury  was  set  up  as  a  defence,  letten 
may  be  admitted  in  evidence  from  the  payee  to  the  nuker*  stating  the  usu- 
rious eoBsideration  between  them,  it  having  been  shown  that  ue. letters 
were  written  at  the  same  time  witU  the  makingof  the  note:  Xent  v.  Low- 
den,  1  Camp.  177.  ■      ' 
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VARIANCES. 


A  y  AsiAHoc  between  the  prooC  and  the  material  averments  in  the  plead- 
ings, is,  as  we  have  seen  throughoot  the  work,  jSeital  to  the  party  pleading, 
and  prevents  his  succeeding  on  the  trial:  see  ihe  various  titles  throughout, 
the  work,  and  wherein  the  variances  in  each  particular  action  and  defence 
have  been  considered.  By  a  late  important  act,  9  O.  4.  c.  15,  brou^tin  by 
Lord  Tenterden,  the  serious  consequences  arising  from  trifling  variances  on 
written  documents  have  been  avoided.  By  that  act,  after  reciting  that  ^great 
expense  is  often  incurred,  and  delay  or  failure  of  justice  takes  plsfe  at  trials, 
b^  reason  of  variances  between  writings  produced  in  evidence,  and  the  re« 
cital  or  setting  forth  thereof  upon  the  record  on  which  the  trial  is  had,  in 
nutters  not  material  to  the  merits  of  the  case,  and'such  record  cannot  now 
in'  any  case  be  amended  at  the  trials  and  in  some  eases  cannot  be  amended 
at  any  time;"  it  is  enacted,  <<that  it  shall  and  may  be  lawful  for  every  court 
of  record,  holding  pleas  in  civil  actions,  any  Judge  sitting  at  Nisi 
Prius,  and  any  court  of  oyer,  and  ^terminer  and  general  gaol  deli-  [4(900] 
very  in  England,  Wajes,  the  town  of  Berwick-upon-Tweed,  and  . 
Ireland,  if  such  court  or  Judcp  shall  see  fit  so  to  do,  to  cause  the  record  on 
which  any  trial  may  be  ponding  before  any  such  Judge  or  court,  iti  any  ci- 
vil action,  or  in  any  indictment  or  information  for  any  misdemeanoi^,  when 
any  variance  shall  appear  between  any  matter  in  writing  or  in  print  pro- 
duced in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record 
whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  particular  by 
some  officer  of  the  court,  on  payment  of  such  costs  (if  any)  to  the  other  par- 
ty, as  such  Judge  or  court  shall  think  reasonable;  and  thereupon  the  trial 
shall  proceed  as  if  no  such  variance  had  appeared;  and,  .in  case  such  trial 
shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment  shall  be  endorsed  on 
the  postea,  and  returned  together  with  the  record;  and  thereupon  the  pa- 
pers, rolls,  and  other  records  of  the  court  from  which  such  recotjd  issued, 
shall  be  amended  accordingly. '^  See, -aa  to  the  amendments  permitted  under 
this  act,  Jel/r.  Oriel,  and  Buther/or^  v.  £vansy  ACfyP.  S3,  74. 


VENDOR  AGAINST  VENDEE  OF  REAL  PROPERTY. 

As  to  act;ions  on  sales  of  personiJproperty,  see  ante,  ^^Goods  SoU/^jpasi, 

^^IVarranty.^^ 

Form  o7  Rbmxdt  and  Plsadinos,  900. 

EvinsKCE  Foa  Plaintiff,  902. — Proof  of  Ooniract,  ib, — Performance 
qf  Conditions  Precedent,  904.— P/aw/t^*  Title,  90S.  Deli- 
very qf  Abstract  hnd  Tender  of  Conveyance,  ib. — Breach,  ib. 
— Jbamages,  906. 

EvmSNCS  FOB  DfiFJBimANT,  906. 

FoBH  OF  RsMXDT  Ain>  PuB  Ai)iNO&— The  foHU  of  remedy  against  a  ven- 
dee of  real  property^  for  not  completing  his  purchase  under  an  agreeme^ 
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not  under  seal,  is  by  actio^  'of  aflsmnpsiti  or  if  under  seal^  then  by  action  of 
coyenant.  -^    - 

JDeclaraHon,  ]  The  venue  in  the  aeloipn  is  tnnsitpry.  In  an  action  against 
a  vendee  for  not  completing  the  purdiase  by  accepting  a  conveyance,  ftc, 
.  the  declaration  should  be  special:  see  infra.  It  should  conunence  by  stating 
the  contract  of  sale  according  to  such  contract:  as  to  how  to  describe  such 
contract  in  generaly  see  ante,  116  to  12L  No  more  of  the  conditions  of 
sale  than  those  which  are  essential  to  a  clear  statement  of  the  cause  of  action 
and  the  breach,  should  be  stated,  for  fear  of  a  variance.  It  is  unnecessary  to 
alate  in  the  declaration  representations  contained  in  the  particulars  of  sale 
as  to  the  state  of  rq>airs,  &c*,  and  other  collateral  matters:  Thompson  ▼• 
Miles,  I  Eap.  Rep-  194.  It  is  not  necessary  to  estate  the  contract  was  in 
writing;  according  to  the  Statute  of  Frauds:  antej  117.  The  situation  of  the 
premises  should  not  be  too  fully  stated,  6  Easty  348;  indeed,  it  is  unneces- 
sary to  state  it  at  alL  Though  not  always  necessary,  it  is,  nevertheless,  beat 
to  state  the  usual  averment  of  mutual  promises:  ante,  116.  It  need  not  be 
avorred  deft,  performed  any  part  of  the  contract  There  should  be  an  aver- 
ment of  the  performance  by  pit  of  all  conditions  precedent;  otherwise  the 
declaration  would  be  defective,  on  demurrer,  or  sometimes  after  verdict  A» 
to  the  general  rules,  showing  what  are  condition^  precedent,  and  how  to  aver 
-the  performance  of  them,  see  antey  121  to  130. 

It  has  been  said,  that  pit  ought  to  aver  that  he  bad  a  title  to  the 
r*90  i\  estate  ^sufficient  to  complete  tl^  purchase,  especially  if  the  terms 
of  the  agreement  are,  that  deft  shall,  complete  it  on  having  a  good 
title,  see  Zrtiar/on  v.  Bobinsan,  Doug.  620,  2  H.  BL  123;  and,  where  it 
can  be  satisfactorily  proved  he  has  such  title,  an  averment  of  it  ahall  be  in- 
troduced in  one  count  It  has  been  said,  that  an  averment  of  pit 'shaving 
ma^e  it  appear  to  deft,  that  he  had  a  good  title  is  not  sufficient,  and  that  it 
ought  to  be  stat^  positively  pit  had  such  title,  Phillips  v.  Fieldingy  2  IL 
BL  123;  but,  according  to  Martin  v.  Smith,  6  Eait,  555,  it  wodd  suffice 
to  aver,  that  a  sufficient  title  was  made  out  according  to  deft's  satisCKtion: 
and  at  all  events,  the'  mode  in  which  thspit  derives  bis  tide  need  not  beset 
out  It  is  not  necessary  to  aver  that  pit  had  the  requisite  title  at  the  time  of 
the  sale,  as  it  is  sufficient  if  he  hada  reasonable  time  before  the  day  for  com- 
pletion of  the  conveyance:  Sugden,  V.  4*  P*  210;  Thompson  v.  Miles,  2 
Esp.  Sep.  184;  3  East,  410;  6  ib.  535.  Where  the  agreement  is,  that  pit 
need  not  make  out  his  title,  and  the  declaration  states  that  fact,  it  is  not  ne- 
cessary to  set  forth  the  title:  8  Taunt.  82.  But,  without  any  express  st%>u- 
lation,  the  vendor,  impliedly,  contracts  to  make  out  a  good  title,  to  the 
amount  of  the  interest  he  agrees  to  sell:  Bee2  Wl  BL  B.  1078;  6  B.  ^  C. 
33;  7  B,  ^  C.  506.  The  vendor  of  a  lease  does  not  impliedly  engage  to 
have  a  title  to  the  fee,  Thnple  v.  Brown,  6  Taunt.  60;  nor  does  he  im- 
pliedly engage  to  produce  ]^  lessor's  title:  George  v.  Pritchard,  I  B.  Sl 
M.417. 

If  the  pit.  were  bound  to  deliver  an  abstract  title,  that  fact  should  be 
averred  and  proved,  or  else  some  excuse  must  be  shown  for  the  want  of  it 
It  seems  tha^  on  the  sale  of  a  lease,  the  vendor  does  not  impliedhr  engan 
to  deliver  an  abstract  of  title;  Temple  v.  Brounij  6  Taunt.  60.  In  the  ab- 
sence of  any  express  stipulation  to  the  contrary,  the  purchaser  is  bound  to 
prepare  and  tender  the  conveyance,  Sugden^  222,  1  Forrest,  61,  2  Smithy 
543 ;  sed  vide  1  East,  627,  8  JlnsL  877,  7  Ves.  278,  8  Taunt.  62 ;  and. 
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where  the  pit  covenanted  to  sell  a  house  to  the  dell.  9  and  to  convey  the 
same  before  the  1st  of  August,  and  to  deliyer  possession  of  the  same  on  a  pre- 
vious day,  and  the  deft.,  on  eonsid^tron  thereof,  covenanted  to  pay  the  pit. 
iSl20  on  or  before  the  1st  day  of  August,  was  held,  that  the  pit  could  not 
maintain  an  action  for  the  £120,  without  averring  that  he  had  conveyed,  or 
tendered  a  conveyance,  to  the  deft. :  Glassebrooke  v*  fVoodroWy  8  T.  R. 
366;  see,  also,  Goodison  v.  Muir,  4  T.  jff.  461 ;  Morton  v.  Lambj  7  ib. 
129;  Mason  v.  Corder,  7  Taunt  9  ;  2  Marsh.  332.  Where  the  pit  has 
executed,  or  actually  tendered^  a  conveyance  to  the  deft.,  an  averment  of 
such  fact  should,  at  all  events,  be  introduced  into  one  count  It  seems,  how- 
ever, that  it  will  mostly  suffice  to  aver,  that  the  pit  was  ready  and  willing 
to  convey,  and  that  the  deft  refused  to  accept :  8  TaxmL  62;  see  further, 
ante  J  128,  post,  905.  If  the  deft,  have  positively  refused  to  execute  or 
complete  the  purchase,  and  discharged  the  pit.  from  completing  it,  that  fact 
should  be  stated  in  one  count  as  an  excuse  for  not  tendering  the  conveyance, 
&c.:  see  Jones  v.  Barclay ^  Doug.  684;  5  East,  502  ;  2  H.  Bl.  123. 
Where  A.,  with  the  assent  of  B.,  agreed  to  sell  the  next  presentation  to  C, 
and  to  convey  such  title  as  he  (A.)  had  received,  in  consideration  of  £7500, 
of  which  £500  were  to  be  paid  to  B.  on  a  certain  day,  and  A.  furnished  an 
abstract  of  such  title  as  he  had,  but  C.  refused  to  take  it,  and  no  conveyance 
was  tendered  to  him,  and  in  an  action  by  B.  against  C.  for  the  £500,  it  wa9 
held,  there  was  a  sufficient  consideration  for  C.'s  promise  to  pay  it,  and  that 
A.  was  not  bound  to  make  a  marketable  title,  but  only  to  convey  such  as 
he  had  received,  and  that,  as  C.  refused  to  accept  such  title,  it  was  not  ne- 
cessary  to  tender  a  conveyance :  Wilmot  v.  Wilkinsonj  6  B.  fy  C.  506. 
Where,  by  the  terms  of  the  contract,  the  vendee  (deft)  is  to  prepare  the 
conveyance,  there  need  be  no  averment  of  pit  having  tendered  it,  Hawkins^ 
V.  Willock^  5  East,  198;  and,  where  the  conveyance  is  to  be  executed  at 
the  vendee's  expense,  he  must  prepare  and  tender  it:  Seward  y. 
Willocky  5  East,  198  ;  *and  see  further,  as  to  when  vendor  or  r*902l 
vendee  should  prepare  the  conveyance,  post,  905. 

The  damages  should  be  stated  according  to  the  facts;  and  the  expenses  pit 
has  been  put  to,  in  consequence  of  deft 's  failure  of  performance,  should  be 
stated,  as  they  cannot,  in  general,  be  recovered  under  the  common  count 
for  money  paid:  ante,  678; post,  911.  Where  there  is  a  clause  at  the  end 
of  the  agreement  for  stipulated  damages,  it  is,  in  general,  advisable  in  one 
count  to  declare  for  the  same,  6  East,  567,  13  ib.  345;  otherwise  the  jury 
may  give  less:  see  a7ite,  149,  as  to  what  are  stipulated  damages. 

It  is  usual  to  insert  the  common  indebitatus  counts  for  real  property  bar- 
gained and  sold;  but,  according  to  the  case  of  James  v.  Shore,  M.  T.  1816, 
2  Chit.  PL  39,  n.  a.;  1  Stark.  426,  such  counts  are  not  sustainable,  and 
pit  must  declare  specially,  if  there  has  been  a  resale:  sedvide  6  B.  fy  C. 
373;  5  D.  fy  R.  99.  It  is,  therefore,  at  all  e^nts,  advisable  so  to.  do.  It 
is  not  necessary  to  state  the  local  situation  of  the  property,  and,  if  stated,  a 
variance  would  be  fatal :  6  East,  348.  A  corporation  aggregate  may  sup- 
port this  action:  1  Camp.  466.  It  may  be  as  well  here  to  observe,  that  if 
a  conveyance  under  seal  has  been  granted  by  pit.,  wherein  he  has  acknow- 
ledged die  receipt  of  the  purchase  money,  he  cannot  sue  at  law:  ante,  43. 

Pka.']    The  plea  of  the  general  issue  will  mostly  suffice:  see  ante,  138, 
as  to  when  to  plead  specially. 
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Precedents.]  See  form  of  declaration  by  vendor  against  vendee^  for 
not  completing  Hie  purchase,  and  paying  the  loss  on  a  resale,  2  Chit.  PL 
291;  against  vendee,  on  a  public  house  agreement,  t6.,  296;  against  vendee, 
for  not  taking  fixtures,  &c.  t&.,  299;  see  form  of  indebitatus  assumpsit  for 
a  freehold  estate  sold  and  conveyed,  ?6.,  39  ;  for  a  copyhold  estate  surren- 
deredy  ib. ;  for  a  leasehold  estate  sold  and  assigned,  ib. 


Evidence  for  Plaintiff. 

The  evidence,  in  an  action  against  the  vendee  of  real  property  for  the 
noncompletion  of  the  purchase,  will  consist  in  establishing  the  contract  of 
purchase,  the  pit's  performance  of  conditions  precedent^  the  defies  breach^ 
and  the  damages. 

Proof  of  Contract  of  Purchase.']  The  contract  of  purchase  must  be 
established.  The  nature  of  the  proof  must  depend  on  the  mode  in  whieh 
the  contract  of  sale  was  effected.  Such  contract  of  sale  must,  according  to 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  be  in  writing,  signed  by  the 
deft,  or  his  agent,  that  statute  enacting  that  <<  no  action  shall  be  brought 
whereby  to  charge  a  deft,  upon  any  contract,  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  unless  the  agreement 
on  which  the  action  shall  be  brought,  or -some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  oiher  person  thereunto  .by  him  lawfully  authorized.''^  The  agreement 
'therefore,  must  be  produced  and  proved  in  the  usual  way. 

This  statute  extends  to  all  contracts  the  subject-matter  of  which  partakes 
of  the  reality,  whether  it  be  of  a  fee  simple,  or  chattel  interest  therein: 
Inman  v.  Stamp^  1  Stark.  12;5B.4*C.  839.  A  sale  of  growing  turnips 
is  within  the  act,  EmmersGn  v.  HeeiiSf  2  Taunt.  38;  so  is  a  sale  of  growing 
grass^  Crosby  v.  IVadsworihy  6  Basty  602;  so  is  a  sale  of  growing  under- 
wook,  Scorellv.  Boxally  1  K  &/.  396:  but,  in  sales  of  such  nature  where 

C^QOftl  ^^^^^^^y  by  terms  of  the  contract  is,  in  effect,  merefy  a  ware- 
J  house  for  the  growing  turnips,  &c.  sold,  then  the  sale  is  not  'with- 
in  the  act:  see  Parker  v  Stainlandy  1 1  Eastj  362;  Warwick  v.  Bructy «  M. 
fyS.  205;  Evans y.  Roberts,  8  2).  &  £.611;5£.  &  C.  829,^.  c;  Afajf^/tf 
V.  Wddslet/j  3  B.  4-C.  857;  5  D.  &.'jR.  224,  *.  c.  The  statute,  however, 
does  not  invalidate  an  executed  parol  contract,  so  as  to  prevent  a  party  to  it 
from  maintaining  an  action  for  a  breach  of  it,  where  the  breach  does  not  re- 
late to  an  interest  in  land:  Price  v.  Leybum,  l.OoWy  100.  And  if  a  party 
under  a  void  parol  contract  dig  up  or  remove  any  growing  crops,  &c.,  or 
fell  and  remove  timber,  he  will  be  liable,  as  for  goods  sold;  Feait  v.  Jlnty, 
4  Moo.  547;  Bragg  v.  Cofe,  ib.  114;  Penning  v.  Moody,  3  Bing.  3.  A 
tenant,  having  agreed  with  his  landlady,  that  if  she  would  accept  another 
for  her  tenant  in  his  place  (he  being  restrained  from  assigning  the  lease 
without  her  consent,)  he  would  pay  her  £40  out  of  JglOO,  which  he  was  to 
receive  for  the  good-will,  if  her  consent  were  obtained,  and,  having 
received  the  iBlOO  from  the  new  tenant,  who  was  conisant  of  this  agree- 
ment, is  liable  to  the  landlady  in  an  action  for  money  had  and  receivea  for 
her  use,  the  consideration  being  executed,  and,  therefore,  the  case  being 
taken  out  of  the  Statute  of  Frauds,  as  a  contraet  for  an  interest  in  land: 
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Oriffitk  y.  Toungj  12  Eastj  513.  But,  where  the  pit,,  having  really  bar- 
gained with  J.  E.  for  the  sale  of  some  houses,  sold  the  bargain  to  deft,  for 
£40,  and  J.  E.,  at  tiie  request  of  deft.,  conveyed  the  premises  to  P.,  who 
was  not  a  trustee  for  deft.,  a  verdict  having  been  found*  for  the  pit,  in  an 
action  for  the  recovery  of  this  £40,  the  court  refused  to  enter  a  nonsuit, 
which  was  moved  for  on  the  grounds — first,  that  the  oral  bargain  idr  the 
interest  in  the  houses  could  never  have  been  enforced,  and  therefore  could 
not  form  the  consideration  of  an  assumpsit;  secondly,  that  the  house  had 
never  been  conveyed  to  the  deft:  Seamen  v.  PricCf  2  Bing.  437;  but  see 
BartUtt  V.  Pickersgili,  4  Easty  557,  n. 

A  sale  of  lands,  &c.,  though  by  auction,  is  within  the  statute:  Walker  v. 
Constable,  i  B.fy  P.  306, «.  c;  2  Esp.  Sep.  659;  Blagden  v.  Bradbear, 
12  Ves.  466. 

We  have  already  seen  what  is  a  sufficient  agreement  or  memorandum, 
or  note  thereof,  within  this  action,  ante,  548;  as  to  how  far  parol  evidence 
is  admissible  to  explain  it,  see  ante,  553;  as  to  stamp,  see  ante,  813. 

We  have  ^so  seen  what  is  a  sufScient  signature  of  the  deft,  or  who  is  a 
su&c\^nt  agent  ioT  him  within  this  section:  ante,  550-1.  The  pit  need 
not  have  signed,  Egerton  v.  Matthews,  6  East,  507,  Allen  v.  Bennett,  3 
Taunt.  169:  but  his  or  his  agent's  name  must  appear  on  the  contract: 
Wheeler  v.  Collier,  2  N.  R.,  3  C.  fy  P.  It  is  doubted  whether,  when  a 
contract  has  been  signed  by  one  party  only,  he  is  not  at  liberty  to  recede 
from  it  until  the  other  party  has  done  some  act  to  bind  himself:  Martin  v. 
Mitchell,  2j.fy  W,  428.  An  agreement  .in  the  handwriting  of  the  party, 
beginning  <<  I,  A.  B.,  agree  to  sell,''  though  not  signed  by  the  vendor,  is  good, 
within  the  statute :  Knight  v.  Crockford,  1  Esp.  Rep.  189.  Where  both  par- 
ties gave  instructions  to  an  attorney  to  prepare  the  conveyance,  and  the 
deft,  delivered  to  him  the  particular,  signed  by  himself,  as  instructions  for 
the  deed,  which  was  accordingly  prepared,  it  was  held  not  sufficient  to  take 
it  out  of  the  statute,  and,  being  void  as  to  the  lands,  is  void  in  totoi  Cooke 
V.  Tombs,  2  Jlnst.  420;  and  see  Lea  v.  Barber,  2  J3nst.  425,  n.-  The 
agent's  authority  need  not  be  in  writing:  ante,  550.  It  has  been  considered 
that,  in  a  sale  of  lands,  an  auctioneer  is  not  an  agent  for  both  parties;  there- 
fore, his  entering  the  name  of  the  buyer  in  his  book  as  the  purchaser  is  not 
a  note  in  writing  within  the  statute,  iSVan^^/ v.  Johnson,  1  Esp.  Rep.  101; 
and  see  Walker  v.  Constable,  I  B.SlP.  306;  but,  in  Emmerson  v.  Heelis, 
2  Taunt,  38,  it  was  decided  otherwise;  and  seeFairbrotherv.  Prattent,  1 
Dow,  67,  1  Mad.  Ch.  374,  Kemeys  v.  Proctor,  SJ.fyC.  340,  where,  un- 
der a  power  to  trustees  to  sell,  at  the  request  of  A. ,  a  general  con- 
sent of  the  trustees  to  sell  was  held  not  to  constitute  A.  an  agent  r^904l 
for  the  trustees  to  enter  into  the  contract,  Mortlock  v.  Buller,*  '' 

10  Fes.  292;  and  the  authority  to  a  steward  to  sell,  by  auction,  does  not  au- 
thorize him  to  sell  by  private  contract:  Ambl.  495;  see  further,  ante,  550-1. 

Proof  of  Performance  by  Plaintiff  of  Conditions  Precedent.']  In  framing 
the  evidence  under  this  head,  thedecLu^tion  must  be  looked  to,^and  all  the 
m  aterial  averments  in  it  proved. 

Plaintiff^s  Title.']  We  have  already  seen  what  averment  may  be  neces- 
sary  as  to  the  pit's  title  and  evidence,  and  shoiild  be  adduced  accordindy. 
Where  the  pit.  is  stated  in  the  declaration  to  be  seized  in  fee,  it  will  suffice 
to  prove  such  seizen  generally,  as  ante,  729,  457;  and  he  need  not  show 
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how  he  deduced  his  title  to  the  fee:  Martin  v.  Smithy  6  Easiy  555.  It 
has  been  held  by  Ld.  Kent/on  to  be  sufficient  to  produce  the  title-deeds  at 
the  trial,  without  proving  their  execution,  Thomson  v.  Miles,  1  Esp. 
Rep.  184;  and  he  there  said,  that  where  the  question  was  respecting  a  title, 
he  would  never  allow  that  the  party  should  be  called  upon  to  prove  the  exe- 
cution of  all  the  deeds  deducing  a  long  title;  that  it  was  never  mentioned 
in  the  abstract,  or  expected  in  making  out  a  title  in  the  case  of  any  purchase, 
more  particularly  where  possession  has  accompanied  them;  but,  in  a  later 
case,  Mansfield,  C.  J.,  held,  at  nisi  prius,  that  the  vendor  of  the  residue 
of  a  term,  being  the  third  or  fourth  assignee,  was  bound  to  prove  all  the 
mesne  assignments,  Crosby  v.  Percy,  1  Camp,  303;  but  Ld.  Kenyon^s 
decision  was  not  c|ted,  see  Svgden's  V,  fy  P.,  &c.  216;  as  to  the  mode  of 
proving  different  titles,  see  unte,  457  to  474.  * 

But  it  is  not  not  sufficient  for  the  pit.  to  show,  by  mere  presumptive  evi- 
dence, that  the  premises  have  been  discharged  from  an  incumbrance,  to 
which  they  were  formerly  subject;  and,  where  it  was  an  objection  to  a  title, 
that  it  was  doubtful  whether  tne  wife  of  a  party  to  a  deed,  thirty  years  old, 
was  barred  by  that  deed  of  her  dower,  it  was  held  not  answered,  by  proving 
at  the  trial,  that  she  was  then  dead,  such  proof  not  having  been  before  given: 
fVilde  V.  Fort,  4  Taunt.  334.  Where  a  leasehold  was  sold,  subject  to  a 
ground-rent,  which  was  said  to  be  apportioned  out  of  a  larger  rent,  but  the 
apportionment  was  not  evidence  by  any  existing  deed,  but  only  by  the  ac- 
ceptance of  a  mesne  landlord  and  presumption,  it  was  held  that  the  title  was 
not  sufficiently  proved,  Barntctllv.  Harris,  I  Taunt.  430;  and  a  purchas- 
er is  not  bound  to  rely  on  the  recitals  in  old  deeds,  though  more  than  thirty 
years  old,  as  evidence  of  a  pedigree  which  is  not  supported  by  other  proof 
or  by  possession  accordingly:  Fort  v.  Clarke,  1  JRuss.  601.  But,  where 
a  deed,  dated  sixty  years  ago,  contains  a  recital  of  the  creation  of  a  mort- 
age-term, and  a  subsequent  assignment  of  it  in  trust,  to  attend  the  inheri- 
tance, and  the  term  is  not  subsequently  noticed  in  the  title,  it  will  be  pre- 
sumed to  have  been  surrendered;  and  it  is  no  objection  to  tiie  title  that  the 
▼endor  cannot  produce  the  deed,  creating  the  term  or  the  assignment  of  it, 
Toumsend  V.  Champercroum,  1  Y.  SpJ.  538:  and  see  further,  ante,  460, 
as  to  when  a  surrender  of  terms  is  presumed.  It  is  incumbent  on  the  pit, 
tlfO' vendor  of  a  lease  which  contains  a  restriction  against  alienation,  to  prove 
that  he  has  obtained  the  lessor's  consent  to  the  assignment:  Mason  v.  Cor- 
.  der,  7  Taunt.  9;  2  Marsh.  332,  s.  c.  And  it  is  Incumbent  on  him,  and  not 
•on  the  purchaser,  to  procure  the  lessor's  license  for  the  assignment:  Lloyd 
V.  Crispe,  5  Taunt.  249. 

The  pit.  must  make  out  a  title  to  all  matters  sold.     Thus,  where  the  par- 
ticulars of  sale  state  a  right  of  cart-way  to  be  appurtenant  to  a  house,  it  is 
sufficient  to  set  out  in  the  declaration  so  much  of  the  agreement  as  relates 
to  the  house,  without  stating  that  part  which  relates  to  the  cart-way,  but 
still  the  title  to  the  cart-way  must  be  proved  on  (he  trial:  7%of/uon  v. 
Miles,  1  Esp.   Sep.    184.     And,  where  a  party  becomes  a  purchaser 
•of  several  lots  at  an  auction,  it  shall  be  deemed  an  entire  con- 
j]*b05]  tract;*  and,  if  the  seller  fail  in  making  a  title  to  any  one  of 
them,  the  party  may  rescind  the  cpntract,  and  refuse  to  take  the 
others:  Chambers  v.  Griffiths,  1  Esp.  Sep.  150;  sedvide  1  Stark.  26;  2 
Tawn/.  38;  Svgden  V.  5-  P.  257.     See  post,  906-7,  as  to  when  deft. 
may  object  to  complete  the  purchase,  on  the  ground  of  a  misdescription. 
It  is  sufficient  for  the  pit.  to  prove  that  he  had  a  good  title  a  reasonable 
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tiine  before  the  day  appointed  for  the  compTeftion  of  the  purchase;  Re  need 
not  have  it  at  the  time  of  the  sale,  unless  there  be  some  stipulation  to  the 
contrary,  Sugden  V,  S[  P.  210;  and  a  deft,  who  has  never  applied  for  a 
title  is  not  allowed  to  set  up  the  want  of  it  against  the  pit,,  who  has  obtain- 
ed one  after  the  commencement  of  the  action:  perLd.  Kenyon,  in  Thom- 
son V.  Miles,  I  Esp*  Bep.  184. 

With  respect  to  whaf  title  t>  sufficient  to  enable  the  pit.  to  support  this 
action.      The  pit  need  not  show  a  better  title  than  what  he  contracted  to 
give:  Wilmot  v.  Wilkinson,  6  B.  fy  C.  506.     Without  a  contract  to  the 
contrary,  the  title  must  be  marketable:  ib.    In  a  court  of  law,  every  title 
that  is  not  bad  ia  marketable,  and  sufficient  to  enable  him  to  maintain  this 
action,  Romilly  {Knt.)  v.  James,  6  Taunt.  263.     A  court  of  law  will  ad- 
judge a  title  to  be  either  good  or  bad,  having  no  middle  term  for  it:  Maber^ 
ty  v.  Robins,  5  Taunt.  625,  s.  c;  1  Marsh.  258.     If  the  title  be  doubtful, 
the  deft,  will  not  be  liable,  as  a  purchaser  is  not  obliged  to  accept  a  convey- 
ance  of  a  doubtful  title:  Hartley  v.  Pehall,  Pea.  Sep.  131,  s.  p.;  Wilde  v. 
Forty  4  Taunt.  334;  Waring  v.  Hoggart,  \  R.  fy  M.  39.     A  contract  to 
make  a  good  title,  means  a  tide  good  both  at  law  and  in  equity;  therefore, 
the  pit  havisg  only  an  equitable  title  will  not  suffice:  Maberley  v.  Robins, 
1  Marsh.  258;  Carr  v.  Baldwin^  1   Stark.  65.     Where  the  vendor  of 
newly  inclosed  lands  undertook  to  convey  them  to  the  vendee,  this  was 
held  an  undertaking  to  convey  the  legal  estate,  and  the  vendor  having  only 
an  equitable  interest  previous  to  the  assignment  by  the  commissioners,  was 
held  not  a  good  title:  Carr  v.  Baldwin,  1  Stark.  65.     A  purchaser  may 
refuse  to  accept  a  conveyance  executed  under  a  power  of  attorney:  Coot)e  v. 
Calloway,  1  Esp,  Rep.  115,  Kenyon,  s.  p.;  Richards  v.  Barton,  1  Esp. 
Rep.  268.     Under  a  contract  for  the  purchase  of  the  residue  of  an  old  term, 
a  purchaser  is  not  bound  to  accept  a  similar  new  lease,  for  the  former  dif- 
fers in  value  from  the  latter,  the  residye  of  an  old  term  being,  in  certain  re- 
spects, more  advantageous:  Mason  y.  Corder,  7  Taunt.  9.     It  is  a  suffici- 
ent objection  to  a  title,  that  a  person,  under  whom  the  vendors  claim,  held, 
during  his  seizin  of  the  estate,  a  newly-created  office  under  the  crown  (that 
of  commissioner  of  Dutch  property,)  in  which  he  was  directed  by  statute  to 
pay  the  surplus  (after  certain  charges  answered)  of  the  proceeds  of  cerUwi  • 
sales  into  the  Bank  of  England,  there  to  remain  subject  to  such  orders  as  the 
king  in  council  should  give  thereon,  and  that  his  accounts  with  the  crown 
are  yet  unliquidated:  Wilde  v.  Fort,  4  Taunt.  334.     The  title  of  a  pur- 
chaser for  a  valuable  consideration  cannot  be  defeated  by  a  prior  voluntary 
settlement,  of  which  he  had  no  notice,  though  he  purchased  of  one  who  had 
obtained  a  conveyance  by  fraud,  but  of  which  fraud  he  (the  purchaser)  w«9 
ignorant:  Doe  d.  Bathell  v.  Martyr,  \  N.  R.  332. 

Delivery  of  Abstract  and  Tender  of  Conveyance.^  This  must  be  prov- 
ed, as  stated  in  the  declaration.  We  have  already  seen  when  the  pit.  is 
bound  or  not  to  deliver  an  abstract  of  title,  and  tender  a  conveyance;  also, 
what  wiil  excuse  his  doing  it:  ante,  901.  It  will  suffice  to  prove  that  the 
I  deft.,  on  a  draft  bein^  tendered;  refused  to  read  it,  and  discharged  the  pit. 
from  executing  it;  it  is  not  incumbent  on  the  pit  to  go  on  and  do  a  nugatory 
act:  see  Jones  v.  Barkeley,  Doug.  684;  ante,  901. 

Breach.']  The  breach  must  be  proved  as  stated.     The  deft's  neglect  or 
refusal  to  complete  the  purchase  should  be  shown. 
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r*9061       ^Damagtf.l  Tlieae  ahould  be  proved  as  stated.    If  there  be 
^  -^  stipulated  damaees  agreed  oa  between  the  parties  for  the  breach 

of  the  agreement,  th^y  wiU,  if  declared  for,  be  recoverable:  see  antty  149, 
908;  6  Sastj  567;  13  East^  345.  If  pit  have  been  put  to  anj  expense  ia 
endeavouring  to  get  the  purchase  completed,  and  that  be  stated  in  the  de- 
claration, the  same  should  be  proved.  The  amount  of  the  purchase-money 
remaining  unpaid  will  regulate  the  estimation  of  the  damages,  if  the  pit.  do 
not  declare  for  stipulated  damages.  "W^iere  there  has  been  a  resale,  and  the 
deft,  has  contracted  to  pay  the  arising  therefrom,  sueh  resale  should  be 
proved,  with  the  expenses  attending  it 

*  Evidence  far  Defendant* 

Under  the  general  issue,  the  deft,  may  rebut  all  the  plt^a^proofs,  such  9B 
4he  purchase,  the  title,  the  tender  of  conveyance,  &c.  As  to  what  is  a 
sufficient  contract  of,  within  the  Statute  of  Frauds,  see  ante^  902;  what  a 
sufficient  title,  ante^  904;  and  what  a  sufficient  tender,  and  when  necessary 
to  tender  a  conveyance,  &c..  aniey  901.  If  the  deft,  has  never  applied  for 
a  title,  he  cannot  set  up  the  want  of  it  as  a  defence,  where  the  pit  obtained 
it  after  action  brought:  TTiamsan  v.  Miles,  I  Esp.  Hip.  184.  And  it 
seems  that  no  objection  can  be  insisted  on  at  the  trial,  which  was  not  stated 
as  a  reason  by  deft,  for  his  not  completing  the  contract,  if  it  be  of  such 
a  nature  that  it  might,  if  then  stated,  have  been  removed :  1  AT.  4*  •A£ 
128. 

The  deft,  may  show  that  the  property  which  the  pit  is  desirous  of  com- 
pelling the  deft  to  accept  a  conveyance  of,  is  not  that  which  the  pit  con- 
tracted to  sell.     The  agreement,  or  particulars  of  the  property  exposed  at 
the  sale,  will  show  what  property  the  pit.  contracted  to  sell,  and  deft,  had 
better  be  prepaied  with  evidence  to  show  what  property  the  pit  is  desiroua 
of  making  him  buy.     Thus,  it  may  be  shown  that  the  pit.  had  a  shorter 
interest  in  the  premises  than  what  the  contract  was  for:  Part'ar  v.  Nighi^ 
ingakj  2  Esp.  Bep.  639;  Hibbert  v.  Shee^  1  Camp.  113.    So,  deft,  may 
show  that  the  premises  are  subject  to  an  incumbrance,  or  annual  payment,  of 
which  no  notice  has  been  given:  Turner  v.  Beaurain^  Sugden  VJ^  P.  252; 
Jaamtvefl  v.  HarriSj  1  Taunt  430.     Where  leasehold  premises  are  sold 
by  auction,  and  the  lease,  containing  tha  usual  covenant  to  repair,  is  pro- 
duced and  read  to  the  bidders,  if  any  of  the  buildings  demised  and  de- 
scribed in  the  lease  have  been  pulled  down  before  the  sale,  the  purchaser  ia 
not  bound  to  complete  his  purchase,  and  might  recover  back  his  deposit,  al- 
though the  building  pulled  down  be  not  described  in  the  particulars  of  the 
sale:  Granger  v.  frorma,  4  Camp.  83.     A  slight  mistake  will  not  inva- 
lidate the  sale ;  thus,  a  purchaser  canllot  refuse  to  perform  an  agreement 
for  the  sale  of  <<the  unexpired  term  of  eight  years'  lease  and  good-will," 
on  the  ground  that  only  seven  years  and  seven  months,  of  the  term  remain- 
ed :  Belworth  v.  Hassellj  4  Camp.  140.     A  party  contracted  for  an  as- 
signment of  a  lease  of  a  public-house,  which  was  described  as  holden  at  a 
certain  net  rent,  upon  usual  and  commoti  covenants.    The  lease  contained 
a  covenant  by  the  tenant  to  pay  land-tax,  sewers'  rate,  and  all  other  taxes, 
and  a  proviso  for  re-entry,  if  any  business  but  that  of  a  victualler  should 
be  carried  on  in  the  house,  and  it  was  proved  that  a  considerable  majority 
of  public-house  leases  contained  such  a  proviso:  it  was  held  that  the  cove- 
nant  to  pay  land4ax,  &c.  was  a  common  covenant  in  a  lease  reserving  net 
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rent;  and  that  the  proviso  for  reentry  must,  with  reference  to  a  lease  of  a 
public-house,  also  oe  considered  usual  and  common :  Bennet  v.  FPbma^k, 
7  B.  tf  C.  627.  The  purchaser  of  an  annuity  by  the 'Nyaterloo-Bridge  Com* 
pany,  and  which  is  described  as  well  securea  and  payable  out  of  the  first  toHa 
receiyed,  and  is  not  described  as  a  redeemable  annuity,  cannot  afterwards 
object  to  the  completion  of  the  purchase  on  the  ground  of  misdescription, 
provided  the  annuity  haa  been  granted  in  conformity  with  the 
act:  Coverfy  y.  Burrell,  *2  Stark.  295.  Where  an  esUte  was  £*907] 
boueht  l^  the  deft,  upon  the  terms  that  all  the  timber  and  tim- 
ber-like trees  should  be  taken  at  ^  fair  valuation,  and  he  resisted  the  pay- 
ment for  some  pollard  trees,  it  was  held  that  they  came  under  the  descrip- 
tion of  timber-like  trees,  and  that  an  action  would  lie  for  their  value:  Balh 
bett  V.  Raikes,  Wood/.  L.  fy  7!  284. 

The  deft  may  sometimes  resist  his  liability,  on  the  ground  oi^  fraud  in 
the  misrepresentation,  or  concealment  as  to  the  value,  &c.  of  the  property. 
A  mere  general  misrepresentation  as  to  value,  &c.,  the  truth  of  which  tha 
vendee  has  an  opportunity  of  ascertaining,  or  the  concealment  of  a  matter 
which  an  individual  possessed  of  ordinary  sense,  vigilance,  or  skill,  might 
discover,  canqot,  it  seems,  amount  to  a  fraud  sufficient  to  invalidate  the 
sale.  There  can  be  no  fraud,  if  the  bargain  be  a  mere  and  fair  contest,  or 
trial  ^of  judgment  In  all  contracts,  each  party  naturally  and  fairly  at- 
tempts to  obtain  an  advantage  :  thus,  the  vendor  endeavours  to  extol,  add 
the  vendee  to  depreciate ;  each  exercises  his  own  judgment,  and  neither 
party  can  be  said  to  be  guilty  of  a  fraud  in  making  bare  assertions,  upon 
which  the  other  party  probably  places  no  reliance,  and  which  he  does  not 
embody  in  his  contract:  Chit.  Cont.  223. 

A  provision  in  the  conditions  of  sale,  that  any  misstatement  in  the  par- 
ticular shall  not  vitiate  the  sale,  does  not  extend  to  a  misdescription  of  the 
situation,  wilfdllv  introduced  to  increase  its  apparent  value:  Norfolk 
{Duke  of)  V.  Wopthej/j  1  Camp.  340.  And,  where  the  particulars  de- 
scribed two  houses  at  Kos.  3  and  4,  and  stated  that  the  taxes  of  No.  3  were 
paid  by  the  tenant,  and  the  houses  ought  to  have  been  described  as  Nos.  Z 
and  3,  but  the  names  of  the  occupiers  were  correct,  and  it  should  have  been 
stated  that  the  taxes  of  No.  3  were  farmed  by  the  landlord;  the  houses  No. 
2  and  4  were  of  the  same  rate,  but  No.  4  was  in  the  best  state  of  repair  ; 
it  was  held  that  these  descriptions  were  not  cured  by  the  condition,  that 
<<if  any  error  or  misstatement  should  be  found  in  the  partieular,  it  shpuld 
not  vitiate  the  sale :  Leach  v.  Mulkty  3  C  ^  P.  115. 

The  employment  qf  puffers  at  an  auction,  not  for  the  defensive  purpose 
of  protection  against  a  sale  at  an  under^ value,  but  to  extort  a  high  price,  by 
taking  advantage  of  the  eaeefness  of  the  bidders,  will  sometimes  invalidate 
the  sfiJe,  on  the  ground  of  fraud:  Sugden,  V.fy  P.l\S\  Cowp.  395;  6  T, 
B.  642;  Wheeler  v.  Collier,  I  M.  ^  M.  123^  Bex  v.  Marsh,  3  Young 
tt  Jenris,  331;  and  see  Crowder  v.  Austin,  2  C.  fy  P.  208,  where  it  wa3 
held,  that,  under  the  usual  condition,  that  ^'the  highest  bidder  shall  be  the 
purchaser,'^  a  puffer  cannot  be  employed.  At  all  events,  no  mere  than  one 
puffer  can  be  employed:  Wheeler  v.  Collier,  1  M..fy  M.  123.  In  a  sale 
of  a  horse,  where  the  vendor  stationed  his  servant  to  join  in  the  bidding  at  a  • 

fublic  auction,  and  the  servant  bid  up  ,to  £23,  after  a  bona-fide  bidder  had 
id  jS12,  it  was  held  the  sale  could  not  be  enforced  against  the  vendee  f 
Crowder  v.  Austin,  3  Bing.  368. 
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VENDEE  AGAINST  VENDOR  OF  REAL  PROPERTY. 

FoBM  OF  Remedy  ahd  Pleadings^  907. 

Evidence  for  Plaintiff,  908. — Under  Special  Counts,  ib. — Proqf  qf 
Contract^  ib, — Performance  of  Conditions  Precedent,  909. — 
Breach,  tb. — Damages  under  a  Count  for  Money  had  and  re- 
ceived, 910. 

Evidence  fob  Defendant,  911. 


Form  of  Rbaisdt  and  Pleadings.  ]   The  form  of  remedy  against  a  ven- 
dor of  real  property,  for  not  completing  his  sale  under  an  agree- 
[^9081  nient  *not  under  seal,  is  by  action  of  assumpsit     If  the  agree- 
'ment  were  under  seal,  then  covenant  is  the  proper  form  of  remedy. 

Declaration.^  The  venue  is  transitory.  The  pit  may  either  declare 
specially  on  the  contract  to  recover  damages  for  the  breach  of  it,  or  simply 
for  money  had  and  received,  to  recover  back  the  deposit  or  purchase  money; 
or,  as  is  moa(  usual  and  advisable,  he  may  join  bodi  causes  of  action  in  the 
saime  declaration.  It  is  absolutely  necessary  to  declare  specially,  when 
.  there  has  been  a  part  execution  of  the  contract,  insomuch  so,  that  it  cannot 
be  wholly  rescinded^  so  as  to  place  the  vendor  in  statu  quo;  as,  where  the 
viendee  has  taken  possession  of  the  premises,  or  the  like,  Hunt  v.  Silk,  5 
Bast,  449,  Squire  v.  Tod,  1  Camp.  293,  2  Burr.  1011;  or  when  the  ven- 
dee has  neglected  to  rescind  it,  as  he  ought  to  do,  in  a  reasonable  time;  and 
it  i&  necessary  to  declare  specially  for  the  recovery  of  any  expenses,  Hureau 
V.'  Thomhill,  2  H.  Bl.  1078,  Richards  v.  Barton,  1  Esp.  Rep.  268, 
Camjield  v.  Gilbert,  4  Esp.  Rep.  221,  or  other  damages  or  interest:  4 
Esp.  Rep.  223;  3  Camp.  258;  1  Marsh.  260;  7  Taunt.  592;  1  Moo.  822, 
s.  c;  8  Taunt.  45;  I  B.  fy  P.  306.  Where  there  has  been  no  paynient 
of  a  deposit  or  purchase-money,  of  course  the  pit  must  declare  specially* 
The  common  count  for  money  had  and  received,  will  suffice  to  recover  back 
simply  the  deposit,  or  purchase-money,  whether  pit.  rescind  the  contract, 
on  the  ground  of  deft.'s  not  completing  it,  or  for  fraud,  &c  The  common 
count  aloRC  will  avail  the  pit,  if  there  was  no  agreement  signed  by  the  deft. 
within  the  Statute  of  Frauds,  see  Jidams  y.  Fair  bain,  2  Stark.  277;  or 
in  an  action  against  an  auctioneer,  when  he  is  liable  only  to  repay  the  de- 
posit as  an  agent,  and  cot  as  a  principal,  infra;  or  when  both  pit  and  deft, 
have  made  default:  Clarke  v.  King,  I  R.  ^  M.  394.  The  observations 
already  made  as  to  the  mode  of  declaring  specially,  in  an  action  by  the  ven- 
dor, will  apply  here,  mutatis  mutandis:  ante,  900-1-2. 

Plea."}    The  plea  of  the  general  issue  will|  in  most  cases,  suffice.     As 
to  whon  to  plead  specially,  ante,  138. 


Precedents. 

■  See  fonn  of  declaration  againflt  the  vendor  of  an  estate  at  public  auction,  for  not  ualuag  oat  a 
food  title,  and  for  not  deliver  ing  an  abatract  of  title,  3  CkiL  PL  287;  also,  againat  a  publiM*  on 
an  agreement  to  asiign  hia  le«M  on  the  implied  agreement  Ar  title,  i6. 990. 
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Evidence  for  Plaintiff. 

Under  Special  Counts.]  Under  the  special  counts,  tHe  pit.  must  es- 
tablish all  the  material  facts  set  forth  therein:  Viz.  the  contract  between  pit- 
and  deft,  the  pit's  performance  of  conditions  precedent,  the  deft's  breach, 
and  the  damages. 

Proof  of  Contract  between  Plaintiff  and  Defindant.'\  The  coritracf, 
in  writing,  must  be  established  in  the  same  way,  mutatis  mutandis,  as  in 
an* action  by  the  vendor  against  vendee;  as  to  which,  see  ante,  902-3. 

This  action  may  be  maintained  by  the  principal,  although  his  agent  made 
the  purchase,  and  signed  the  contract  in  his  own  name,  and  was  considered 
to  be  the  principal  by  the  vendor:   77ie  Duke  of  Norfolk  v.  Worthy ^  1 
Camp.  337;  see  Edden  v.  Read,  3  Camp.  33S4    So,  one  who  has  signed 
the  contract  as  agent  for  another,  may  maintain  the  action  against  the  ven- 
dor, where  the  contract  is  rescindable,  if  the  principal  has  denied  that  he  • 
gave  authority,  and  had  repudiated  thd  contract!  Langstroth  v.    Tout- 
minj  3  Stark.  14^.     See  further,  as  to  when  an  agent  may 
•sue,  antcy  61.     Where  an  auctioneef,  who  signed  the  contract,  r*9093 
did  not  describe  the  name  of  his  principal,  and  the  pit  did  not 
know  whet  the  principal  was,  the  auctioneer  will  be  liable  as  princlpt^Iy 
Hanson  v.  Roberdeauy  Pea.  Rep.  120 :  and  see  ante,  72,  as  to  when  an  . 
agent  may  be  sued;  and  post,  910^  as  to  when  he  may  be  sued  for  th«^ 
deposit. 

Proof  of  Performance  of  Conditions  Precedent.']  All  that  is  necessmy 
by  the  terms  of  the  contract  to  be  done  by  pit.,  before  he  can  sue  the'dett 
specially  for  the  breach  of  it,  must  be  averred  in  the  declaration,  and  provod*^ 
accordingly.  We  have  seen  where  the  vendee  is  bound  to  tender  a  con- 
veyance, ante,  901;  if  he  can  prove  deft's  defect  of  title,  there  would  be 
ho  necessity  for  him  to  tender  it,  Lowndes  v.  Bray^  Sugden*s  V.  fy  P.  223; 
and,  where  the  deft,  haii  by  selling  the  estate,  incapacitated  himself  from 
executing  a  conveyance  to  the  pit,  an  allegation  and  proof  to  that  effect 
could  dispense  with  proof  of  a  tender  of  the  conveyance  of  purchase-money^ 
Knight  V.  Rochford,  1  Esp.  Rep.  169:  imd  so  an  allegation  and  proof, 
that  deft  in  every  respect  refused  to  complete  the  purchase,  would  dispense 
With  the  proof  of  the  performance  of  conditions  precedent:  semb.  Jones  v* 
Barkeley,  2  Doug.  684. 

Proqfof  Breach."]  l^his  mnst  be  proved,  substantially,  as  alleged.  It 
the  action  be  for  not  furnishing  an  abstract  of  title,  according  to  the  agree- 
ment) slight  evidence  of  deft 's  neglect  must  be  adduced:  and,  if  any  demand 
for  it  has  been  made,  as  it  generally  should  be,  such  demand  sbould  be 
proved,  as  well  as  deft 's  refbsal. 

If  the  breach  be  for  a  defective  title,  such  defect  must  be  fully  proved, 
as  stated.  It  is  not  sufficient  to  prove  the  mere  opinions  of  conveyancers^ 
Camfeld  v.  Gilbert,  4  Esp.  Rep.  22 1.  We  have  already  sfeen  what  title 
IS  sufficient,  ante,  904-5,  as  also  when  deft,  should  obtain  it,  ante,  905. 
If  the  vendor  conditions  to  make  out  a  good  title  by  a  certain  day,  the  ven«^ 
dee  is  not  bound  to  apply  to  the  vendor  respecting  it,  before  that  day;  andy 
in  an  action  for  money  had  and  received,  entitled  to  recover  each  his  de** 
posit:  Berry  v.  Young,  2  Esp.  Rep.  640,  n. 
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The  deft  5  by  a  Judge's  order,  may  obtain  a  particular  of  the  grounds  on 
which  the  pit.  seeks  to  recover  back  the  deposit,  to  which  the  latter  will  be 
confined  at  the  trial,  Squire  v.  Toddy  1  Camp.  293^  Collet  v.  Thompson^  3 
B.  fy  p.  246;  but  he  is  not  bound  to  state  any  objection  in  point  of  law, 
arising  from  the  abstract:  tb.  If  there  has  been  no  particular  obtained,  the 
pit.  may  entitle  himself  to  a  verdict,  by  proving  an  infraction  of  the  condi- 
tions of  sale  never  before  mentioned  to  the  deft.:  ib. 

Damages.'^  The  pit  is  entitled  to  recover,  as  damages,  if  stated  in  the 
declaration,  not  only  the  amount  of  his  deposit,  but  also  mterest  upon  it,  and 
even  interest  on  the  residue  of  the  purchase-money,  which  has  been  lying 
ready  to  be  paid,  without  making  interest:  Flurtau  v.  TAomhil/j  2  Jv. 
BL  1078.  It  seems,  he  may  also  recover  the  expenses  incurred  in  investi- 
gating thetitle,  jSr2>//anrfv.P<9wrwtf//,  2  Taunt  145,  Turner  v.  Beauratn, 
3  Stark.  Ev.  1613,  and  endeavouring  to  complete  the  conveyance,  as  the 
expenses  of  the  conveyance,  &c.:  Richards  v.  Barton^  1  Esp,  Rep.  268; 
Coore  V.  Callaway^  1  Esp.  Rep,  115.  A  contractor  for  the  purchase  of  a 
real  estate,  to  which  the  title  proves  (without  collusion)  defective,  is  enti- 
tled to  no  satisfaction  for  the  loss  of  his  bargain:  Flureau  v.  Thornhillj  2 
W.  BL  1078.  And  though  the  action  be  brought  against  an  agent  who  sold 
without  sufficient  authority,  the  pit  may  recover  the  costs  of  a  suit  against 
the  principal,  for  a  specific  performance:  Jones  v.  Dyhej  Sugden*s  V,  S^P* 
*^PP'  No.  8.  Where  the  vendee  relies  on  a  defect  in  the  vendor's  title, 
which  was  an  equitable  one,  and  no  fraud  is  imputable  to  the  vendor,  the 
pit  does  not  usually  recover  more  than  nominal  damages:  see  3 
r*910]  B.  fyP.  •107;  Flureau  v.  Thornhill,  2  W.  BL  1078:  Brig's 
case.  Painty  364;  Bratt  v.  Ellisy  Sudgen's  V,  4-  P.  Jlpp.  Ab.  7. 
*But,  where  the  vendee  had  no  title  whatever  to  sell,  or  was  guilty  of  a 
fraud,  it  seems  some  damages  would  be  given  for  the  loss  of  the  bargain; 
and)  where  the  deft.,  a  person  who  had  contracted  for  the  purchase  of  an 
estate,  but  had  not  obtained  a  conveyance,  put  up  the  estate  for  sale,  in  lots, 
by  auction,  and  engaged  to  make  a  good  title,  by  a  certain  day,  which 
he  was  unable  to  do,  as  his  vendor  never  made  a  conveyance  to  him,  it  was 
held,  that  the  pit,  a  purchaser  of  certain  lots  at  the  auction,  might,  in  an 
action  for  not  making  out  a  good  title,  recover,  not  only  the  expenses 
which  he  had  incurred,  but  also  damages  for  the  loss  which  he  had  sustained, 
by  reason  of  not  having  the  contract  completed,  Hopkins  v.  Orazebrook,  6 
B.  4*  ^*  31;  as  to  stipulated  damages,  see  antCf  149^  and  competent  wit- 
nesses should  be  supoenaed  to  support  and  prove  the  damages. 

Under  Counts  tor  Money  had  and  becefved.  ]  In  support  of  this  action 
to  recover  back  the  deposit  or  purchase-money,  where  the  pit  has  rescinded 
the  contract,  on  the  ground  ofdeil. 'snot  completing  it,  he  should  be  prepared 
to  prove  the  receipt  of  the  money  by  deft.,  as  ante,  718,  74M;  the  contract 
between  them,  as  aniey  902-8;  the  pit's  performance  of  all  conditions  prece- 
dent, as  ante,  909;  deft's  breach,  as  ante^  909;  and  the  pit's  rescinding  of 
the  contract  Such  rescinding  must  be  proved  to  have  been  put  in  force  by 
pit  in  due  time,  and  the  agreement  must  be  rescinded  in  toto.  It  must  not 
appear,  that  deft,  cannot  be  put  in  the  same  situation  as  he  was  in,  as 
far  as  respects  the  contract,  at  the  time  of  entering  into  it:  and,  if  the  pit 
has  had  the  occupation  of  the  premises,  for  any  time,  under  the  contract,  or 
the  like,,  he  cannot  afterwards  rescind  it,  and  his  only  remedy  would  be  for 
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the  breach  of  the  contract,  and  not  to  recover  the  deposit :  ante^  908.  A 
bankrupt's  assignees  had  contracted  for  the  sale  of  his  copyhold  lands,  and 
received  a  deposit ;  the  commission  was  afterwards  superseded,  because, 
when  it  issued,  the  petitioning  creditor's  debt  was  not  due.  Another  com- 
mission issued,  upon  the  petition  of  another  creditor,  and  the  s^me  assignees 
were  chosen :  it  was  held,  that  the  pit,  having  abandoned  his  contract, 
pending  the  old  commission,  might  recover  back  his  deposit :  Bartlett  v. 
TucMn,  6  Taunt.  259,  s.  c.;l  Marsh.  583. 

When  the  pit  seeks  to  recover  back  the  money,  on  the  ground  of  fraud 
or  misrepresentation,  &c.,  he  should  prove  the  receipt  of  {\ke  money  by 
deft,  and  the  fraud,  &c.  As  to  what  is  a  sufficient  fraud  or  misrepresenta- 
tion, &c.,  see  aniCy  907. 

When  the  pit  seeks  to  recover  back  the  money,  on  the  ground  of  the 
agreement  not  having  been  duly  signed  by  him  or  his  agent,  or  being  other- 
wise bad,  on  account  of  the  Statute  of  Frauds,  he  should  prove  the  receipt 
of  the  money  by  deft,  and  the  defective  agreement.  The  purchaser  may 
recover  the  deposit,  as  money  had  and  received  to  his  use,  though  the  agree- 
ment for  sale  be  unsigned  and  unstamped  :  ^dams  v.  Fairbaiuj  2  Stark. 
277;  ante,  908. 

An  auctioneer  is  considered  as  a  stakeholder,  and  should  not  part  with 
the  deposit,  until  the  sale  has  been  carried  into  effect,  JBurrough  v.  Skin-- 
nerj  5  Burr.  2639;  Bery  v.  Young j  2  Esp.  Rep.  640,  Spurrier  v.  Elder- 
tony  5  Esp.  Rep.  1  ;  and  he  cannot  discharge  himself,  by  payipg  over  the 
amount  to  the  vendor:  Jones  v.  Edney^  Sugden^s  V.  fy  P.  37,  cor.  Ld. 
,  Ellehboroughy  1812.  At  all  events,  he  cannot  do  so  after  notice.  An  at- 
torney, who  was  also  an  auctioneer,  received  a  deposit  on  property  which 
he  had  sold  by  auction,  and,  after  queries  raised  on  the  title,  and  before 
they  were  cleared,  paid  over  the  deposit  to  his  principal.  On  a  demanjt  of 
the  deposit  by  the  buyer,  he  answered,  that  his  principals  would  not  con-' 
aent  to  retyrn  it,  and  would  enforce  the  contract:  it  was  held  that  the  buyer 
might  recover  the  deposit  from  the  auctioneer,  as  money  had  and  received 
to  the  pit's  use,  because  the  deft,  as  attorney,  had  notice*  that 
the  title  had  not  been  completed  before  he  paid  over  the  money,  r^Olll 
and  because  he  misled  the  pit  to  sue  himself,  by  not  saying  he 
had  paid  it  over:  Edwards  v.  Hodding,  5  Taunt.  815.  If  an  auctioneer 
sign  a  contract,  for  the  sale  of  a  house,  in  his  own  name,  and  receive  the 
deposit  (his  principal  being  present,)  and,  after  the  purchaser  has  left  the 
room,  pay  over  the  deposit  to  such  principal,  the  purchaser  may,  notwith« 
standing  this,  maintain  an  action  against  the  auctioneer  to  recover  back  the 
deposit,  if  a  good  title  cannot  be  made  out :  Gray  v.  Gutteridge,  3  C.^ 
P.  40. 

In  this  action,  under  the  common  counts,  the  pit  cannot  recover  more 
than  the  mere  deposit  Expenses  are  not  recoverable,  nor  interest:  Walker 
V.  Constable^  I  B.  ^  P.  306  ;  Tappendale  v.  Randall,  2  B.  ^  P.' 472  ; 
Marshal  v.  Poole,  13  East,  100;  Camfield  y.  Gilbert^  4  Esp.  Rep.  221. 
But)  under  particular  circumstances,  interest  might  be  given,  in  the  nature 
of  damages.  As,  where  it  is  proved  that  the  deft  has  made  use  of  the  mo- 
ney, or  has  positively  refused  to  deliver  it  up,  &c. :  see  Lee  v.  Nunn,  8 
Taunt.  45;  Farquhar  v.  Farley,  7  Taunt.  594. 
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Evidence/or  Defendant. 

The  deft,  mayi  under  the  general  issue,  rebut  the  pit's  proofs^  either  in 
jclenying  the  contract,  the  receipt  of  the  purchase  money,  the  performance 
pf  the  conditions  precedent,  the  breach,  or  the  like.  As  to  proving  the  good- 
ness of  the  de{t.'s  title,  see  antey  904-5.  If  particulars  of  the  defects  in- 
tended to  be  set  up  have  been  obtained,  deft,  should  be  prepared  to  prove 
puch  particulars,  as  an/e,  700,  and  pit  cannot  travel  out  of  them:  antey  909. 
As  to  when  deft,  may  show  he  has  paid  over  the  deposit,  antey  75,  672. 
In  an  action  by  the  vendee,  on  an  agreement  for  the  purchase  of  a  public 
house,  with  mutual  stipulations,  and  liquidated  damages  for  nonperformance 
where  both  parties  have  made  default  under  the  agreement,  the  circumstance 
pf  pit  having  made  such  default  furnishes  no  answer  to  the  action:  Clarke 
y.  Kingy  I  S.  fy  M.  394.  In  such  case  it  is  incumbent  on  the  deft,  to  show 
that,  when  the  deposit  was  demanded  by  the  pit.,  h^  tendered  an  assign- 
ment of  the  lease:  ib. 


VENUE. 

|See  the  various  titles  of  actions  throughout  the  work. 


VERDICT. 

Effect  of  Vebdict.]  Where  there  is  any  defect  or  omission  in  any 
pleading,  whether  in  substance  or  form,  as  necessarily  required  on  the  triai| 
they  will,  in  general  be  aided  by  verdict  Where  there  is  any  defect,  im* 
perfection,  or  omission  in  any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue 
joined  be  such  as  is  necessarily  required  on  the  trial,  proof  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted  and  without  which  it  is  not  to 
be  presumed  that  either  the  Judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given,  the  verdict,  such  defect,  imperfection,  or  omission,  is 
cured  by  verdict:  1  Saund.  228,  a.  Thus,  in  assumpsit,  for  not  delivering 
a  quantity  of  malt,  it  was  averred  that  the  pit.  was  ready  and  willing  to  pay 
the  same,  but  it  was  omitted  to  state  that  he  offered  to  do  so :  the  omission 
was  held  to  be  cured  by  verdict:  1  Basty  203.  But,  if  the  consi- 
r*9l27  deration  for  the  promise  be  omitted,  it  will  not  be  cured  by  ver- 
dict:* 1  Salk.  364.  The  various  instances  will  be  found  fully 
stated  in  the  rospective  parts  of  the  pleadings  throughout  the  work. 

Proof  of.]  To  prove  a  verdict,  an  examined  copy  of  the  whole  record 
must  be  given  in  evidence,  B.  N.  P.  234,  antey  755,  as  it  might  not  other- 
wise appear  that  the  judgment  had  been  arrested  or  a  new  trial  granted, 
though  such  were  the  case:  ib.  But  it  is  otherwise  where  the  verdict  is  on 
an  issue  out  of  chancery,  as  it  is  unusual  to  enter  judgment  in  such  a  case; 
and  the  decree  of  the  Court  of  Chancery  is  equally  proof  that  the  verdict 
was  satisfactory  and  conclusive:  ib.  Where  it  is  required  merely  to  prove 
that  a  trial  was  had  between  the  parties.  Pit  ion  v.  Walter  y  1  Str.  162^  or 
even  the  amount  of  the  damages,  the  nisiprius  record,  with  ihepaatea  en- 
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Aorseduponit,  is  sufficient  evidence  for  that  purpose:  Foster  y.  Comptonj 
2  Stark,  364.  "  A  verdict  on  a  former  trial  is  not  evidence  on  a  new  trial: 
2  Show.  255.  It  cannot  be  shown  that  a  verdict  was  improperly  entered, 
as  the  record  is  conclusive  as  to  the  fact  of  finding:  Reed  v.  Jackson^  1 
East^  355.  And  it  has  been  held  that  the  production  of  the  postea  in  a 
former  cause,  between  the  same  parties,  was  sufficient  to  support  a  plea  of 
set-off,  to  the  extent  of  the  verdict:  Garland  v.  Scones j  2  Esp.  Rep.  648. 
A  former  verdict  may  be  given  in  evidence  in  a  second  action  between  the 
same  parties,  ante^  611;  as  to  when  it  is  admissible  in  an  action  between 
other  parties,  ante^  612.  Where  a  right  is  claimed  by  prescription,  as  for 
tpUs,  wr  fairs,  markets,  &c.,  a  verdict  found  as  to  the  right,  though  the  triaJ 
has  been  between  other  parties,  is  evidence,  Carth.  181,  B.  N,  P.  233; 
for  the  custom  or  tolls  is  lex  loci,  and  it  is  as  reasonable  to  give  in  evidence 
a  verdict  between  other  parties  as  to  prove  a  payment  of  the  duty  by  strang- 
ers. So,  it  is  admissible  on  a  question  of  customary  r^ht  of  common,  1 
East,  337,  5  T.  R.  413,  n.;  or  a  public  right  of  way.  Reedy.  Jackson,  I 
East,  355;  or  respecting  a  right  to  passace-money  over  an  ancient  ferry, 
Tripp  V.  Frank,  4  T.  R.  666;- or  on  the  liability  to  repair  a  highway,  J?, 
v.  St.  Pancrds,  Pea.  Rep.  219;  or  on  manorial  or  other  customs,  Carth. 
181,  case  of  the  Manchester  mills,  cited  in  Cortv.  Birkbeck,  1  Doug.  222, 
w.  (13);  or  on  the  public  right  of  election  to  a  parochial  office.  Berry  v. 
Bonner,  Pea.  Rep.  156;  for,  as  the  common  reputation  of  the  place  would 
be  evidence  of  the  right,  a  fortiori,  the  finding  of  a  jury  upon  their  oaths 
is  evidence:  by  Lawrence,  J.,  1  Ea^i,  357;  Gilb.  31.  Therefore,  on 
these  questions,  a  verdiqt,  in  an  action  between  A.  and  B.,  is  evidence  of 
the  point  there  directly  determined;  in  an  action  between  C.  and  D.,  where 
the  same  point  comes  in  issue,  it  is  not,  however,  conclusive:  Biddulph  v. 
Mher,  2  FFils.  23.  And  it  seems  not  to  be  conclusive  evidence  for  or 
against  A.  or  B.,  in  an  action  between  either  of  them,  and  a  third  person, 
C. :  see  the  cases  above  cited;  and  see  Mayor  of  Hull  v.  Horner,  Cotop. 
Ill,  ad.  Jin.  It  could  not  be  pleaded,  in  such  a  case,  by  way  of  estoppel: 
1  Phil.  Ev.  311.  Where,  however,  in  an  action,  a  question  has  been  rais- 
ed as  to  pedigree,  and  that  aot  even  between  parties,  but  by  strangers  to 
those  then  litigating,  and  a  special  verdict  be  found,  stating  the  pedigree  of 
the  family,  it  would  be  evidence  of  the  descent:  B.  N.  P.  233. 


VICAR,   ante,  845,  847.— VOLUNTARY  CONVEYANCE,  ante, 
4(28.— VOLUNTARY  PREFERENCE,  ante,  228. 


•WARRANTY,  Action  for.  [*ai  8] 

Form  of  Remsdt,  913. 
Form  of  Pleadings,  ib. 
Precedents,  914. 
Evidence  for  Plaintiff,  ib. 


Form  of  Rembdt.]    Assumpsit  is  the  proper  remedy  upon  an  express- 
warranty  of  the  goodness  or  quality  of  any  personal  chattel,  either  qn  the 
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* 
sale  or  exchange  thereof^  3  Chit  PL;  or  upon  an  e^^preas  or  implied  war- 
ranty as  to  the  property  therein:  6  BL  C  451;  3  ib.  JCiO*  An  action  on 
the  case  was  formerly  the  remedy  generally  adopted;  of  lale,  however,  as- 
sumpsit is  more  usual,  for  the  purpose  of  joining  counts,  for  horse-meat, 
money  paid,  and  money  had  and  received,  &c. :  2  Ecisiy  451-2.  And  at 
present,  where  there  was  no  warranty,  but  a  written  contract  and  a  false 
representation,  case  is  the  proper  remedy,  4  Camp.  22 y  12  Hasty  11;  and, 
in  some  cases,  though  there  be  a  warranty  and  stipulation  that  the  vendor 
will  take  the  article  back,  yet  the  vendee  may  sue  for  the  deceit:  Wallace 
.  V.  Jarmany2  Stark.  162, 

Form  of  Pleadings.]  The  venue  is  transitory.  In  declaring  on  a  war- 
ranty, where  the  contract  is  still  open  and  unrescinded,  the  pit  must 
*  declare  specially  upon  the  warranty;  and  he  cannot  recover  back  the  pricey 
or  a  part  of  it,  on  the  common  counts  for  money  had  and  received,  as  the 
contract  has  not  been  put  an  end  to:  Payne  v.  Whahy  7  Easty  274;  antej 
673,  910.  But  where,  by  the  contract,  the  purchaser  has  the  power  of  re- 
scinding the  contract,  by  returning  the  chattel,  as  in  the  case  of  a  horse,  if 
he  prove  unsound,  and  does  it,  or  offers  to  do  it,  the  contract  is  at  an  end, 
and  he  may  recover  for  money  had  and  received:  Towers  v.  Barrett y  1  T. 
R.  133.  The  contract  cannot  be  rescinded  unless  the  vendor  (deft)  can  be 
put  in  statu  qtu>y  or,  in  othier  Wocds,  in  the  same  situation,  as  far  as  respects 
the  pit 's  contract,  as  he  was  in  when  such  contract  was  entered  into.  There- 
fore, the  contract  cannot  be  rescinded,  if  the  pit  has  kept  the  horse  an  un- 
reasonable time,  or  in  anywise  injured  it,  by  hard  riding,  doctoring,  &c. :  1 
2!  A  136;  5  Easty  449;  7  Easty  274;  2  Camp.  410;  1  Moo.  106. 
,  The  contract  of  sale  must  be  stated  accurately.  If  an  agent  sell  to  A. 
two  horses  belonging  to  B.  and  C,  and  warrant  them,  it  must  not  be  de- 
clared on  as  the  sale  of  one  horse  only,  the  contract  being  entire  :  Sytnonds 
V. Carry  1  Camp.  361.  If  the  price  were  tp  be  returned  on  a  certain  event, 
such  fact  should  be  stated  accordingly:  1  Bing.  472.  If  the  deft,  took 
another  horse  in  part  payment,  it  is  no  variance  to  state  that  the  whok 
price  was  paid  in  money:  Hands  v.  Burton,  9  Easty  349;  &  N.  P.  630; 
antCy  534.  If  the  warranty  be  not  general,  but  restrained  by  an  exception, 
as  is  the  case  of  horses  of  a  particular  or  unsoundness,  the  declaration  must 
state  the  qualification  of  the  warranty,  or  it  will  be  objectionable  as  a 

S round  of  variance :  4  B.  fy  C.  446 ;  6  />.  &  JB.  633.  Where  the  pit. 
eclared  on  a  warranty  that  the  horse  was  sound,  and  the  warranty  proved 
was,  that  the'horse  was  sound  every  where  except  a  kick  on  the  leg,  it  was 
held  to  be  a  variance  :  Jones  v.  Cowley y  A  B.  fy  C.  445  ;  and  see  2  J9.  4* 
R.\0;  7  Taunt.  409;  1  Moo.  109.  Where  the  deft  took  another  horse 
in  part  payment,  it  will  be  no  variance  to  state  that  the  whole  price  was 
paid  in  money:  Hamis  v.  Burtony  9  Easty  349;  Selw.  K  P.  630.  Bat, 
if  an  agent  sell  to  A.  two  horses  belonging  to  B.  and  C,  and  warrant  them, 
A.  must  not  declare  upon  the  sale  of  one  horse,  the  contract  being  entire  : 
SymoTids  v.  Carry  1  Camp.  361.  In  an  action  of  assumpait 
[*914]  upon  an  express  warranty,  ih^  scienter  need  not  *be  alleged, 
nor,  if  alleged,  need  it  be  proved  :  2  Easty  466.  The  breach 
stated  must  be  co-extensive  with  the  contract  of  warranty:  ante,  133-4-5. 
The  breach  may  be  in  the  negative  of  the  words  of  the  contract ;  the  par- 
ticular description  of  unsoundness,  &c.  need  not  be  stated,  though  it  is,  in 
some  eases,  usual  to  do  so :  Com.  D.  PUadery  C.  45 ;  2  Saund.  181,  b.; 
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3  T.  B.  307,    As  to  the  damages,  and  what  rccovcrtible,  9^  post j  917.    It 
is  necessary  to  ^tate  the  damages  as  to  horse-keep,  &c.  specially. 

Plea.'\  The  plea  of  the  general  issue  will  suflBce  to  put  the  pit.  upon 
proof  of  all  material  facts  stated  in  the  declaration  :  as  to  when  to  plead 
specially,  see  ante,  138. 


Precedents. 

SICLIRATION  IN  AflSUMNIT,  ON  A   WAItBAMTT  OF  A  HORSK. 

For  that  whereas, heretofore, to  wit,on,&o.^tAe  day  pfsale^or  ahotUU,) B,t,SLC  {venut)  in  conside. 
ration  that  the  said  pit,  at  the  special  instanoe  and  request  of  the  said  deft,  would  buy  of  him,p  the 
said  deft,  a  certain  mare,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of  :C — ,  to  be 
therefore  paid  by  him,  the  said  pit,  he,  the  said  defl.,  undertook,  and  then  and  there  faithfully  pro' 
miBed  the  said  pit.,  that  the  said  mare  then  was  sound,  {according  to  the  tDarranty;)  and  the  said  ph. 
avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  deft,  did  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  ^c.  aforesaid,  buy  the  said  mare  of  the  said  deft,  and  then  and 
there  paid  him  ror  the  same  the  said  sum  of  JS — .  Neyertheless,  the  said  deft,  contriving  and  fraud, 
olently  intending  to  injure  the  said  pit,  did  not  perform  or  regard  his  said  promise  and  undertaking 
so  by  him  made,  as  aforesaid,  but  thereby  craftily  and  subtly  deceived  and  defi-auded  the  said  pit  ia. 
t^jis,  to  wit,  that  the  said  mare,  at  the  time  of  the  said  promise  and  un^rtaking  of  the  said  deft, 
was  not  sound  {according  to  the  tDarranty)^  but,  on  the  contrary  thereof,  was  at  that  time  un- 
sound,  whereby  the  said  mare  became  uid  was  of  no  UM  or  valae  to  the  said  pit.;  and  he,  the  said 
pit.  hath  been  put  to  neat  charges  and  expense  of  his  monegfs-in  and  about  the  feeding,  keeping, 
and  taking  care  of  the  said  mare,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £^,  to  wit,  at,  Sec  aforesaid.  {Add  a  count  on  an  executed  consideration^  and  the  common, 
caunto.) 


Evidence  for  Plaintiff. 

llNfiER  Special  Coitnt.]  In  support  of  a  special  count  for  the  breach  of 
warranty,  the  pit.  must  prove  the  contract  between  the  pit.  and  deft,  ther 
warranty,  the  performance  of  conditions  precedent^  the  breach,  and  ther 
loss  or  damage. 

Proof  of  Contract  between  Plaintiff  and  Defendant.^  This  is  usually 
proved  by  the  receipt,  ante^  749,  821,  or  some  agreement,  or  menroran-' 
dum  or  note,  of  the  bargain  in  writing.  The  deft's  signature  thereto 
should  be  proved.  As  to  proving  a  contract  of  sale  in  general,  see  ante^ 
535,  540.  The  contract  must  be  proved  as  stated  :  as  to  what  a  variance^ 
ante  J  913. 

s 

Proof  of  Warranty,!^  An  express  warranty  must  be  proved.  And, 
though  the  vendor  of  personalty  impliedly  warrants  that  he  has  a  title 
enabling  him  to  sell,  Cro.  J,  474,  yet  a  warranty  as  to  the  quality  of  the 
goods  is  not  fmplied  by  a  price,  however  high:  Parkinson  v.  Lee^  2  East, 
322.  But,  where  on  the  sale  of  goods  the  party  had  no  opportunity  of  in- 
specting them,  a  warranty  that  they  are  of  a  merchantable  quality  will  be* 
implied,  as  in  the  case  of  goods  which  are  to  be  manufactured,  or  are  on 
their  passage  from  the  continent:  4  Camp.  144;  ib.  169;  6  Taunt  108;  4 
B.fyC.  Ill ;  Q  D.  Sr  R.  203.  And  so  it  would  seem,  that, 
where  *a  person  sells  a  thing  for  a  particular  purpose,  that  he  [^9153 
must  be  understood  to  warrant  it  fit  and  proper  for  such  pur- 
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pose :  4B.  fy  C.  115 ;  6  D.  ^  S.  200.  The  general  rule  is,  tfiat  whaW^ 
bver  a  seller  represents  at  the  time  of  sale  is  a  warranty.  A  warranty  may 
be  either  general,  or  qualified.  If  a  person  at  the  time  of  selling  his  horse 
say,  '<  I  never  warrant,  but  he  is  sound  so  far  as  I  know,''  this  is  a  qualified 
warranty,  and  the  purchaser  may  maintain  assumpsit  upon  it,  if  he  can 
show  that  the  horse  was  unsound  to  the  knowledge  of  the  seller :  fFood 
y.  Smithy  4  C.  ^  P.  45.  A  sale  of  goods  by  sample  is,  in  effect,  a  sale 
by  warranty,  and  proof  of  that  fact  is  evidence  of  a  warranty  :  Parker  v. 
Palmetf  4  B.  ^  Jl.  387.  And  the  custom  of  a  particular  trad^  may  be 
given  in  evidence  to  prove  a  warranty,  as  it  will  be  presumed  that  the  cus- 
tom regulated  the  parties.  Thus,  in  an  action  on  the  sale  of  sheep,  sold  as 
stocky  and  it  was  proved  that,  by  the  custom  otf  the  trade,  stock  was  un- 
derstood to  be  sheep  that  were  sound,  it  was  held  that  they  were  sold  under 
a  warranty  to  that  effect  :per  Heathy  J.y  4  Taunt.  853.  Where  the  pit 
wrote  to  the  deft.,  "  You  will  remember  that  you  warranted  a  horse  to  me 
as  a  five-year  old,"  &c ;  to  which  the  deft  replied,  « the  horse  is  as  I  re- 
presented it,''  it  was  held  suflBcient  from  which  to  infer  a  warranty :  SW- 
tnon  V.  Wardy  2  C.  fy  P.  211.  The  printed  cbnditions  of  a  sale,  posted 
up  under  the  auctioneer's  box,  may  be  given  in  evidence  to  prove  a  warran- 
■tf^ :  Mtsnard  v.  Jlldridgey  3  Esp.  Pep.  271.  A  written  receipt  for  the 
price,  containing  the  warranty,  is  admissible  in  evidence  of  the  warranty, 
though  stamped  as  a  common  receipt,  without  an  agreement-stamp:  Skrifie 
V.  Elmorey  2  Camp^  407 ;  ^Phil.  Ev.  113 ;  antey  821. 

A  warranty  must  appear  to  have  been  given  either  at  or  previous  to  (he 
Hale,  as  a  warranty  after  the  thing  is  sold  is  void  for  want  of  consideration: 
3  Bl  C.  166. 

To  prove  a  warranty,  it  will  be  insu£Scient  to  show  a  simple  a£Srmation 
or  assertion  by  the  vendor,  as  to  the  value' or  quality  of  the  goods,  unless  it 
be  made  and  received  as  a  warranty;  Cro.  J.y  4;  Pickering  v.  Dawson^  4 
Taunt.  799.  Thus,  where  the  deft.,  not  knowing  the  age  of  a  horse,  but 
having  a  written  pedigree,  which  he  received  with  him,  sold  him  as  a  horse 
of  the  age  stated  in  such  pedigree,  and  at  the  time  mentioned  that  it  was  bit 
only  source  of  information,  it  was  held  net  to  amount  to  a  warranty,  Dun-^ 
lap  V.  JVaughy  Pea.  Rep.  123;  and  so  in  the  case  of  the  sale  of  pictures, 
frhieh  are  represented  to  be  by  old  masters,  if  such  fact  had  been  previous- 
.ly  stated  in  catalo^es,  &c.:  Jewdine  V.  Sladty  ib.y  n.  [Ji.)\  2  Esp.  JRep. 
572.  •  But  a  description  in  an  advertisement  will  amount  to  a  warranty^ 
Thus,  where  an  advertisement  for  the  sale  of  a  ship,  described  her  as  eop- 
per-fastened  vessel,"  adding  that  the  vessel  was  to  be  taken  with  all  fkults^ 
Without  allowance  for  any  defects  whatsoever,  and  it  appeared  that  she  was 
only  partially  copper-fastetaed,  it  was  held  that,  notwithstanding  the  words 
<^  with  all  iaults,"  &c.  the  vendor  was  liable  for  the  breach  of  the  warranty: 
Shepherd  v.  Bainy  5  B.  gf  ^.  240.  Where  the  seller  informed  the  buyer 
that  one  of  two  horses  he  was  about  to  sell  him,  had  a  cold,  but  he  agreed 
to  deliver  both  at  the  end  of  a  fortnight,  «  sound,  and  free  from  blemish^" 
and  at  the  expiration  of  that  time  the  horses  were  delivered,  but  the  cough 
on  the  one  still  continued,  and  the  other  had  a  swelled  leg,  in  consequeoce 
of  a  kick  he  had  received  in  the  stable,  and  the  seller  brought  an  action  to 
recover  the  price,  the  jury  found  a  verdict  for  the  purchaser;  the  court  re- 
fused to  grant  a  new  trial,  as  the  warranty  did  not  apply  to  the  time  of  the 
sale  only,  but  was  a  continuing;  warranty  to  the  end  of  the  fortnigbl: 
Liddard  v«  iTatn,  2  JBing.  183;  9  Mod.  356,  s.  c* 
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Where  an  express  written  warranty  has  been  given^^  the  vendee  cannot 
kive  in  evidence  any  representations  not  embodied  in  the  contract,  and  made 
by  the  vendor  without  fraud,  4  Taunt.  779,  2  B.  fy  C.  634,  4  Z>.  ^  J?.  52; 
iind,  if  an  express  warranty  be  proved,  deft,  will  not  be  allowed  to  show 
that  the  goods  were  sold  by  sample,  and  that  they  corresponded  with  it:  3 
Camp,  462.  And,  where  there  is  an  express  warranty,  it  cannot  be  re- 
strained or  varied  by  proof  of  the  custom  off  dny  particular  trade:  1  Holty 
C,  95;  6  Taunt,  446.  And  where  a  general  warranty  of  a  horse  is  proved 
by  parol,  (the  written  contract  for  the  sale  not  being  forth-coming,) 
the  fact  that  the  witnesses  who  proved  it  saw  a  notice-board  on*  []*9163 
the  seller's  premises,  requiring  the  Return  of  an  unsound  horse 
Within  six  days,  will  not  defeat  the  buyer's  action,  but  it  will  be  left  to  the 
jury  to  say  whether  this  formed  part  of  the  original  contract:  Best  Y.fiS" 
barncj  2  C.fy  P.  74. 

A  general  warranty  will  not  extend  to  protect  against  plain  and  obvious 
defects,  as  where  a  horse  is  warranted  perfect,  and  wants  an  ear  or  tail,  &c 
2  BL  C.  165;  unless  where  the  horse  is  to  be  delivered  dt  the  expiration 
of  the  specified  time:  Liddard  v.  Kain,  2  Bing,  183;  9  Moo,  356,  s.  c; 
antty  915. 

Where  it  appears  that  a  servant  is  employed  to  sell  a  horse,  he  has  an  ^- 
plied  authority  to  warrant  that  he  is  sound,  and  the  master  will  be  bound, 
•Alexander  v.  Gibson^  2  Camp,  556;  and  even  though  it  appear  that  the 
servant  had  express  directibns  not  to  warrant,  yet,  if  he  do  warrant,  it 
would  seem  that  the  master  is  bound,  if  the  servant  belong  to  a  person  as  a 
horsedealer,  and  may  be  supposed  to  plossess  a  general  authority,  &c.  and 
therefore,  appears  to  be  in  a  condition  to  warrant:  Pickering  v.  Buck,  19 
East,  45;  5  Esp,  Sep,  75;  1  Dow.  45. 

Proof  of  Performance  of  Conditions  Precedent. 2  ^ f  thefe  be  any  con-* 
ditions  precedent  to  be  performed  by  the  pit,  the  same  should  be  proved 
as  averred  in  the  deelaration.  The  payment  of  the  price,  or  its  equivalent, 
is  uiually  proved:  antCy  ^^Paymentj^*  *^  Receipt, ^^  Where  an  express 
warranty  is  complied  with,  on  an  undertaking  to  take  th^  article  sold  again 
and  pay  back  the  money  if  it  shall  be  found  defective  on  trial,  in  such  case 
the  purchaser  must  return  the  article  as  sooir  as  he  discovers  its  dqfects,  to 
enable  him  to  sue  on  the  warranty,  unless  he  has  been  induced  to  pvoldog  * 
the  time  of  trial  by  some  subsequent  representation  of  the  veftdor<  2  2£ 
Bl.  573. 

Breach  of  th6  Warranty,"]  Itis  necessary  for  the  pit.,  in  an  ^ctidn  dh  K. 
warranty  to  prove  clearly  and  positively  the  breach  of  it  at  the  time  of  such 
warranty.  Eaves  v.  Dixon,  2  Tatint,  343,  2  Stark.  127;  and,  in  case  of 
the  breach  of  the  warranty  on  the  sale  of  a  horse,  it  must  be  pi^oved  that  he 
was  unsound  at  the  time  of  the  sale,  and  it  will  not  be  enough  to  show  th%t 
there  was  an  opinion  merely  of  his  unsoundness:  ib.  But,  where  certain 
sheep,  apparently  healthy  and  sound  in  every  respect,  were  sold  Warranted 
Sound,  and  two  months  afterwards  great  part  of  them  died,  and  there  was 
tiothing^to  connect  the  disease  of  which  they  died  with  their  previous  condi- 
tion, but  it  was,  in  the  opinion  of  fieirmers  and  breeders,  an  hereditary  dis- 
ease called  the  goggleg,  and  incapable  of  discovery  until  its  fatal  appearance; 
it  was  held,  that  this  disease  was  an  Unsoundness  es^isting  at  the  time  of  thcf 
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sale^  the  jury  being  of  opinion  that  ''  it  existed  in  the  constitution  of  the 
sheep  at  that  time:"  Joliff  v.  BenMl,  R.  4*  M.  136. 

As  to  what  constitutes  unsoundness  in  horses,  it  seems,  any  infirmity 
which  renders  them  less  fit  for  present  use  and  convenience  is  an  unsound* 
ness,  nor  is  it  necessary  that  it  should  be  of  a  permanent  nature:  Elton  t. 
Jordan,  1  Stark.  127.  And  where,  in  an  action  on  the  warranty  of  a 
horse,  the  pit.  has  obtained  a  verdict,  the  court  will  not  grant  a  new  trial, 
on  the  grounds  that  there  was  no  known  disease  to  constitute  such  an  un- 
soundness, as  set  up  by  the  pit,  or  that  the  deflL  was  taken  by  surprise, 
although  the  pit,  on  application,  had  refused  to  inform  him  of  the  cause  or 
nature  of  the  unsoundness :  Atttthury  v.  Fairmann^r^  8  Moo.  32.  As 
to  the  diseases  which  constitute  unsoundness,  it  seems  that  a  nerved  horse 
is  unsound:  Beat  v.  Osborne^  S.  ^  M.  290.  A  cough  which  is  of  a  per- 
manent nature  is  also  an  unsoundness,  Shilletoe  v.  ClaridgCy  2  Chit.  Rep. 
425;  but  it  seems  doubtful  whether  thrushes,  splints,  or  grinding,  constitute 
unsoundness:  2  Camp.  524,  n.  Roaring  is  said  not  necessarily  to  be  an 
unsoundness,  Besset  v.  Collis,  2  Camp.  523;  but  becomes  so,  if 
r*917l  the  horse  is  *  thereby  rendered  less  serviceable  for  a  permanency: 
Onslow  V.  Eamesj  2  Stark.  81.  Crib-biting  is  not  such  an  un- 
soundness as  to  entitle  a  purchaser  who  has  bought  under  a  general  waj^ 
ranty,  to  recover  for  a  breach  of  it :  Broennenbxirgh  v.  Haycock^  Holtj  C- 
630.  The  question  of  soundness  or  unsoundness  is  entirely  for  the  consid- 
eration of  the  jury,  and  therefore  a  verdict  will  not  be  set  aside  on  account 
of  a  preponderance  of  contrary  evidence,  Lewis  v.  Peake,  7  Taunt.  153; 
or  on  the  ground  that  the  deft  has  been  taken  by  surprise,  as  to  the  nature 
of  the  unsoundness  proved:  Jitterbury  v.  Fairmannerj  8  Moo.  32. 

Damages.']  It  is  not  essential,  to  enable  the  vendee  to  bring  an  action 
for  the  breach  of  an  express  warranty,  to  tender  a  return  of  goods,  1  H.  B, 
17,  2  T.  R.  745 ;  and,  where  there  has  been  no  ofier  to  return,  the  measure 
of  damages  is  merely  the  diflference  between  the  sum  given  and  the  real 
value:  Caswell  y.  Coare,  1  Taunt.  566;  3  Stark.  32.  If  a  horse  or  goods 
are  not  tendered  to  the  vendor,  the  purchaser  can  recover  no  damages  for 
the  expense  of  keeping,  ib.;  but,  where  an  ofier  to  return  is  made  within  a 
reasonable  time,  the  seller  must  take  the  goods  back,  or  they  remain  at  his 
risk:  1  Stark.  107.  But  it  has  been  held,  that,  where  pit  proceeded  in 
assumpsit  for  the  breach  of  warranty  of  soundness  of  a  horse,  the  deft, 
having  refused  to  take  back  the  horse,  the  pit  is  entitled  to  recover  for  the 
keep  of  such  time  only  as  would  be  required  to  resell  the  horse  to  the  best 
advantage:  M^Kenzie  v.  Hancockf  R.  ^  M.  436.  Where  the  vendor  re- 
scinds the  contract,  he  is  liable  for  the  keep  of  a  horse,  from  the  time  of  the 
contract:  ISngy.  Price,  2  Chit.  Rep.  416.    Where  A.  warranted  a  horse 

•  to  B.,  who  resold  him  with  a  warranty  to  C.,  and,  the  horse  proving  un- 
sound, C.  sued  B.,  who  gave  A.  notice  of  the  action,  and  offered  him  the 
option  of  defending  it,  but,  A.  not  returning  any  answer,  B.  defended  the 
action,  and  failed;  it  was  held,  that  A.  was  liable,  in  an  action  on  the  war- 

'  ranty,  for  the  costs  of  the  action  brought  by  C.  against  B. :  Lewis  v.  Peake, 
7  Taunt.  153;  and  see  ante,  909. 

Proqf  under  Common  Count  Jbr  Monet  had  and  bbceived.]  In 
support  of  this  count,  to  recover  back  the  price  paid  for  the  unsound  article, 
the  pit!  should  be  prepared  tp  prove  the  defL's  receipt  of  the  money,  as 
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anie^  718,  749 ;  the  contract  and  warranty,  as  antCy  914;  the  deft,'8  breach 
of  it,  as  aniej  915;  and  the  pit's  rescinding  of  such  contract  by  having  re- 
turned, or  offered  to  return,  the  article  to  deft,  within  a  reasonable  time 
after  the  sale,. uninjured  in  any  way:  so  as  deft,  cannot  be  placed  in  statu 
quoj  the  pit  cannot,  under  the  common  counts,  recover  more  than  the 
mere  price  paid;  expenses  of  horsekeep,  &c.,  are  not  recoverable,  nor  is 
interest:  Walker  v.  Constable,  I  B.  fy  P.  306;  2  B.  ^  P.  472. 

Evidence  for  Defendant 

The  evidence  for  deft,  will  consist  in  rebutting  the  pit's  proofs  as  to  the 
contract  of  warranty,  the  breach  of  it,  or  the  like.  If  he  plead  specially,  he 
must  be  prepared  to  prove  the  issue  taken  on  it:  see  the  various  tides  of 
defences  throughout  the  work. 

Competency  of  Witnesses. 

A  former  owner  of  a  horse,  who  has  sold  him  with  a  warranty  to  the 
pit.,  is  a  competent  witness,  for  the  deift,  to  prove  that  the  horse  was  sound 
at  the  time  of  the  sale  by  him ;  for  it  does  not  appear  that  the  horse  was 
unsound  at  the  time,  and,  unless  it  w:ere,  the  witness  would  not  be  liable  to 
the  deft,  Briggs  v.  Cricks  2  Esp.  Rep.  99;  but  see  2  Phil.  Ev.  114;  but 
this  would  seem  to  be  doubtful. 
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Form  of  Rsmxdt  and  Plbasznosi  918.  , 

Pr£C£I)ENTS,  920. 
EVIDJENCE  FOR  PlAINTIFF,  ib. 

Of  Public  Way,  ib. — By  act  of  Parliament^  ib. — By  Prescript 
tion,  921. — By  Dedicationj  ib. 

Cy  Pbivatb  Way,  922.— By  Grant,  ib.—By  Prescription^  923. 
— By  Necessity,  924. 

Proof  of  the  Way  as  stated,  ib. — Proof  qf  Obstruction  by  De- 
fendant, ib. — Daniages,  925. 
Evidence  fob  Defendant,  ib. 


FoBM  OF  Remedy  and  Pleadings.]  Case  is  the  proper  form  of  remedy 
for  the  disturbance  of  a  way,  whether  public,  4  M.  fy  S.  101,  2  Bing.  263, 
or  private.  Com.  Dig.  Disturbance,  ^.  2.  But  in  some  CBfie9,  where  the 
way  has  been  granted  by  deed  or  agreement,  not  under  seal,  the  form  of 
remedy  should  be  thereon  in  covenant  or  assumpsit.  One  who  has  a  erant 
of  an  occupation  way  may  declare  in  case  against  the  owner  of  the  Tandi 
over  which  the  way  leads,  for  obstructing  it,  dthough  it  be  proved  that  thq| 
public  in  general  had  used  the  way  for  the  last  twelve  years:  Mien  v.  Or^ 
mond,  8  East,  4. 

Declaration]  The  venue  in  the  aetion  is  local.  The  declaration  should 
commence  by  stating  the  pit's  title  to  the  right  of  way>  if  a  private  one, 
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there  is  no  occasion  to  state  the  pit's  title  specially,  as  that  he  was  seized 
in  his  demesne,  as  of  fee  of  a  house,  &.c.  and  was  entitled  by  prescription 
or  grant,  &c.  toihe  right  of  way;  it  is  sufficient  to  state,  that  the  pit,  at  the 
time  the  injury  was  committed,  wsls  possessed  of  a  house  or  land,  &a  and 
£hat,  <<by  reason  of  such  possession,''  he  was  entitled  to  the  way:  Com, 
Dig.  tit,  Pleader,  C.  39;  and  tit.  action  on  the  case  for  Disturbance^  J9, 
2  Saund.  113,  a.  n.  1,172,  n.l;3  T.  S.  766.  If,  however,  the  right  of 
way  be  not  appurtenant  to  the  house,  &c.  and  the  pit  be  entitled  thereto  by 
grant,  agreement  or  license,  the  allegation,  <<by  reason  of  the  possession," 
&c,  would  be  improper:  4  East^  107;  6  East,  438;  see  15  East,  108;  3 
Taunt.  24;  antCj  364.  And  it  should  seem  best,  in  some  cases,  to  declare 
on  such  grant,  &c,  and  not  in  this  case.  And  it  is  said,  that  the  describing 
the  way  as  belonging  and  appertaining  to  a  messuage  is  improper,  on  the 
ground  that  a  way  is  an  easement,  and  not  an  appurtenant:  Yelv.  159/  I' 
Bulstr.  47;  Com.  D.  iCheminy  D.  A  servant  put  in  the  occupation  of  a 
cottage,  with  less  wages  on  that  account,  does  not  occupy  it  as  a  tenant,  but 
the  master  may  properly  declare  on  it  as  his  own  possession;  and  itmatterv 
not,  that  the  cottage  was  divided  into  two  parts,  one  of  which  only  was  ia 
the  occupation  of  such  servant,  the  other  being  occupied  by  a  tenant  paying 
tent:  B^riia  v.  Beaumont,  16  East,  33;  and  see  2  D.  fy  B.  31;  I  B.  ^  C^ 
8,  A  if 

The  way  itself  should  be  stated  accurately,  according  to  the  fact,  or  a  tsk 
rfance  would  be  fatal.  It  should  be  described  as  a  way;  the  term  ''passage'^ 
would  be  too  general:  Yelv.  163-4;  1  Brownl.'2l6.  It  should  be  shown, 
what  the  way  is  for,  as  whether  it  be  a  footway,  horseway,  or  cartway; 
Yelv.  164,  Com.  D.,  Action  on  the  case  for  Disturbance,  B.  I.  Though, 
in  the  case  of  a  public  way,  the  term  "common  highway"  signifies  a  way 
for  all  manner  of  things,  B.  T.  Hardw.  315,  2  Saund.  153,  A., 
£*919]  *8  East,  4,  1  H.  Bl  355,  if  the  way  be  qualified,  it  should  be 
so  stated.  Thus,  if  it  be  not  a  way  for  all  purposes,  as  merely  for 
horses,  or  on  foot,  or  not  at  all  times  of  the  year,  it  should  be  stated  according- 
ly, or  it  would  be  fatal,  &c.:  4  Camp.  190;  8  East,  4.  If  there  be  any  doubt 
as  to  the  evidence  to  meet  the  description  of  the  way,  other  count  should  be 
added.  In  a  case  where  a  public  way  was  stated  to  be  for  all  the  liege  subjects 
to  go,  &c.  with  their  horses,  coaches,  carts,  and  carriages,  and  the  evidence 
was,  that  carts  of  a  particular  description,  and  loaded  in  a  particular  manner, 
could  not  pass  along  the  way,  it  was  held  no  variance,  it  not  being  laid  as  a 
highway  for  all  carts:  Sexy.  Lynn,  \  R.S^M.  C.  N.  P.  151.  Evidence  of  a 
prescriptive  right  of  way  for  all  manner  of  carriages  does  not  necessarily  prove 
a  right  of  way  for  all  manner  of  cattle,  and  a  nondescription  in  this  respect 
would  be  fatal:  Ballard  v.  Dyson,  1  Taunt.  279.  Bui  it  is  evidence  of  a 
drift- way,  for  the  jury  to  consider  together  with  the  other  evidence:  ib*  The 
extent  of  the  usage  is  evidence  of  a  right  only  commensurate  with  the  user.- 
ib.  A  right  of  way  for  agricultural  purposes  is  a  limited  and  qualified  right 
of  way,  and  does  not  necessarily  confer  a  right  to  use  such  way  for  general 
'  and  universal  purposes:  Jackson  v.  Stacy,  Holt,  455.  Proof  of  a  more 
ample  right  th^n  that  claimed  will  be  no  variance:  semb.  Bushu}Ood  v. 
Pond,  Cro.  E.  722;  1  Taunt.  142.  And  it  is  no  variance,  although  it  ap- 
pears that  to  the  enjoyment  of  the  right  a  condition  is  annexed,  in  the  nature 
of  a  consideration  tor  such  enjoyment:  see  Crray  v.  Fletcher,  B.  N.  P,  29 
Cro.  L.  563. 

Wiifa  respect  to  the  termini  of  the  way,  or  places  from  and  to  which  the 
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way  leads,  the  same  should  be  stated  accurately,  or  a  vat^iaace  would  be  fa- 
tal. In  stating  a  public  way,  such  termini  need  not  be  stated  at  all,  for  sueh 
ways  have  no  certain  boundaries;  but  this  otherwise,  in  stating  a  private 
way,  because  private  ways  are  given  for  particular  purposes,  and  it  must 
therefore  be  shown  they  were  used  for  such  purposes:  Rouee  v.  Bardin^  1 
H.  BL  358.  The  termini  should  be  stated  to  be  into  a  public  highway,  8 
Eastf  4,  2  Leon.  10,  2  Saund.  158,  d.;  or  if  the  way  lead  to  a  private 
close,  some  interest  of  the  pit  therein,  or  the  local  situation  thereof,  should 
be  stated:  iVby,  9,  86,  Com;  D.  Action  on  Case  for  Disturbance^  B.  1; 
Chemin.  D.  2.  It  seems  sufficient,  in  all  cases,  to  describe  the  way  as  lead- 
JHg  "towards''  a  public  highway,  &c.,  1  Easty  371,  \  B.  fy  P*  371;  and  it 
is  frequently  advisable  to  adopt  such  general  description.  The  words  "from'* 
and  "unto''  have  both  of  them  an  exclusive  meaning,  2  RoL  M.  81;  1 
Z^eachy  528;  1  Burr,  376.  A  material  variance  in  the  description  of  the  ter- 
mini  will  be  fatal:  thus,  an  averment  that  a  highw^  leads  from  A.  to  C. 
-  ^^ill  not  be  satisfied  by  evidence  of  a  road  leading  from  A.  to  B,,  and  com- 
municating by  means  of  a  cross-road:  6  Esp.  Rep,  136.  A  claim  of  a  pre- 
scriptive right  of  way  over  the  deft.'s  close  into  D.  is  not  supported  by  proof  • 
that  a  close  called  C,  over  which  the  way  once  led,  and  which  adjoins  to  D., 
'was  formerly  possessed  by  the  owner  of  close  A.,  and  was  by  hinyoontvy^d 
in  fee  tq  another,  without  reserving  the  right  of  way,  for  thereby  it  appears 
that  the  prescriptive  right  oi  way  does  not,  as  claimed,  extend  unto  D.,  but 
3tops  short  at  C.  QussrCy  if  the  claim  had  been  for  a  prescriptive  right  of ' 
'way  over  the  deft.'s  close  towards  D. :  Wright  v.  Rattray j  1  Easty  377. 

The  obstruction  should  be  stated  according  to  the  facts,  though  pit  is  not 
bound  to  prove  all  the  means  stated.  Indeed,  it  is  not  necessary  to  state 
at  all  the  means  by  which  the  way  was  obstructed,  and  it  suffices  to  say, 
generally,  that  the  deft  obstructed  it,  &c.:  see  3  2/eon.  13;  Wits.  583;  1  B. 
iSr  P'  180;  Com.  J9.  JJction  on  Case  for  DisturbancCy  B.  1.  The  day 
of  the  obstruction  need  not  be  proved,  as  alleged. 

Pka.]  Under  the  general  issue,  the  pit  will  be  put  to  all  the  material  al- 
legations in  the  declaration:  see  posty  925,  and  antCy  344,  pleas  in  case. 


^Precedents.  [*920] 

paCLARATION  FOl  0B8TRUCT1N0  PLT.*B  PRIYATK  RIGHT  «F  WAT,  APPURTINANT  TO  A  MESSUAQX. 

For  that  whereas  the  eaid  pit,  before  and  at  the  time  of  the  committing  of  the  grievances  by 
the  said  deft,  as  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  stiu 
is,  lawfully  possessed  (aitfe,  918)  of  a  certain  messuage,  with  the  appurtenances,  situate,  lying, 
and  being  at  the  parish  of  C.,  in  the  county  of  B.;  and,  by  reason  thereof,  he,  the  said  pit,  daring 
aU  the  time  aforesaid,  ought  to  have  had,  and  still  of  right  ought  to  have,  a  certain  way  from  and 
out  of  the  said  messuage,  towards,  unto,  into,  through,  and  over  a  certain  close,  in  the  parish  afore- 
said, and  ^m  and  out  of  the  same,  towards,  onto,  and  into  a  highway,  in  the  parish  aforesaiii,  and 
and  so  bacKigain  ftom  the  said  highway  towardis,  unto,  and  into,  through,  over,  and  along,  rtjie 
said  close,  and  from  and  out  of  the  same  towards,  unto,  and  into,  the  said  messuage  of  the  said  pit., 
for  himself  and  his  servants,  on  foot,  and  with  horses  and  carrias^es,  to  go,  return,  pass,  and  re- 
pass,  every  year,  and  at  all  tiroes  of  the  year,  at  his  and  their  free  will  and  pleasure.  Yet  the  said 
deft,  well  knowing  the  premises,  but  wrongfully  and  unjustly  contriving  and  intending  to  injure  . 
the  said  ph  in  that  behalf^  and  to  deprive  him  of  the  use  and  benefitof  bis  said  way,  whilst  he  the 
said  pit,  was  so  possessed  of  his  said  messuage,  with  the  appurtenances,  as  aforesaid,  to  wit,  on. 
Sec.  {any  day  about  the  Hme^)  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  this  bill,  at  the  parish  aforesaid,  in  the  county  aforesaid,  wronffVilly  and  injuriously 
jobstracted  and  stopped  up  the  said  way,  and  the  said  pit,  by  means  thereof  could  not,  during  th« 
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tine  oAHtanu^  or  any  part  (hereof  nor  can  he  now,  haTe  or  enjoy  hia  aaid  way,  •■  he  of  right  ooght 
to  Ifiite  ^one,  and  otiierwiae  might  and  would  have  done,  and  hath  been  and  ia,  by  means  of  the 
ftmaita^  dejprived  tf  the  um,  benefit,  and  advantage  thereof  to  wit,  at  &<%,  afcHreafdd. 

Sec  other  jrreced^te  of  declarationa  for  obstructing  a  private  way,'  stating  the  means  of  obetrae* 
^on^g  CTiU.  PL  807;  ibr  obatmcting  a  way  to  fetch  off  tithes,  t6^  81(h  for  obatmcting  a  pnUic  way. 


Evidence  far  Plaintiff. 

The  evidence  for  pit  in  an  action  for  a  disturbance  of  a  way,  whether  it 
be  public  or  private,  will  consist  in  proof  of  the  pit's  right  to  the  way,  the 
way  itself,  as  stated,  the  obstruction  of  it,  and  the  damages. 

Proof  of  FxjBhic  Way.]  The  evidence  t)>  establish  aright  of  way  for  the 
public  may  consist  in  showing  its  existence  by  an  att  of  Parliament,  by  pre- 
scription, or  by  dedication  or  grant. 

By  ^ci qf  Parliament']  A  highway  may  be  created  by  an  act  of  Par- 
liament: Sutcliffev.  Oreenwood,  S  Price,  535.  And  where  a  way  has  been 
recognized  as  public  in  an  act  of  Parliament  for  making  streets,  squares, 
&c.,  it  is  not  necessary  that  it  should  be  adopted  by  the  parish  to  make  it  a 
public  way;  Bex  v.  Lyon^  5  D.  fy  R.  497.  If  the  act  of  Parliament  be  a 
public  one,  it  will  prove  itself;  if  it  be  a  private  one,  it  should  be  proved,  as 
ant%^  33. 

^  By  Presumption.]  To  establish  a  public  way,  it  should  be  shown  that 
all  persons  have  indiscriminately,  for  a  considerable  space  of  time,  without 
interruption,  used  and  enjoyed  the  way;  and  the  mode  in  which  it  was  used 
should  be  shown.  A  much  shorter  period  of  possession  will  suffice  to  estab- 
lish a  right  in  the  public  than  to  show  a  right  in  a  private  person,  \o  a  way. 
If  the  way  has  been  used  in  any  particular  manner,  such  as  would  attract  the 
notice  of  the  owner  of  the  soil,  and  naturally  awaken  his  jealousy  and  op- 
position, the  same  should  be  established;  as  that  it  has  been  used 
r*92ll  *or  ^®  repairs  of  other  highways,  or  the  like:  see  ^R.  v.  Wans- 
worthy  \  B.  8^  Jl.  63.  It  nas  been  said,  that  the  acquiescence  of 
the  owner,  in  such  a  case,  affords  a  stronger  presumption  of  right  than  that 
which  results  from  mere  possession  and  use  in  ordinary  cases:  3  Stark,  Ev. 
866.  If  the  owner  of  the  soil  was  present  on  such  occasions,  and  did  not  re- 
sist the  right,  the  same  should  be  proved.  If  the  parish  have  repaired  the 
road,  that  would  afford  some  evidence  of  the  public  right,  I  B.^  Ji.  63,  see 
7  B.^  C.  257;  and  such  fact  should  be  proved.  Evidence  of  repairs  done 
by  a  parishioner,  under  an  agreement  with  the  parish,  that  he  shall  there- 
fore be  excused  his  statute-duty,  is  virtual  evidence  of  repairs  by  the  parish: 
t6.  Evidence  of  reputation,  also,  not  post  litem  motam,  may  be  adduced 
.  to  ^ow  the  way  is  public:  I  Vent.  189;  3  Camp.  344.  The  termini  of  a 
way  afford  no  conclusive  evidence  of  its  bein^  a  highway,  2  East,  376,  1 
Camp.  352;  but  the  circumstances  of  its  leading  from  one  market-toWn  to 
another,  together  with  evidence  of  user  by  the  public,  without  interruptioa 
is  such  conclusive  evidence:  1  Vent  189.  A  verdict  on  an  issue,  taken  on  a 
jiablic  right  of  way,  and  finding  it  to  be  such,  is  afterwards  evidence:  Z 
East,  355. 
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By  Dedication.']  A  public  highway  may  be  created  by  the  owner  of  the 
land  dedicating  it  as  a  way  for  the  use  of  the  public:  thus,  If  the  owners  of 
land  knowingly  suffer  the  public  to  have  the  free  passage  of  e.sU^eet  in  Lon- 
don, though  not  a  thoroughfare,  for  eight  years,  without  any  impediment, 
it  is  sufficient  to  presume  a  general  dedication  of  it  to  the  public:  Rugby  y. 
Charity  Merryweathevy  11  Eastj  376,  n.  Persons  had  for  some  years 
been  in  the  habit  of  passing  up  and  down  a  new  unpavBd  and  unfinished 
street,  which  terminated  in  fields,  where  other  houses  were  built;  «  jury 
having  found  a  dedication  to  the  public,  the  court  refused  to  grant  a  new 
trial,  which  was  moved  for  on  the  ground  that  this  was  not  a  sufficient  evi- 
dence for  a  dedication:  Jarvis  v.  Deauj  3  Bing.  447.  If  a  passage.  leadlfig 
from  one  part  to  another  of  a  public  street  (though  by  a  v^y  circuitous 
route,)  made  originally  for  private  convenience,  has  been  open  to  all  the 
world  for  a  great  number  of  years,  without  any  bar  or  chain  across  it,  and 
without  any  person  passing  through  it  meeting  with  intilrruption,  it  is  to  be 
considered  as  dedicated  to  the  public,  and,  it  becomes  a  highway:  Rexy* 
Lloyd^  1  Camp,  260.  And,  where  a  way  has  been  used  by  the  public  for  at 
great  number  of  years  over  a  close,  in  the  hands  of  a  succession  of  teilants,  the 
privity  of  the  landlord,  and  a  dedication  by  him  to  the  public,  may  be  prer 
sumed,  although  he  was  never  in  the  actual  possession  of  the  close  himself, 
and  he  is  proved  not  to  have  been  near  the  spot:  Rtx  v.  Batty  4  Camp.  16. 

But,  if  the  land  had  been  out  on  a  lease,  the  acquiescence  of  the  tenant 
will  not  bind  the  landlord,  without  some  evidence  of  his  knowledge,  suffi- 
cient to  presume  a  grant  from  him:  11  Ea^ty  376.  And,  where  a  way  was 
used  by  the  public  for  a  great  number  of  years,  over  a  close  leading  only  to 
the  houses  of  lessees,  there  being  no  thoroughfare,  although  it  was  also 
proved  that  the  way  had  been  paved  and  lighted  for  the  like  number  of 
years,  under  the  authority  of  a  public,  local,  and  personal,  act  of  Parlia- 
ment, in  which  it  was  enumerated  by  name  amongst  the  public  streets, 
lanes,  &c.,  within  the  scope  of  the  statute ;  yet,  inasmuch  as  there  was  no 
evidence  tiiat  all  this  took  place  with  the  landlord's  privity,  he  was  not  pre-, 
judiced,  and  there  was  no  sufficient  dedication  to  bind  him:  Wood  v.  Vtaly 
i  C.  ^  R.  20,  s.  c;  5B.  fy  A.  454.  And,  where  a  public  footway  over 
crown  land  was  extinguished  by  an  inclosure  act,  but,  for  twenty  years  after 
the  inclosure  took  place,  the  public  continued  to  use  the  way,  it  was  held, 
that  this  was  not  evidence  of  a  dedication  to  the  public,  as  it  did  not  appear 
to  have  been  with  the  knowledge  of  the  crown:  Harper  v.  Charlesworthy 
AB.fy  C.  574;  6  D.  fy  R,  672,  s.  c.  The  erection  of  a  bar,  although  it  may 
have  been  knocked  down,  rebuts  the  presumption  of  a  dedica- 
tion to  the  public:  Roberts  v.  JSTarr,  1  Camp.  *262.  The  pit  [*9223 
erected  a  street,  leading  out  of  a  highway,  across  his  own  close, 
and  terminating  at  the  edge  of  the  deft,  's  adjoining  close,  which  was  sepa-' 
rated  from  the  end  of  the  street  for  twenty-one  years  (during  nineteen  of 
which  the  houses  were  completed,  and  the  street  pyblicly  watched,  cleansed, 
and  lighted,  and  both  footways,  and  half  the  horseway  thereof,  paved  at  ^e 
expense  of  the  inhabitants,)  by  the  deft.'s  fence:  it  was  held  that  this  street 
was  not  so  dedicated  to  the  public  that  the  deft.,  pulling  down  his  wall, 
micht  enter  it  at  the  end  adjoining  his  land,  and  use  it  as  a  highway : 
ff^dyer  v.  HaddoUy  5  Taunt.  125.  Where  a  road  was  set  out  by  com- 
missioners under  a  local  act  of  Parliament,  and  certain  persons  only  were. 
entitled  to  use  it,  but  in  fact  it  had  been  used  by  the  public  for  many  years, 
it  was  held  that  this  was  not  sufficient  evidence  of  a  dedication  to  the  public: 
R.  V.  St.  Benedict,  4  B.  ^  ^.  447. 
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Where  a  landowner  suffered  the  public  to  use,  for  several  jnears,  a  roa<f 
through  his  estate,  for  all  purposes  except  for  that  of  carrying  coals,  it  was 
held  that  this  was  either  a  limited  dedication  to  the  public,  or  no  dedication 
at  all,  but  only  a  license  revocable,  and  that  a  person  carrying  coals  along 
the  road,  after  notice  not  to  do  so,  was  a  trespasser,  Marquis  of  Stafford 
V.  Coynej/j  1  B,  fy  C.  257 ;  and,  from  the  same  case,  it  seems  there  may 
be  a  limited  dedication  of  a  highway  to  the  public:  ib. ;  sed  vide  Lethbridge 
V.  Winiery  1  Camp.  263 ;  1  Russ,  45l.  It  may  be  as  well  to  observe, 
that  the  dedicating  a  way  to  the  public  is  merely  a  communication  of  the 
right  of  passage,  for  the  original  owner  retains  his  interest  in  the  trees 
which  grow  upon  it,  and  the  mines  under  it :  2  Inst.  706 ;  1  Burr.  143  ; 
2  Str.  lOOJ;  1  Camp.  260,  n. 

Proof  of  Private  Wat.]  The  evidence  to  establish  a  private  right  of 
way  for  the  pit.  n^y  consist  in  showing  its  existence  by  grant,  by  prescrip- 
tion, or  by  necessity,  l^he  possession  of  the  ptt>perty  in  respect  of  which 
the  way  is  claimed,  as  appurtenant  or  otherwise,  must  be  proved  as  stated  : 
see  ante,  918,  as  to  what  a  variance  when  the  property  is  in  possession  of 
another  oerson.  If  the  pit  sue  as  a  reversioner,  which  he  may  do,  if  there 
h^s  been  a  substantial  obstruction,  4  Burr.  2141,  he  must  prove  his  title  as 
such  reversioner:  ante,  473,  689. 

By  Crrant,]  Where  there  has  been  an  actual  grant  of  the  way^  as  we^ 
have  already  seen,  the  declaration  and  evidence  should  be  framed  accord- 
ingly. The  evidence  to  establish  this  right  of  way  wilt  consist  in  produc- 
tion and  proof  of  the  grant,  &c.:  see  ante,  ^^  Deed.^^  If  the  same  be  not 
m  existence,  and  cannot  be  shown  by  secondary  evidence  (as  to  which^  see 
ante,  779)  presumptive  evidence  of  its  having  existed  must  be  established. 
Evidence  of  an  enjovment  of  the  way  uninterruptedly,  for  twenty,  years^ 
.  affords  the  strongest  presumptive  evidence  of  a  legal  right  by  grants:  Rey» 
met  V.  Sumersy  B'N.  P.  74 ;  Holcr(ft  v.  Heel,  1  A  ^  P.  400  ;  Cowp. 
102 ;  2  Sound.  175.  The  presumption  may,  indeed,  be  founded  on  s 
shorter  period  of  enjoyment,  if  it  be  supported  by  confirmatory  evidence : 
see  6  Easty  214  ;  2  Saund.  175  ;  and  see,  further,  ante^  728.  How  pre- 
sumptive evidence  of  a  grant  may  be  rebutted,  post,  925.  The  presump- 
tion •does  not  operate  where  such  a  grant  could  not,  from  the  nature  of  the 
case,  have  been  made  :  Barker  v.  itichardson,  4  B*  ^  •^^  579.  Where 
the  deft,  had  pleaded  a  grant  of  right  of  way  by  deed  subsequently  los^  pit, 
in  his  replication,  traversed  the  grant :  at  the  trial,  there  being  conflicting 
testimony  as  to  the  uninterrupted  user  of  the  way,  the  Judge  directed  the 
jury,  that  if,  upon  this  issue,  they  thought  deft  had  exercised  the  right  of 
way  uninterruptedly  for  more  than  twenty  years,  laj  virtue  of  a  deed,  they 
woulcLfind  for  the  deft. ;  if  they  thought  there  had  been  no  way  granted  by 
deed,  they  would  find  for  the  pit,:  it  wa6  held,  that  this  direction  was  right, 
Livett  V.  TVilson,  3  Bing.  115;  10  Moo.  439,  s.  c.  Where  no 
[]*t92&]  ^evidence  appearecT  to  show  that  a  way  over  *another's  land  had 
^been  used  by  leave  or  favour,  or  under  a  mistake  of  an  award 
which  would  not  support  the  right  of  way  claimed,  such  a  user  for  above 
4wenty  years,  exercised  adversefy,  and  under  a  claim  of  right,  is  sufficient 
.to  leave  to  the' jury  to  presume  a  grant  which  must  have  been  made  within 
twenty-six  years,  as  all  former  ways  were,  at  that  time,  extinguished  by  the^ 
operation  of  an  inclosure  act:  Campbell  y.  Wilson,  3  l!ast,294. 
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With  respeet  to  the  cQn^ction  of  parts  of  Way,  it  has  beeii  he}d,  iiraa 
action  on  the  case  for  the  disturbance  of  a  right  of  way,,  leading  from  a  pub- 
lic street  throiigh  the  deft 's -premises,  to  a  yard  at  the  back  of  the  pit's 
.  house,  originally  forming  part  of  th6  premises  jdemured  .by  lease  to  the  deft, 
that  a  grant  of  all  ways  used  or  enjoyed  before,  ifith  the  pit's  pvjsmises, 
Was  good,  though  there  was  no  express  grant  of  the  way  imquestion:  Kooj/s\ 
ira  V.  LueaSf  I  D.  ^  S.  506,  s,  c.}  5  B.^  Jl.  630.   TJnder  a  grant  of 
way  from  A.  to  B. ,  in,  through,  and  along  a  particular  way,  the  c^antee  is 
not  justified  in  making  a  transrerse  road  across  the  same:  ib*    Where  an 
under-lease  described  the  road  demised,  and  the  ways  granted,  by  Xh^  wordsy 
"all  ways  thereunto  appertaining,"  it  seems  that  a  right  of  Way  otei*  the 
original  lessor's  soil  would  not  pass  by  theae  words:  Harding  v.  fViUon^ 
2  3.  ^  C.  100,  s.  c;  2  D.  ^  JR.  387.     One,  being  seized  in  fee  of  the  ad< 
joining  closes,  A.  and  B.,  over  the  former  of  which  a  way  had  immemb^ 
rially  been  used  to  the  latter,  devises  to  B.,  with  the  << appurtenances:"  it 
was  held  that  the  devisee  cannot^  under  the  word  ''apprntenances,"  claim 
a  right  of  way  over  A.  to  B.^  as  no  new  right  of  way  is  thereby  created^ 
and  the  old  one  was  extinguished  by  the  unity  of  seizin  in  the  devisori 
WhalUy  v.  Thompaauy  \  B.  fy  P.  Sll.    No  way,  or  other  easen^nt,  can 
subsist  in  land  of  which  there  is  a  unity  of  possession:  Morris  y.  Edgiiig" 
tofif  3  Taunt.  24.     But,  if  a  lessor,  having  used  Convenient  Ways  over  his 
own  adjoining  land,  during  his  own  occupation,  demises  premises  with  all 
Ways  appurtenant,  unless  it  be  shown  in  evidence  that  there  Was  some  way 
appurtenant  in  alieno  solOy  to  satisfy  the  words  of  the  grant,  it  shall  be  in-* 
tended  that  he  meant  the  ways  used,  and  they  shall  pass^  though  he  caff 
them  appurtenant:  per  Man^eld^  C.  J,^  Morris  v.  Edgingtons    A* 
granted  to  B.  land  of  unequal  width,  described  as  abutting  on  a  road  on  his 
own  ^1.     It  abutted  on  the  broadest  part  of  the  road,  hot  in  the  narrowest 
part  of  it  a  narrow  strip  of  the  gfantor's  land  intervened,  between  the  rpad 
and  the  premises  granted:  it  was  held  that  the  grantor,  and  those  claiming 
from  him,  were  concluded  from  preventing  the  jgrantee  from  coming  out 
into  the  road  over  this  slip  of  land :  Roberts  y,  ^irr^  1  Taunt,  495.^   Un- 
der the  grant  of  a  free  and  convenient  way,  for  the  purpose  of  carry ingf  coals 
(among  other  articles,)  the  grantee  has  a  right  to  lay  a  framed  Waggon-way: 
Senhouse  v.  Christian^  1  T,  S.  560.     And,  where  A.  granted  to  B.,  his 
heirs  and  assigns,  occupiers  of  certain  houses  abutting  on  a  piece  of  land 
about  eleven  feet  wide,  which  divided  those  houses  from  a  house  then  be- 
longing to  A.,  the  right  of  using  the  said  piece  of  land  as  a  foot  or  carriage 
way,  and  gave  him  <<all  other  liberties,  powers,  and  authorities,  incident 
or  iq^purtenant,  needful  or  necessary,  to  the  use,  occupation,  or  enjd^ent^ 
of  the  said  road-way  or  passage,"  it  was  held  that,  under  these  Words,  B. 
had  a  right  to  put  down  a  flagstone  in  this  piece. of  land,  in  front  of  a  door 
opened  by  him  out  of  his  house,  into  this  piece  of  land:  Oerrard  y.Cookef 
2  N.  R.  109. 

Bif  Prescription.'}  Proof  of  an  uninterrupted  enjoyment  df  the  ttty^ 
from  time  whereof  the  memory  of  man  runneth  nbt  to  the  contrary,  unan* 
8w^^  and  unexplained,  affonls  conclusive  evidence  of  title  to  the  way: 
Campbell  v.  fVUson,  3  East^  294;  3  Stark.  Ev.  1204.  As  to  what  rtajT 
be  shown  to  rebut  the  prescription,  see  pasty  925.  The  prescription  iilHJuuld  ^ 
he  proved  by  living  witnesses^  as  lar  back  as  living  testimony:  qm  go;  and,/ 
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in  the  absence  of  Imng  testimony ^-aneient  deeds,  and  other  in- 
r*9!l4l  Btniments  *relating  to  the  exercise  of  the  risht,  and  derived  from 

the  proper  custody,  should  be  produced  and  proved:  anttf  423. 
Mere  reputation  is  h^%i  it  seems,  admissible  to  prove  the  right:  3  Stark. 
Ev.  1209.  .  ' 

By  Nectmty.']    The  pit  must  be  prepared  to  prove  the  particular  faets 
and  circumstances  which  ^ve  him  the  right.    It  is  a  princmle  of  law  that, 
where  the  use  of  a  thing  is  granted,  every  thing  is  ^nted  by  which  the 
vgr^ntee  may  enjoy  such  use:  1  Saund.  823.    Therefore,  where  one,  as 
trustee  or  otherwise^  conveys  land  to  another,  to  which  there  is  no  access 
but  over  the  grantor's  land,  a  right  of  a  way  passes  of  necessity,  as  inciden- 
,^  to  the  grant:  Howtan  -v.  Frearson^  S  T.  R4  50.     And,  semblcj  if  the 
owner  of  two  doses,  having  no  way  to  one  of  them  but  over  the  other,  part 
with  the  latter,  without  reserving  the  right  of  way,  it  will  be  reserved  for 
^      him  by  operatioQ.H>f  law:  ib.j  Cro.  J.  270.     Where  a  lease  of  a  parcel  of 
building-ground  described  certain  premises  as  abutting  on  <^an  intended 
way  of  thirty  feet  wide,"  which  was  not  then  set  out,  the  sd(i*  being  the 
property  of  the  lessor,  and  the  lessee  underiet  the  premises,  and  described 
them  as  abutting  on  <<'an  intended  way,"  without  mentioning  the  width; 
and  the  soil  of  the  intended  way,  together  with  the  adjacent  land  on  the 
other  side,  was  afterwards  sold  by  the  lessor  to  another  person,  who  nar- 
rowed the  intended  way  to  twenty-seven  feet  by  building  a  wall  thereon,  it 
was  held  that  the  tenant  of  a  house,*  built  by  the  under-lessee,  was  entitled 
"^nly  to  a  way  of  necessity  and  Convenience,  which,  having  been  left  him, 
-  he  could  not  maintain  an  action  on  the  case,  for  the  alleged  encroachment, 

he  having  sustained  ho  actual  injury  thereby:  Harding  v.  JVikon,  3  Z>.  ^ 
JR.  Ife87,  s.  c;  2  A  fy  C  96;  3  Z>.  ^  jR.  287.  A  way  oi  necessity  can  exist 
only  from  express  or  implieid  grant,  and  there  is  no  such  thing  as  a  general 
way  of  necessity:  BuUard  v.  Harrisouy  4  M.-fy  S.  387;  I  Sauna.  323. 
In  the  case  in  4  Af.  ^  S.  387,  it  was  held  that  a  person  who  prescribes  in 
a  que  estate  cannot  justify  going  out  of  a  private  way,  on  the  adjoining  land, 
\  becafhe  the  way  is  impassable.     If  the  origin  of  the  way  pf  necessity  can- 

not be  traced,  it  must  be  claimed  by  evidence  of  a  presumptive  grant  or 
'.  prescription.     As  to  what  deft  may  show  in  answer  to  this  right  of  way^ 

•  jmt,  »26. 

'  ^  There,  are,  indeed,  other  ways  of  necessity  depending  on  the  same  prin- 

cij^le  as  the  ab^ve;  as^  where  the  law  gives  any  thing,  it  also  gives  every 
thipg  which  is  necessary-  to  the  enjoyment  of  it  Thus,  a  rector  may  ea- 
ter kM  a  elose  to  carry  away  tithes  over  the  usual  way,  as  incident  to  the 
tithe*  Cobb  v.  &%,  2  N.  R.  466.  And,  wh««  there  is  a  private  road 
through  a  farm,  the  person  may  use  it  for  carrying  away  his  tithe,  though 
there  ;is  another  public  road  equally  convenient:  Cobb  v.  Selby^  ^  -^V* 
^  Sep.  103.    But  the  maxim  is  to  be  understood  of  things  incident  and  di- 

rectiy  necessary:  Hob.  234. 

Proqfqfthe  Wat,  a»  stated.]  The  way  must  be  proved  as  stated,  and 
an^  material  variance  would  be  fatal,  as  a  variance  in  the  time  or  mode  of 
enjoyment,  or  the  tehnini  of  the  way.  As  to  what  would  be  a  variance, 
and  what  sufficient  evidence  to  answer  the  way  described,  see  ante,  918-9. 
/ .  ^  The  time  and  mode  of  using  the  way  should  be  proved  by  the  oldest  wit- 
Abases,  who  are  well  acquainted  with  the  property  and  one  or  more  of  the 
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prior  oeeapierSy  or  their  aervanti,  who  constantlf  used  the  wiy,  should  be 
subpoenaed.     If  the  owner  of  the  soil^  or  his  predecessorsy  esn  be  proved  to  ** 

haveiwen  the  way  used,  and  did  not  object  to  it,  such  fact  should  he  proved. 
The  termini  of  the  way>  as  stated,  should  be  prov^  by*  witnesses  who  can  ' 

well  q>eak  to  the  fact  ;^     , 

Proof  qf  the  Obstruction  by  Defendant.']    This  should  be  proved  as 
stated.     The  nature  of  the  proof  must  depend  on  the  means  of  obstruction 
used.     A  slight  obstruction  will,  in  general,  suffice:  see  antey 
"  Nuisance.^   "With  respect  to  what  obstruction  must  be  prov-  r*9i5T 
ed  by  the  pit,  who  sues  for  an  injury  to  him  in  using  a  public  . 

way,  it  seems  the  same  evidence  of  obstruction  will  suffice  as  in  an  abtion  j 

for  obstructing  pit  in  a  private  way;  but  the  pit  must,  in  addition,  aver  | 

and  show  he  has  sustained  some  damage  and  particular  injury.  It  has  been 
held,  that  being  delayed  four  hours  hj  an  obstruction  m  a  highway,  and  » 
thereby  prevented  performing  the  same  journey  as  many  times  in  a  day  iq 
if  the  obstruction  had  not  existed,  is  a  sufficient  injury  to  entitle  a  party  to 
sue  the  oMftructor,  Oreasfy  v.  CodUngj  2  Bing.  263,  and  see  Rose  v. 
Milesy  AMlfy  &  101^  Hubert  v.  Oroves^  I  Esp.  Rep.  148  \  and  the  pit 
being  obliged  to  go  a  circuitous  route,  would,  it  seems,  suffice:  ib. 

Damages.^  The  damages  are,  in  general,  nominal,  which  will  carry  full 
costs.  If  there  be  any  special  damage  stated,  the  same  should  be  proved. 
As  to  what  is  special  damage^  supra^  and  on/e,  344. 

Evidence  for  Defendant. 

•  ♦     .-.  * 

Under  the  general  issue,  the  deft,  may  rebut  the  pit's  necessary  proofs  . 
in  establish\ng  the  right  of  way,  or  the  obstruction  of  it,  and  as  to  what 
other  defences  he  may  show  under  it  or  not,  see  an/6,.344;  and  see  the  vl 
rious  titles  of  defences  throughout  the  work.  .  ^ 

It  is  no  answer,  where  a  public  right  of  way  is  set  up,  for  the  fieflL  fd 
show  that  there'  is  no  thoroughfare,  11  Easty  375,  sed  vide  5  Taunt.  125, 
5  B.Sc  ^'  454;  or  that  the  way  is  very  circuitous,  1  Camp.  261,  3  7.  A 
265 ;  or  leads  to  a  common,  or  is  .used  by  the  public  but  occasionally;  gf 
does  not  terminate  in  a  town,  or  in  any  other  public  road  :  1  j8.  ^  a^.  63  ; 
11  Easiy  376,  n.  a. ;  sed  vide  Hawk.  b.  L  c.  76,  s.  1.  A  right  of  way  for 
all  the  king's  subjects  to  pass  and  repass,  with  their  carts  and  carriages,  is 
not  restrained,  because  all  carriages  cannot  pass  and  repass:  Rex  wJL^yonf 
5  2).  4-1?.  497.  \  ' 

The  deft  may  rebut  a  presumption  of  a  grant  of  the  way,  though  such 
presumption  arises  from  a  possession  of  the  way  beyond  twenty  years,  by 
accounting  for  the  original  possession,  consistently  with  a  title  existing  in 
another.  Thus,  the  presumption  may  be  rebutted  by  proof  that  exercise 
and  enjoyment  of  the  way  were  acquiesced  in,  jjiot  by  the  owner  of  the  in- 
heritance, but  by  one  who  possessed  a  temporary  interest  only,  as  a  tenant 
for  life  or  years,  whose  laches  cannot  prejudice  such  owner  of  the  inherit- 
ance,  ante,  55  ;  or  by  proof  that,  although  the  enjoyment  was  with  the 
owner  of  the  inheritance,  it  was  not  adverse^  but  was  with  the  leave  and 
license  of  the  owner  of  the  soil,  or  was  exercised  under  a  mutual  mistakifrst* 
3  Easty  294;  3  Stark.  Ev.  1217-8.  ,      ^ 
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In  order  (o  rebut  eyidence  of  a  title  to  the  way  by  prescriptiont  deft- 
may  show  the.  commencement  of  it  within  legal  memory:  Ca  Lit.  115.  A. 
grant,  within  the  time  of  memory,  does  not  necessarily  destroy  the  pre- 
sumptive claim,  for  it  maybe  intended  merely  as  a  confirmation:  3  Bl,  989. 
If  repeated  usa»e  within  the  tjime  of  memory  cannot  be  proved,  the  prescript 
{ion  fails;  Co.  lAL  113,  &.  So,  a  chasm  or  interruption  in  the  usage,  within 
time  of  memoiy,  will  destroy  the  prescription,  but  a  tortious  interruptioa 
will  not,  2  In»t  953;  neither  will  a  discontinuance  by  the  lessee  of  a  terre- 
tenant  :  2  In$t  654 ;  Com.  D.  Prescription.  The  prescription  will  be 
flestroyed  by  proof  of  unity  of  possession:  3  Taunt.  ^j.Com.  D.  Suspm* 
Hon;  3  B.  ^  P.  74.  Deft,  may  show  that  the  thing  to  which  the  prescrip- 
tion i$  attached  no  longer  exists,  4  Co.  46,  Com.  D.  Prescription^  O.;  but 
a  mere,  circumstantial  variation  in  such  thing  will  not  suffice :  ib.  A  pre- 
scriptive ri^ht  of  way  to  a  public  towing-paSi,  on  the  banks  of  a  navigable 
tide  river,  is  not  destroyed  by  that  part  uf  the  river  adjoining  the  towingr* 
path  having  been  converted,  by  statute,  into  a  floating  harbour,  althou^ 
such  towing-path  was  thereby  subject  to  be  used  at  all  *time8  of 
r*926l  the  tide,  whereas  it  was  before  only  used  at  those  times  when  the 
tide  was  sufficiently  high  for  the  purposes^ of  navigation ;  and 
sgch  prescription  is  not  destroyed  by  a  clause  in  the  statute,  whereby  the 
undertakers  in  the  work  were  authorized  to  make  a  towing-path  over  land, 
comprising  the  towing-path  in  question,  on  paying  a  compensation  to  the 
owner  of  the  soil:  Bex  v.  Tippettj  3  B.fy^.  193. 

In  answer  to  a  right  of  way  of  neces^tj/,  as^  such  right  is  limited  by  the 
necessity  which  created  it,  deft.  may.  show  such  necessity  has  ceased,  for  on 
such  cession  the  right  of  way  also  ceases;  therefore,  if  at  any  subsequent 
period,  the  party  formerly  entitled  to  such  way  can  approach  the  place  to 
which  it  led,  by  pa^ngbver  his  own  land  by  as  direct  a  course  as  hp  would 
have  done  by  using  the  old  way,  such  way  will  cease  to  exists  as  of  necessity: 
J^mesr.  Goring,  and  Same  v.  Elliot,  9  Moo,  166,*.  c;  2  Bing.  16. 
And^.if  a  person  having  a  right  of  way  over  the  close  of  A.,  for  the  occu- 
•  f/tioh  of  his  close  B.,  purchase  an  adjoining  close  C,  he  cannot  use  the  way 
for  the  occupation  of  the  latter  close :  Laughton  v.  Wards,  Lulw.  111. 
But  a  way  of  necessity  exists  after  unity  of  possession  of  the  close  to  which, 
and  the  close  over  which,  and,  after  a  subsequent  severance,  if  a  person  pur- 
chase close  A.,  with  a  way  of  necessity  thereto  over  close  B.,  a  stranger's 
land  J  and  afterwards  purchase  close  B.,  and  then  purchase  close  C,  adjoin^ 
ing  close  A.,  and  through  which  he  may  enter  the  close  A.,  and  then  sell 
close  B.  without  reservation  of  any  way,  and  then  sell  closes  A.  and  C, 
the  purchaser  of  close  A.  shall,  nevertheless,  have  the  ancient  way  of  ne- 
pessity  to  clos^  A.  over  close  B.  Buckley  v.  Colesj  5  Taunt.  311. 

Competency  of  Witnesses. 

An  inhabitant  of  the  parish  is  not  a  competent  witness  for  the  deft.,  to 
prove  the  road  is  not  a  public  way:  1  B.  ^  Ji.  66j  15  East,  474;  10  Mod. 
150.  A  person  is  competent  to  prove  a  road  to  be  a  highway,  though  he 
has  agreed  to  grant,  at  an  annual  rent,  a  way  across  his  own  land,  which  can- 
not be  used  unless  the  disputed  road  be  established:  Pea,  Brp,  18.  A  per- 
son who  has  subsequently  become,  or  who  is  to  become,  entitled,  or  who 
has  purchased  the  right  of  way,  is  not  coippetent,  for  the  pit,  to  prove  it. 
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Plbadings  as  to,  927. 
Fbecedents,  928. 
EriDsircSy  929. 


A  right  of  toajf^  either  public,  1  H.  Bl  352,  8  7!  R.  606,  2  iSbfM^. 
158,  c.  n.  4,  6;  or  private  t&;  and  whether  by  grant,  2  Mod.  274,  3  j&of/i 
294;  will,  1  B.  4>  P.  371,  I  Saund.  323,  n.  6,  2  AiuncT.  151,  c.;  or  pre-  • 
scription,  1  Eaatj  350, 1  ^.  4*  Z**  571, 1  Sound.  322,  n.  6;  castom,  or.  of 
necessitj,  1  Saund.  323,  8  7*.  A.  50,  Luitp.  1487,  muiit  be  pleaded  specials 
ly,  and  caaoot  be  given  in  evidence  under  the  general  issue. 

The  mode  of  pleading  a  public  right  of  way  hasxalready  been  considered, 
when  showing  how  it  should  be  stated  in  a  declaration.  The  termini  of  the 
way  need  not  be  stated,  ante^  919 ;  if  the  right  be  qualified  as  to  the  mode  or 
time  of  user,  &c.;  the  plea  should  state  it  accordingly,  anit^  919* 

*In  pleading  a  private  way,  it  should  'be  stated  specially  by  |[*927] 
what  title  the  pit  claims  the  way,  as  that  he  is  seized  m  fee,  &c., 
and  claims  the  way  by  prescription,  by  grant,  or  by  necessity;  and  in  this 
respect  a  plea  differs  from  a  declaration  for  the  disturbance  of  a  way,  which 
shows  merely  that  pit.  was  possessed  of  the  property  in  respect  of  which 
the  right  is  claimed:  ante^  918;  3  7.  R.  766;  2  Sound.  113.  .  As  to  the 
mode  ofpleading  a  private  right  oC  way  in  general,  see  Coi^.  I).  Chemith 
D.  2,  &c. ;  Sae.  M.  Ht^hwayif  C  Where,  to  an  action  of  trespass,  giuire 
clausum/regity  the  deft.,  in  a  plea  of  justification  of  a  ri^ht  way  over  the 
loeuiin  quo^  stated  that  the  surrender  of  a  copyhold  to  him,  with^all  waj^ 
then  used  by  the  tenants  and  ocupiers  thereof,  and  that  he  was  admitted  a^d^ 
continued  seized,  and,  being  so  seized,  and  having  occasion  to  use  th^  way,' 
committed  the  trespass;  and  it  being  proved  that  he  was  seized  of  the  pre* 
mises  in  respect  of  which  the  right  of  way  was  claimed,  and  occupied  only 
by  means  of  a  tenant  to  whom  the  premises  were  demised,  it  was  held 
that  he  was  an  occupier,  to  sustain  the  plea  of  justification  pleaded,  as  the 
words  of  the  plea  were  sufficiently  large  to  comprehend  all  the  purpof  es. 
for  which  a  person  seized  might  lawfully  use  the  way:  tlollia  r.  Proudy 
2  D.  ^  R.  31,  $.  c.,  nom.  Proud  v.  Hollisy  1  B.  ^  C.  8.  And  where,  in 
trespass  quare  clausum /regit ^  plea  that  deft  was  seized  in  his  demesne  aa 
of  fee  of  a  messuage,  &c.  in  the  parish,  and  that  he,  and  all  those  whose  es-« 
tate,  &c.,  has  a  right  of  way  for  himself,  his  and  their  farmers  and  tenant^ 
occupiers  of  the  messuage,  &c.  over  the  locus  in  quo  to  andf  rom  the  messu- 
age, &c.  as  appertaining  thereto,  replication  that  deft,  and  all  those,  &c., 
have  not  the  said  way  as  appertaining  to  the  said  messuage,  &c,it  was  held, 
that  the  deft.' s  showing  that  he  was  seized  in  fee  of  an  ancient  messuage  in 
the  parish  to  which  a  right  of  way,  as  pleaded  over  the  locus  in  quOy  belong- 
ed, was  evidence  sufficient  to  support  his  plea,  although  the  messuage  was 
let  to,  and  in  the  occupation  of  a  tenant,  and  the  deft,  only  occupied  a  new- 
ly built  house  in  the  parbh  at  the  time  of  the  trespass:  Stott  v.  Stotty  IS 
&*/,343. 
When  there  has  been  an  actual  grant  of  the  way,  the  plea  should  be 
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framed  accordingljTy  setting  forth  such  grant,  and  making  a  |Mrofert  of  it:  ne 
lB,fy  P.  S71;  3  Easij  294;  I  T.  fyS.  561. 

When  there  is  no  existing  grants  and  any  reason  to  apprehend  that  a  jm- 
scriptive  right  of  way  may  have  been  extingpiiished  by  unity  of  possesrion,  it 
must  then  be  claimed  as  a  way  by  non-existing  grant,  stating  it  to  be  lost 
and  destroyed  by  accident,  to  avoid  the  necessity  of  a  profert:  3  T.  R^ 
157;  \Saund.  323,  a.;  3  East,  294.  In  such  plea,  the  names  of  thepar^ 
ties  to  Uie  supposed:  grant  must  be  stated,  10  Ecuttf  55;  and,  if  there  be  ainr 
doubt  as  to  &em,  or  in  other  respects,  other  pleas  should  be  added,  ft 
must  be  stated  in  such  plea  that  the  same  person  was  seized  in  fee  of  both 
closes,  simul  et  semely  and,  being  so  seized  he  granted  one  of  them:  I 
•  Sound.  323,  a.  Where  there  has  not  been  a  unity  of  possession,  and  the 
wajr  has  been  used  immemorially,  it  must  then  be  pleaded  as  a  way  by  pre- 
scription: jB.  N,  p.  74.  In  a  plea  of  right  of  way  of  necessity,  the  title 
to  it  must  be  stated,  viz.  that  such  way  arose  from  a  grant,  2  Lutw.  14S7, 
statingsuchgrantasinapleaofwaybygrant:  2  Sound. 323, a.;  weelOEoety 
55;  AM.^S.  487;  5  TaunL  311.  If  the  origin  of  a  way  of  necessity 
cannot  any  longer  be  traced,  but  the  way  has  been  used  without  interrupt 
tion,  it  must  then  be  claimed  as  a  way  either  by  grant  or  prescription,  ac- 
cording to  the  circumstances  of  the  case. 

The  termini  and  course  of  ^e  way  should  be  stated;  and  as  to  the  mode 
of  stating  it,  and  what  a  variance,  see  ante,  919.  If  die  right  be  qualified 
in  the  mode  or  time  of  user  or  otherwise;  the  same  should  be  stated  accord- 
ingly; and  as  to  what  a  variance,  see  ante,  919. 

Replication.']    The  pit  may  deny  the  way,  and  conclude  to 

[*9583  the  ^country,  1  Sound,  103,  &,  or  allege  that  the  deft,  used  the 

way  to  another  tenement  than  that  alleged  in  thie  plea:  16  Ea9t^ 

350.     To  a  plea  of  a  private  way,  the  defies  seizen,  or  title,  may  be  denied; 

aiyi  the  pit  may,  under  such  replication,  give  in  evidence  an  order  of 

1'ustic^  upon  an  indosure  act,  and  award  thereon,  whereby  the  pab- 
ic  or  private  way  has  been  stopped:  1  Etzst,  64;  S.  N,  P.  1130.  By  not 
denying  such  seizin,  or  title,  pit  admits  it:  16  £fl»/,  343.  If  the  pit 
means  to  insist  that  the  occupation  was  in  another,  he  should  reply  that  fact, 
admitting  the  .seizin:  ib.  Where  the  pit  cannot  deny  the  plea,  and  only 
insito  that  the  deft,  trespassed  out  of  the  way,  or  was  guilty  of  unnecessary 
damage  in  removing  an  obstruction,  or  actually  converted  the  materials  to 
his  own  use,  in  order  to  save  unnecessary  expense,  the  pit  should  not  deny 
the  right  of  way,  but  should  merely  new  assign  extra  viantf  &c. ,  but  he  may 
do  both.  And,  where  a  right  of  way  is  claimed,  which  is  disputed  by  the 
owner  of  the  close,  and  the  deft  has  committed  trespasses  in  other  parts  be* 
sides  those  over  which  he  cltdms  the  way,  if  the  deft  plead  the  right  of  way, 
the  deft,  must  traverse  it,  and  furthef  state,  in  a  new  assignment,  that  the 
deft,  committed  trespasses  in  the  other  parts  of  the* close:  1  Sound.  300, 
and  ib.  n.  a.  So,  if  the  deft,  has  used  the  way,  &c.  in  a  different  manner 
from  what  he  was  entitled  to  do  under  the  grant,  the  pit.  muiBt  new 
assi^:  1  Sound.  300,  a.  By  new  assigning,  the  pit  may  frequently 
obtain  full  costs,  which  otherwise  he  would  not  recover:  thus  on  a  plea  of 
not  ^ilty  to  a  new  assignment  of  extra  viam,  the  pit,  though  .he  shouU 
obtam  a  verdict  for  less  than  forty  shillings'  damages,  is  entitled  to  full  costs^ 
'without  a  judge's  certificate,  TicUPs  Frac.  8  ed.  1002,  1  East,  351,  I 
"Sound.  300,  3  S.  fyjl.  443,  unless  the  way  pleaded  was  set  forth  by  metes 
and  bounds,  ti.,  Hul.  86,  s,  c,  1  East,  351,  and  see  9  Pr.  336;  or  ud- 
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lesi  the  deft  oonfesMi  the  trespasses  newly  assigned,  and  abandons  that  part 
of  the  general  issue  to  the  declaration  pleaded  as  to  them:  I  B.  ^  B,  465. 


Precedents, 

TULk^  JVSTIFTim  TEnPAMBI  VKOik  A  P09UO  WAt,  AND  KNOC^mfO  DOWN  OATOy  hO.  HOAQBK  OB- 

sTROCtiNG  rr. . 

And,  ftr  a  fbrther  plea,  Slo.  {AeHo  rum,  a$  ante,  725.)  Became  he  sahh  that,  before  and  at 
the  said  eevoral  times,  when,  ^be.,  there  waa,  and  of  right  ought  to  have  been,  a  certain  common 
and  public  highway  into,  through,  o?er,«and  along  the  said  close,  in  which,  ic^  for  all  the  liege 
sabjects  of  our  lord  the  king,  to  go,  return,  pass,  and  repass,  on  foot  and  with  cattle  and  earriageff, 
at  lul  times  of  the  year,  at  their  ^ee  will  and  pleasure.  Wherefore  the  said  deft.,  being  a  hege 
subject  of  our  a|id  lord  the  king,  at  the  said  several  times,  when,  &^  went,  passed,  and  repaased, 
on  foot,  and  with  the  said  cattle  and  carriages,  into,  through,  over,  and  along  the  said  close,  in 
which,  &e.,  in,  by,  and  along  the  said  hifhwav  there,  using  the  same  as  he  lawfully  might  for 
for  the  cause  afbrMaid;  and,  in  so  doing,  ne,  the  said  deft  (the  foUowing  averments  muBt  agree 
with  the  fade  complained  tfinthe  dedaration)  with  his  feet  in  walking,  and  with  the  said  cattle 
and  carnages,  unavoidably  a  little  trod  down,  trampled  upon,  consumed,  and  spelled  the  graas  and 
corn  there  growing  and  being  m  the  said  close  in  which,  Am%,  and  subverted,  damaged,  and  spoiled 
the  earth  and  soil  of  the  same  dose ;  and  the  said  eattle,  at  the  said  several  times,  when,  ^.,  in 
passing  and  repassing  alon?  the  said  way,  by  stealth  and  morsels,  and  against  the  will  of  the  said 
deft,  eat  up  and  depastured  a  little  other  of  the  grass  and  com  there  then  growing  in  thf  said 
way.  And,  because  the  said  gates  in  the  said  declaration  mentioned,  befote  the  said  several 
times,  when,  &C.,  had  been  wrongfully  erected^  and  were  then  standing  and  being  in  and  across 
the  said  highway,  and  obstructing  the  same,  so  that,  without  breaking  down,,  prostrating,  and  de- 
stroying the  said  gates  respectively,  the  said  deft,  could  not  then  pass  and  repass  with  the  said 
cattle  and  carriages  into,  tmrough,  over,  and  along  the  said  close  in  which,  &c.,  in  the  said  high- 
way there,  as  he  ought  to  have  done,  the  said  deft,  at  the  said  several  times^  when, 
^KC,  in  order  to  remove*  the  said  obstructions,  broke  dowta,  prostrated,  ahd  destroy-  f  ^920  J 
ed  the  said  gates  in  the  said  declaration  mentioned,  and  took  and  carried  the  p^tes  . 

to  a  small  and  convenient  distance,  and  there  left  the  same  for  the  use  of  the  said  pit.,  doing  no  un- 
neoessary  damage  to  the  said  deft  on  those  occasions,  which  are  the  same  supposed  trespasses  in 
the  introductory  pert  of  this  plea  mentioned,  and  whereof  the  said  pit  hath  above  complained 
against  him,  the  said  deft    And  this,  dtc    {Condtide  wih  a  verification,  as  ante,  735.) 

nxA,  JUHTuryiwo  iilsspasses  under  a  panrATi  wat,  bt  WKEacumm  by  a  nuocaoLDBi. 
{Actio  nen,  ae  ante,  725.)  And  the  said  deft  flirther  saith  that  he,  the  said  deft ,  long  before 
and  at  the  said  several  times,  when,  6lc.,  was  and  still  is  seized  in  his  demesne  as  of  foe,  of  and 
in  the  occupation  of  a  certain  messuage,  contiguous  and  next  adjoining  to  the  said  clqse,  in  wfait^ 
Slc,  and  that  he,  the  said  deft,  and  all  those  whose  estate  her  now  hath,  and  at  the  said  several 
times,  when,  kc,  had  of  and  in  the  said  messuage,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  had  and  used,  and  have  been  accustomed  to  have  and  use,  and  of  right  ought 
to  have  had  and  used,  and  the  said  deft,  at  the  said  times,  when,  &^  of  rig:ht  ought  to  have 
bad  and  used,  and  sdH  of  right  ought  to  have  and  use,  a  certain  way.  for  lumself  and  them- 
selves, and  his  and  their  servants,  farmers,  and  tenants,  voccupiers  of  the  said  messuage,  to  pass 
•nd  repass  on  foot  (according  to  the  fact)  from  a  certain  common  king^s- highway,  in  the  pojriah  of 
,  aforesaid,  into,  through,  over,  and  along  the  said  close  of  the  said  pit,  called  - — • — • — , 
in  which,  &.c,  unto  and  into  the  said  me^^raage  of  the  said  deft,  and  so  from  thence  back  again 

again  unto,  into,  through,  and  over  and  along,  t^  said  close  of  the  said  pit,  called -,  in 

vniich,  A^^  unto  and  into  the  said  common  sing's  highway,  at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure.  And  the  said  deft,  being  so  seized  of  his  said  messuase,  and  having 
occasion  to  use  the  said  way,  did,  with  his  servant^,  at  the  said  several  times,  when,  Slc^  pass 
and  repass  in,  by,  through,  and  along  the  said  way  from  the  said  common  king's  highway,  mto, 

through,  over,  and  along  the  said  close  of  the  said  pit,  cafled  — ,  in  which,  &c.,  unto,  and 

into  tie  said  messuage  of  the  said  deft,  and  so  from  thence  back  a^ain  in,  by,  through,  and  along 
the  said  way,  unto  and  into  the  said  common  king's  highway,  usmg  the  said  way  there  f^  the 
purpose  and  on  the  occasion  aforesaid,  as  he  lawfmly  might  for  the  cause  aforesaid.  And,  in  so 
doing,  Slc    [Same  ao  the  la*t precedents,  juetifying  the  treepaeses  according  to  the  facte,) 

See  other  precedents  of  pleas  by  a  tenant,  3  Chit.  PL  1127 ;  by  a  copyholder,  tft.,  1130 ;  right 
of  wav  by  non^xisting  grant,  ib^  1122 ;  right  of  way  whore  deft  had  closes  at  both  ends  of  the 
way,tA.,1121;  right ofway,ofneces8ity,t&,  1125;  rightof way toawelltotakewater,t6..1127v 
right  of  way  to  take  tithe,  d.,  1128. 
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See  ftrms  of  raplintioiif,  teyiof  ri«^ 
^•tioo,  traversing  tbe  right  of  way,  and  now  aasignment  of  extra  tkan^  t6. 


Evidenee* 

The  necessary  evidence  must  depend  upon  th^  issue  taken  by  the  plead* 
ings ;  as  to  the  mode,  of  proving  a  public  right  of  way^  see  ante,  920;  and 
«  private  right  of  way,  antey  922;  how  to  rebut  the  right,  ante,  925 ;  as 
to  what  issue  the  pleadings  will  raise,  see  ante,  926;  as  to  the  competency 
of  witness,  ante,  926. 


t;*980]  *WILLS. 

JProqfuf  mil  qf  Personal  Property,  930. 

Proof  qf  Will  of  Real  Property,  9S\.'^Produetion  andPrdofof  fFill, 
ib. — Calling  attesting  Witness,  and  proving  Execution,  ib. 
--r  Proof  qf  Testator^ s  Signing  and  Subscription,  032. — Proqf 
of  Attestation^  ib. — Who  a  Credible  Witness  to  attest,  93S. 
—Proqf  of  Publication,  9^5.— Proqf  of  Will  Thirty  Yean 
old,  ib. 
Proof  of  Will  of  Copyhold  Property,  ib. 
Parol  Evidence,  when  admissible  to  explain^  tfC.  a  Will,  936. 
Proof  qf  Vacation :  by  Revocation,  921. -r-By  subsequent  Will  or  Co- 
dicil, ib. — By  other  Writing,  ib* — By  Cancel- 
ling, ib. — By  Implication,  ib. 
by  Fraud,  Incapacity,  ^c.  938. 


•  Proof  qf  Will  of  Pebsonal  Propertv.  ]  A  will  ot  personal  property 
is  proved  by  productiofi  of  the  probate ;  i.  e.  a  copy  of  the  original  will, 
tinder  the  seal  of  the  ordinary,  or  metropolitan,  together  with  a  certifioate 
of  its  having  been  proved  before  him  :  2  Bl.  Com.  509.  ' '  In  Bex  V.  In* 
habitants  ^  Netherseal,  4  71  R.  260,  Ld.,  Kenyon  says,  "Nothiag  but 
the  probate,  or  letters  of  administration,  with  the  will  annexed,  are  legal 
evidence  of  the  will,  in  all  cases  respecting  personalty."  But,  in  Denn 
V.  Barnard,  Cowp.  595,  it  appears  to  have  been  admitted  that  an  authen- 
tic certificate  from  the  Prerogative  Court,  produced  by  the  proper  officer^ 
Was  equivalent  to  the  probate  itself,  being,  in  fact,  the  same  tJiing,  only 
under  another  form.  Although,-  however,  the  probate  has  been  produced/ 
the  will  itself  cannot  be  read  in  evidence  upon  the  mere  production  of  it 
by  the  officer  of  the  Ecclesiastical  Court,  without  some  endorsement  upon 
it  for  the  purpose  of  authentication  :  R.  v.  Barnes,  1  Stark.  243.  If  it 
be  shown  that  the  probate  has  been  lost,  an  exemplification  under  the  seal 
of  the  court,  or  an  examined  copy  of  the  act^book,  Ca.  temp.  Hardw.  108^ 
Blden  v.  Kennel,  8  East,  187,  or  the  original  will  properly  authenticated 
^d  endorsed,  as  the  instrument  on  which  probate  has  been  ^ranted,  Oorton 
V.  Dyron,  1  B.  fyJ3.  219,  are  admissible  as  secondary  evidence.    A  wiU 
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of  personalty^  written  in  the  testator's  oWn  hand,  though  it  has  neither  his 
name  or  seal  to  it,  nor  witnesses  present  at  its  pubication,  is  good,  provided 
there  be  sufficient  proof  that  it  is  in  his  hand-writing ;  and,  though  written 
in  another  manes' hand,  and  never  signed  by  the  testator,  yet,  if  proved  to 
be  according  to  his  instruction,  and  approved  by  him,  it  has  been  held  a 
good  testament  of  personal  estate:  2  W.  Si,  Coin,  50L  It  is  customary, 
however,  and  prudent,  for  the  testator  to  sign,  seal,  and  publish,  in  the  pre- 
sence of  two  witnesses  ;  for  without  proof  of  his  hand-writing,  or  (in  case 
it  be  written  by  another  person)  that  that  is  the  testator's  will,  the  ordinary 
will  not  grant  probate:  LovelasSj  206,  In  Page  v.  Manrij  \  M.  fy  M,  79,  it 
was  held  that  proof  of  the  hand-writing  of  a  subscribing  witness  to  an 
agreement  for  a  lease  (he  being  dead|)  was  sufficient  to  establish  it,  with- 
out proof  of  the  hand-writing  of  parties.  Besides,  the  omission  of  these 
solemnities  in  some  instances  raises  a  fair  presumption  of  abandonment  of 
an  intention  on  the  part  of  the  testator;  and  in  such  case  the  will  has  been 
held  void :  Matthews  v.  Warner^  4  Ves,  185,  and  5  Ves.  23 ;  Griffin^s 
case,  cited  in  Matthews  v.  Warner ,  and  in  ex-parte  Fearon,  5  Ves,  644; 
Coles  V.  Thecothicky  9  Ves,  249 ;  and  Walker  v.  Walker,  1  Mertvate, 
603. 

"^ Proof  of  Will  of  Real  PRoPERTt.]  By  the  Statute  of  [*98l] 
Frauds,  29  Car,  2,  c.  3,  s,  5,  all  devises  of  lands  or  tenements 
must  be  in  writing,  and  signed  by  the  party  devising  the  same,  or  by 
some  other  person,  in  his  presence,  and  by  his  express  direction,  and  at" 
tested  and  subscribed  in  the  presence  of  the  devisor  by  three  or  four  cre- 
dible witnesses,  or  else  they  shall  be  utterly  void.  The  words '  lands  or 
tenements  in  the  act  denote  a  fee  simple.  A  will  devising  an  estate  which 
is  doubtful,  whether  strictly  copyhold  or  customary,  is  not  within  the  act : 
Doe  d.  Cook  V.  Danvers,  7  East,  299.  These  thin^,  therefore,  must  be 
proved,  in  order  to  substantiate  a  will  of  real  property  within  the  Sta- 
tute of  Frauds:  l*'That  the  will  is  in  writing:  2.  The  signature  :  3.  The 
attestation. 

Production  qf  Will  itself,]  To  establish  a  devise  of  real  property^  the 
will  itself  must  be  produced;  an  exemplification,  a  copy,  or  the  probate,  is 
not  sufficient:  JB,  N,  P,  246.  If,  however,  it  has  belbn  lost  or  destroyed,  or 
is  in  the  possession  of  the  opposite  party,  upon  proof  of  its  former  existence, 
and  subsequent  loss  or  destruction,  or  of  the  possession  of  the  adverse  party^ 
and  notice  to  them  to  produce  it,  secondary  evidence  of  its  contents  is  ad-* 
missible,  1  Stark,  Ev.  328,  ib.  vol.  3,  1682:  as,  evidence  of  it  from  the 
register-book,  or  ledger-book,  St,  Segar  v.  ^dams,  1  Ld.  Raym,  731, 
B.  N,  P,  246;  or  an  examined  copy;  or,  in  the  absence  of  these,  which 
should  be  accounted  for,  parol  evidence  of  the  will  may  be  admitted:  Doe 
V.  Calvert,  2  Camp,  389.  The  probate  is  not  admissible  as  secondary 
evidence,  without  proof,  aliunde,  that  it  is  a  true  copy,  1  Ld,  Raym,  731, 
2  Skinner,  174,  3  Stark,  1682;  for  the  Spiritual  Court  has  no  authority  to 
authenticate  a  will  of  lands:  4  Bum^s  Eccl,  Law,  195;  Netted  v.  Pratt, 
Cro.  Car,  396;  Habergham  v.  Vincent,  2  Ves,  Jun.  230. 

Calling  Attesting  Witnesses,  and  proving  Execution.']  When  the  will 
is  produced,  its  execution  is  proved  by  one  of  the  attesting  witnesses,  who 
proves  that  it  was  signed  and  sealed  by  the  testator,  in  )^is  presence,  and  in 
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the  presence  of  the  other  two  subscribiag  witnesses;  mif  although  one  at- 
testing witness,  who  proves  the  execution,  is  sufficient^  they  may  all  be 
examined,  and,  if  the  heir  object  to  the  will,  he  is  entitled  to  have  them  all 
examined.  He  must,  however,  produce  them  himself:  S*  N.  P.  6th  ed. 
863.  On  an  issue  out  of  Chancery,  indeed,  all  the  witnesses  ought  to  be 
called^  1  Cooper  J  136;  and,  if  the  witnesses  all  attested  at  separate  times, 
they  should  be  all  called:  Free,  in  Chaunt  185.  In  an  action  by  the  heir 
at  law  against  the  devisee,  to  prove  the  execution  of  the  will,  it  is  not  neces- 
sary to  call  the  subscribing  witness:  Doe  d.  Stutsbury  v.  Smiihj  1  Esp. 
Rep.  391. 

When  the  witnesses  are  deadj  their  handwritings  and  that  of  the  testator, 
should  be  proved;  and,  although  the  attestation  states  that  the  will  had  beeo 
signed  by  the  testator  in  the  presence  of  the  witnesses,  without  stating  that 
they  had  subscribed  the  will  in  his  presence,  it  was  held  that  it  .might  atill 
be  left  to  the  jury  to  presume  that  fact:  Croft  v.  Pawlett,  Z  Str.  II 09; 
Bruce  v.  Smithy  Miller,  I;  Hands  v.  James ,  Com,  501. 

Although  a  party  is  under  the  necessity  of  calling  the  subscribing  witness, 
he  is  not  concluded  by  the  testimony  of  that  witness,  if  he  cannot,  or  will 
not,  declare  the  truth.  The  attestation  may  be  proved  by  another  Witness: 
Goodtitle  d.  Alexander  v.  Clayton^  4  Burr.  2224.  Where  one  of  the 
•attesting  witnesses  would  not  swear  to  the  sealing  and  publication,  HoU.  C. 
J.f  held  it  was  enough  to  prove  his  attestation,  Bagwell  y.  Olascock,  Skm- 
ner,  413,  and  see  Grellin  v.  Neale,  Pea.  Sep.  47,  Talbot  v.  Hodson,  7 
Taunt.  251.  Even  though  all  the  witnesses  to  a^will  should  swear  it  was 
not  duly  executed,  evidence  may  be  adduced  in  support  of  it:  Lowe  v.  Jb- 
liffe,  1  W.  SI.  365.  Where  two  attesting  witnesses  swore  that  the  testator 
did  not  publish  the  will,  and  was  capable  of  doing  so,  the  court,  upon 

a  trial  at  'bar,  admitted  witnesses  to  contradict  them,  and  com- 
f  *982]  *mitted  the  two  attesting  witnesses  for  perjury,  taking  security 

from  the  pit  to  prosecute  them :  Hudson^ s  tase^  Skinner,  49. 
Where  two  of  the  attesting  witnesses  are  dead,  and  the  surviving  witness 
charges  them  with  fraud  m  the  attestation  of  the  will,  evidence  of  their 
good  character  is  admissible:  Doe  v.  Walker,  4  Esp.  Rep.  50;  Bishop  of 
Durham  v.  Beaumont,  1  Camp.  207. 

Proof  of  Signing  and  Subscribing  by  Testator.'X  The  testator's  seal, 
without  his  signature,  will  not  suffice.  It  was  said  by  Lord  Chief  Justiee 
Parker,  Baron  Clive,  and  Baron  Smith,  in  Smith  v.  Evans,  1  Wils.  313, 
that  the  opinion  of  North,  Wyndham,  and  Charlton,  to  tie  contrary,  in  3 
Lev.  1,  was  very  strange  doctrine.  For,  if  so,  it  would  be  very  easy  for 
.  one  person  to  forge  any  man's  will,  by  only  forging  the  name  of  any  two 
obscure  persons  dead ;  for  he  would  have  no  occasion  to  forge  the  testator'a 
hand;  and  see  Grayson  v.  Atkinson,  2  Ves.  459;  Ellis  v.  Smith,  1  Ves. 
Jun.  II;  17  Ves.  458;  18  Ves.  175.  But  the  converse  does  not  hold. 
The  Statute  of  Frauds  requires  the  signature  of  the  testator,  but  is  silent 
as  to  sealing;  and,  therefore,  where  a  will  of  lands  was  signed,  but  not  seal- 
ed, by  testator,  and  two  years  afterwards,  a  clause  was  added  to  it,  signed 
by  the  testator,  but  not  sealed,  and  attested  in  his  presence  by  three  credible 
witnesses,  the  will  was  held  good:  Carleton  d.  Griffin  v.  Griffin,  1  Burr. 
549.  The  testator's  signature  may  be  in  any  part  of  the  will,  at  the  be* 
ginning,  I,  A.  B.,  &c.,  or  at  the  bottom,  or  in  the  margin:  Lemayne  v. 
Stanley,  3  Lev.  I;  1  Freem.  538,  s.  c;  or,  if  he  cannot  write,  his  mark. 
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or  the  impression  of  his  name  with  a  stamp,  will  be  a  good  signature:  s,  c. 
Where  the  will  consisted  of  several  sheets,  and  thcf  testator  signed  two,  but 
from  weakness  could  not  sign  the  rest,  the  Court  of  King's  Bench  was  of 
opinion,  that  the  will  was  incomplete :  Sight  d.  Caior  v.  Price^  Doug. 
241,  llie  case,  however,  was  ultimately  decided  on  another  ground.  But, 
where  the  will,  which  was  written  on  three  sides  of  a  sheet  of  paper,  con- 
cluded by  statins,  that  the  testator  had  signed  his  name  to  the  first  two  sided, 
and  had  put  his  hand  and  seal  to  the  last,  but  had  omitted  to  sign  the  other 
rides,  it  was  held,  that  the  will  was  good.  The  signing  the  last  sheet  showed 
that  the  former  intention  had  been  abandpned:  IVinsor  v.  Pratt ^  2  JB.  ^ 
B.  050;  5  Moo.  484,  s.  c. 

Proof  of  Mteatation.^  It  is  not  required  by  the  statute,  that  the  wit- 
nesses should  see  the  devisor  sign,  or  that  he  should  sign  in  their  presence. 
It  is  sufficient  that  he  declare  to  the  witnesses,  that  the  instrument  offered 
to  them  to  be  subscribed  is  his  will,  and  that  the  signature  is  his  hand- 
writing: Grayson  v.  Mkinsorif  2  Ves.  454;  Ellis  v.  Smith,  1  Ves,  Jun. 
11;  Dickens f  255,  s.  c.  Although  proof  be  necessary  that  the  will  was 
attested  by  the  witnesses,  in  the  presence  of  the  testator,  it  is  not  necessary 
that  such  attestation  should  be  stated  on  the  face  of  the  will:  Croft  d.  DftU 
by  V.  Pawlett,  Vin.  M.  tit.  Devise j  No.  9;  Sac.  Jlbr.  tit.  Wills^  D.  2; 
Price  V.  Smith,  Wiltes,  1,  4  Taunt.  217;  and  per  Ld.  Eldon,  6  Dow, 
202.  The  attestation  of  an  illiterate  witness,  by  making  his  mark,  is  a  suf- 
ficient subscription:  Harrison  v.  Harrison,  8  Ves.  Jun.  1 35;  Addy  v. 
Orise,  ib.  504.  Nor  is  it  necessary  that  the  will  should  be  subscribed  by 
the  witnesses  at  the  same  time,  Prec.  in  Chan.  185;  nor  in  each  other's 
presence.  If,  however,  they  attested  several  times,  one  witness  will  not 
oe  enough  to  prove  the  execution:  Cook  v.  Parson,  Prec.  in  Chan.  185. 
Where  the  devisor  published  his  will  in  the  presence  of  two  witnesses,  who 
subscribed  it  in  his  presence,  and,  some  time  after,  he  sent  for  a  third  wit- 
ness, and  published  in  his  presence,  the  will  was  holden  to  be  duly  attested, 
Jones  V.  Lake,  16  O.  2,  S.  S.,  on  special  verdict  in  ejectment:  2  Mk.  176, 
n.  s.  c;  admitted  per  Ld.  Hardwicke,  2  Ves.  458;  see,  also,  Stonehouse 
V.  Evelyn,  3  P.  Williams,  253;  fVestbrooke  v.  Kennedy,  1  Fes.  fy  S. 
362;  Ellis  v.  Smith,  1  Fes.  Jun.  11,  and  Grayson  v.  Atkin- 
son, '2  Fes.  454;  see  Peate  v.  Ougly,  Comyns,  197.  A  will  r*933] 
was  signed  by  the  testator,  in  the  following  manner, — <<  Signed, 
sealed,  and  published,  as  my  last  will  and  testament,  in  the  presence  of 

^.^    Two  of  the  attesting  witnesses  were  dead;  the  third 

swore,  that  he,  with  the  other  two,  in  the  presence  of  testator,  set  their 
hands,  as  witnesses,  to  a  paper  produced  by  him,  folded  up;  but  witness  did 
not  see  any  of  the  writing,  nor  did  testator  say  what  it  was,  but  he  believed 
this  to  be  the  paper  because  he  never  witnessed  any  other  paper  for  the  tes- 
tator, and  added,  that  although  the  testator  did  not  set  his  name  or  seal  to 
the  will,  in  their  presence,  yet  he  had  often  seen  him  write,  and  believed 
the  whole  to  be  in  his  handwriting.  L.  C*  J.  Trevor  directed  a  jury  to 
find  the  will  well  executed,  and  they  did  so.  It  seems,  trom  Stonehouse 
v.  Evelyn,  that  it  is  necessary  that  the  testator  should  acknowledge  to  one 
of  the  witnesses,  at  least,  that  the  signature  is  his  handwriting.  The  wit- 
nesses need  not  attest  every  page,  or  know  the  contents,  but  all  the  will 
should  be  in  the  room  at  the  time  of  attestation;  whether  it  is  so  or  not,  is 
aqueistionfor  thejury:  Bondy.  Seawell,  3  Burr.  1773,  1  fF.  Bl.  407,  «. 
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c;  Ltek  V.  Libby  3  Mod.  283.  Though  there  be  no  proof  that  testator  mu> 
the  witnesses  sign  the  will,  bis  presence  may  be  inipliedi  if  it  be  shown, 
that  he  was  in  such  a  situation  that  he  might  haye  seen  them:  as,  where  the 
witnesses  were  in  one  room  and  the  testator  might  have  seen  them  thrbogh 
a  window  in  the  adjoining  room:  Shires  v.  Oktsscock,  8  Sdlk.  688;  Sir  &. 
Sheen's  cast,  cited  in  Carth.  81.  So,  where  testator  w^s  in  bed,  and 
might  have  seen  through  an  open  door  into  the  next  room :  Ikwy  v.  Smith f 
3  Salk.  395;  Todd  v.  Earl  of  WincheUea^  I  M.  fy  Ml  12.  So,  dw, 
where  testator  sat  in  her  carriage,  from  whence  she  might  have  seen  info 
an  attorney's  o£5ce:  Casson  v.  Dale^  1  JBro.  Chit.  c.  99;  JBae.  M.  tU'. 
Wits.  D.  1.  If,  however,  it  be  shown  that,  although,  in  one  part  of  the 
room,  the  testator  might  have  seen  the  attestation,  yet  if  he  was  not  in  that 
particular  spot,  his  presence  is  nesatived,  and  the  execution  has  in  such  ease 
been  held  bad:  Doe  v.  Main/ola,  I  M.  ^  S.  294;  see,  also,  Eeclestan  v. 
Petti/j  Carth.  79,  Comb.  156;  1  Sho.  89,  Holt.  222$  Machell  r.  Tsmpk^ 
2  Sho.  2S8;  Lang  ford  v.  £yrc,  1  P.  Wms.  740. 

Who  a  credible  Witness  within  the  Jlet.]  The  witnesses  must  be  per- 
sons who  have  the  use  of  their  reason,  and  such  religious  belief  as  to  feel  the 
oUigation  of  an  oath — who  have  not  been  convicted  of  any  infamous  crime, 
and  are  not  influenced  by  interest:  1  Selw.  N.  P,  858. 

Idiots,  insane  persons,  and  children,  who  upon  examination  by  the  court, 
appear  to  want  understanding,  are  excluded  as  competent  witnesses:  OUb. 
Ev.  109,  Post  939, 

Any  person  who  believes  in  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments,  is  a  credible  witness:  Sex  r.  Taylor^ 
Pea.  Rep.  11,  per  J5t//fer,  J.;  WilleSj  538;  Post^  939. 

Persons  who  have  not  been  convicted  of  any  infamous  crime  aft«  compe- 
tent. Persons  convicted  of  treason,  felony,  or  any  specie^  of  crimen  faisij 
as  forgery,  perjury,  or  subornation  of  perjury,  are  incompetent.  Com.  Dig. 
Testament y^.  3,  4,  Com.  Lit.  6,  b.;  and  incompetent,  and  not  credible, 
are  synonymous:  Pendock  v.  Mackender^  2  Wils.  18.  By  31  O.  3,  c  35. 
an  exception  was  made  with  regard  to  persons  Convicted  of  petit  larceay, 
who  were  declared  competent,  notwithstanding.  That  statute,  however,  is 
repealed  by  7  &  S  G^.  4,  c.  27,  and  by  7  &  8  G.  4,  c.  29.  The  distinction 
between  grand  and  petit  larceny  is  abolished,  so  that  all  persons  convicted 
of  felony  are  incompetent.  A  conviction  for  bribing  a  Witness  to  absent 
himself,  Clancey^s  case.  Fort.  209;  for  barratry,  R.  v.  Ford^  2  Salk.  (►DO; 
or  (or  conspiracy,  at  the  suit  of  the  king,  will  render  a  witness  incompetent: 
Co.  Lit.  6,  b.  But  a  conviction  for  a  conspiracy  tb  raise  the  funds  by  ftdse 
rumours  does  not,  as  it  seems,  render  the  party  incompetent:  Crauh 
ther  V.  Hopwoody  3  Stark.  21 ;  but  see  2  Dods.  174.  A  convic- 
r^9843  tion*  for  keeping  a  gambling^houae  does  tiot  disqualify,  R.  ▼. 
Grants  \  R.  fy  M.  270;  but  a  person  convicted  of  winning  by 
fraud,  at  certain  games,  seems  rendered  incompetent,  by  stat  9  t^nne,  c 
14,  s.  6,  which  enacts,  that  he  shall  be  deemed  infamous.  Outlawry,  in  a 
penal  action,  does  not  render  the  party  incompetent,  Co.  Lit.  6,  6.,  but  it 
is  otherwise  of  outlawry  for  treason  or  felony:  3  Jnst.  212,  To  prove  that 
the  witness  has  been  convicted  of  an  infamous  crime,  a  copy  of  the  judg- 
ment, regularly  entered  upon  the  verdict  of  conviction,  must  be  produeed* 
The  witness  is  not  deprived  of  his  legal  privileges;  nor  is  a  conviction,  tib* 
less  followed  by  a  judgment,  sufBcittt  to  destroy  his  competency:  Lee  v. 
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Ganselly  Cawp.  3.    Although^  however^  an  offender  hp  convif^d,  and 
judgment  entered,  yet  if  he  obtain  the  king's  pardon  (except  in  the  case  of 
a  conviction  for  perjury  or  subornation  of  perjury,  under  statute  5  Eliz. 
€.  9,  which  expressly  deprives  the  king  of  this  prerogative  of  pardon,)  or 
suffer  the  punishment  due  to  his  crime,  his  competency  is  restored.     Statute 
6  G.  4,  c.  25,  s.  1,  enacts  that,  in  all  cases  in  which  the  king  shall  be 
pleased  to  extend  his  royal  mercy  to  any  offender  convicted  of  any  felony, 
whereby  the  offender  is  excluded  from  the  Benefit  of  clergy  and  by  warrant 
under  the  sign  manual,  countersigned  by  one  of  the  secretaries  of  state,  shall 
grant  to  the  offender,  either  a  free  pardon  upon  condition  of  transportation, 
imprisonment,  or  other  punishment,  the  discharge  of  such  offender,  in  case 
of  a  free  pardon,  and  the  performance  of  the  condition,  in  the  case  of  condi-^ 
ttonal  pardon,  sbsll  have  the  effect  of  a  pardon  under  the  great  seal  for  such* 
offender  as  to  the  felony  of  which  he  has  been  convicted — i,  e,  the  effect  of 
restoring  his  competency ;  and  by  s.  2,  where  any  offender  shall  be  convict- 
ed of  any  feteny  within  the  benefit  of  clergy,  and  shall  endure  the  punish- 
ment to  which  such  offender  shall  be  adjudged  for  such  felony,  the  punish* . 
ment  so  endured  shall  have  the  like  effects  and  consequences,  as  if  he  had 
been  burned  or  marked  according  to  the  provisionsof  4  £f.  7,c.  13, 21  Jclc. 
1,  c.  6,  3  AF.  4-  AT.  e.  9,  4   fV.  ^M.  c.  24,  and  6  &  7  TV.fy  M.c.  14,8uch 
burning  in  the  hand  being  held  to  be  in  the  nature  of  a  statute  pardon,  B. 
N.  P.  282,  and  having  therefore  the  effect  of  restoring  the  party's  compe- 
tency. By  7  &  8  &.  4,  c.  28,  «.  6,  benefit  of  clergy  is  abolished.    In  case» 
of  non-dergyable  felonies,  before  7  &  8  &.  4,  and  tiierefore  capital  felonies, 
if  the  sentences  have  been  executed,  no  question  can  ever  arise  as  to  witness' 
competency.  If  he  obtain  the  king's  pardon,  or  suffer  the  punishment  which 
is  to  have  the  effect  of  branding,  it  is  apprehended  that,  under  6  0. 4,  c*  25,. 
s.  1,  his  competency  would  still  be  restored.    Where  the  pardon  is  condi* 
tional,  the  performance  of  the  condition  must  be  proved:  Hawk:  P.  C.  b. 
3,  c,  87,  8,  45.  But,  where  a  man  has  been  sentenced  to  transportation,  and 
confined  in  the  hulks  for  the,  term,  and  discharged  at  the  end  of  it,  it  will 
not  destroy  the  effect  of  the  pardon,  that  he  has  escaped  twice,  for  a  few 
hours  each  time  ;/K7^^.  .  / 

An  interested  witness  is  not  credible,  in  general:  a  devisee  or  legatee, 
under  a  will,  was  held  incompetent,  Hilyardv.  Jennings,  Carih.  514,  ^n- 
steyv.  Dowsing,  Str.  1253,  Hardw.  331,  2  SaJk.  691,  although  a  mere 
.  executor  or  trustee,  who  took  no  beneficial  interest  under  the  will  was  held 
competent,  Betiison  v.  Bromley,  12  East,  250,  Lowe  v.  JoUiffe,  1  W. 
Bl  R.  365,  Holt  V.  Tyrell,  1  Barnard,  12,  Gross  y.  Tracy,  1  P.  Wms. 
290;  but  doubts  having  prevailed,  whether  the  term  "credible"  related  to 
the  time  of  attestation  or  to  the  time  of  proof,  Jlnstey  v.  Dowsing,  2  Str. 
1253,  Wyndhamy.  Chetwyndl  Burr.  417,  Doe  d.  Hindsonv.  Keasley, 
4  Burr.  Ecc.  L.  88,  it  was  enacted  by  statute  25  G.  2,  c.  6.  s.  1,  that,  if 
any  person  shall  attest  the  execution  of  any  will  or  codicil,  to  whom  any  be- 
neficial devise,  legacy,  &c.  except  charges  on  lands,  &c.  for  payment  of  any 
debt,  shall  be  given  or  made,  such  devise,  legacy,  &e.  shall  be  void,  and 
such  person  shall  be  admitted  as  a  witness  to  prove  the  execution  of  such 
will  or  codicil.  By  s.  2,  a  creditor,  whose  debt  is  charged  on 
lands,  shall,  notwithstanding*  such  charge,  be  a  competent  wit-  |[*9353 
ness.  S.  3,  a  witness,  whose  legacy  has  been  paid  or  accepted 
and  released,  or  who  shall  have  refused  to  accept  such  legacy,  on  tender 
made,  shall  be  admitted  as  a  witness.    S.  5,  a  legatee  dying  in  the  lifetime 
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of  teitator,  .or  before  he  shall  have  received,  or  released^  or  refiised  to  r&« 
teive,  his  legacy,  shall  be  a  competent  witness.  S.  6,  the  credit  of  every 
such  witness  shall  be  subject  to  the  consideration  of  the  c6urt  and  iury,  as  in 
all  other  cases.  It  is  now  decided,  that  one  who  is  interested  at  the  time  of 
the  execution,  but  discharges  his  interest  previous  to  examination,  is  not  a 
good  witness:  Hatfield  v.  T^orp^  5  B.  8^J1.  589.  One  to  whose  wife  the 
will  gives  an  estate,  in  fee,  after  the  determination  of  a  life  estate,  is  not  a 
good  witness  within  the  statute,  i&.,  although  the  wife  die  after  tiie  death 
of  the  testator,  before  the  determination  of  the  life  estate,  and  the  witnesf 
•urvive  the  wife:  ib.  An  executor,  who  takes  no  beneficial  interest  under 
the  Will,  is  a  competent  attesting  Witness  to  it,  within  the  statute:  Phipps  t. 
•Pitcher^  2  Marshf  20-6;  Taunt  220.  9.  e.  So  is  the  way  of  an  acting- 
executor,  taking  no  beneficial  interest  under  the  will:  Bettison  v.  Bromley , 
12  East,  250.  Where  an  attesting  witness  would  take  the  same  interest,  ei- 
ther under  a  former  will,  to  which  he  was  not  a  witness,  or  under  a  latter 
will,  he  stands  indifierent  in  point  of  interest,  and  is  a  good  witness  to  prove 
the  latter  will.  In  ejectment  against  a  devisee,  an  executor  was  called  to  sup- 
port the  will.  It  was  objected  that,  although  at  the  time  of  testator^  death, 
tfie  witness  was  indebted  to  him,  his  appomtment  as  executor  released  die 
debt,  and  therefore,  he  was  interested.  Held,  that  the  executor^s  pecuniary 
interest  was  no  bar  to  this  establishing  the  will,  as  to  real  prdperty :  past^ 
Woody,  feaguty  5B.tr  C.  3S5- 

^  Proof  of  Publication.'^  This  is  necessary;  but,  it  seems,  the  very  act  of 
signing  the  will,  and  causing  it  to  be  attested  by  witnesses,  will  suffice,  for 
the  statute  does  not  require  publication:  see  3  Stark.  Ev.  1689;  Co.  197; 
4Bum.  Ec.L.\\l. 

Proof  of  Wills  Thirty  Tears  old.  ]  In  a  court  of  law,  a  will,  thirty  years 
old,  if  the  possession  has  gone  under  it,  and  sometimes  without  the  pos- 
session, but  always  with  it,  if  the  signing  is  sufficiently  recorded,  proves  it- 
self: but,  if  the  signing  is  not  sufficiently  recorded,  it  is  a  question  whedier 
the  age  proves  its  validity;  and  then  possession  under  the  will,  and  claim- 
ing and  dealing  with  the  property  as  if  it  had  passed  under  the  will,  is  cogent 
evidence  to  prove  the  duly  signing,  though  it  should  not  be  recorded:  j^er 
Ld.  Eldon,  Ld.  Rancliffe  v.  Parsons,  6  Dow,  202,  and  see  Dot  v.  Uoyd, 
Pea.  Ev.  App.  91.  It  seems  that  the  thirty  years  should  be  computed* 
from  the  date  of  the  will,  and  not  from  the  death  of  the  testator:  iPKen- 
zie  V  Frazer,  9  Ves.  5;  Calthorpe  v.  Oough,  cited  A  T.  R.  707;  Stark. 
Ev.  1694.  It  is  no  objection  to  a  will  more  than  thirty  years  old  being 
read  in  evidence,  that  possession  has  not  followed  it,  because  the  court  can- 
not know  how  the  will  directs  the  possession  to  go,  till  it  is  made  acquaint- 
ed with  the  contents  of  the  will  by  its  being  read:  Doe  d.  Uoyd  v.  Pos- 
singham,  2  C.  ^  P.  410. 

Proof  of  will  of  Copyhold  Property. '\  Copyhold  lands  are  not,  pro- 
perly, Uie  subject  of  devise.  Formerly,  if  a  man  would  devise  a  copyhold 
estate,  it  was  necessary  to  surrender  it  to  the  use  of  his  will;  and,  upon  this 
surrender,  the  will  operated  as  a  declaration  of  the  use,  and  not  as  a  devise 
of  the  land:  1  Mk.  388.  Hence,  a  will  to  pass  copvholds,  need  not  be 
signed  with  the  same  solemnities  as  a  devise  of  freehold,  nor  signed  at  all, 
unless  the  signature  be  made  necessary  to  the  terms  of  the  surrendw:  7\iff- 
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mil  V.  Pagtf  9  Mk.  37;  Wagataff  r.  flagstaff,  9  P.  Wma.  .958.  A 
draft  of,  or  instructions  for,  ft  will,  have  been  held  sufficient  to  direct  the 
uses  of  a  surrender,  Carey  r.  Askew^  2  Br.  C.  319,Z?o«  y.  Danvers,  7 
Easi^  299,  324;  but,  by  the  W  G.  3,  c.  192,  it  is  enacted,  that 
•the  disposal  of  copyhold  estates  by  willsUall  be  effectual,  with-  [♦986] 
out  a  previous  surrender  to  the  use  of  the  will.  The  statute, 
however,  supplies  only  the  want  of  a  formal  surrender.  Where  the  surren^ 
der  is  matter  of  substance,  it  is  still  necessary.  Thus,  when  the  custom  of 
a  manor  e^naUed  Si/eme  covert  to  pass,  by  her  will,  copyhold  lands,  which 
had  been  surrendered  to  the  use  of  the  wife's  will  by  the  husband  and  wife 
(the  wife  being  examined  by  the  steward  separate  and  apart  from  her  hus- 
band, and  consenting)  and  a  feme  covertej  being  seized  of  copyhold  lands 
in  the  manor,  made  her  will  subsequently  to  55  6.  3,  c.  192,  and  there  was 
^o  surrender  to  the  use  of  the  will,  it  was  held,  that  the  copyholds  did  not 
pass  under  the  will,  the  surrender  being  matter  of  substance,  and  requiring 
to  be  accompanied  by  the  separate  exailiination  of  the  wife:  Doe  d.  NetHh 
ercote^  v.  Barth^  5  JB.  &.4.  492.  After  production  and  proof  of  the  will 
the  claimant  must  prove  the  admittance  of  the  testator;  as  also  Jiis  own  ad- 
mittance; for,  till  admittance,  although  after  the  surrender,  the  legal  estate 
remains  in  the  surrenderor,  and  descends  to  his  heir:  Roe  v.  Boot^  5  Ecutj 
137;  Roe  v.  Hicks^  2  Wils.  15;  Cro.  El  148j  Holdfast  v.  Claphamj  I 
21  A  600;  Doe  v.  Holly  16  East,  208;  Com.  D.  Copyhold^  D.  2;  WU- 
^n  V.  Weddell^  Yelv.  144.  ' 

Pabol  Evidence,  tohen  admissible  to  esq)lain  a  ffilL]  Where  there  is 
a  latent  ambiguity  with  regard  to  a  will — that  is,  an  ambiguity  arising  from 
extrinsic  evidence,  parol  evidence  is  admissible  to  explain  it,  3  Stark.  Ev. 
1021,  as  where  there  are  two  persons  or  two  estates  of  the  same  name: 
Jones  V  Newsamj  1  W.  Bl.  60:  Ld.  CAent/s'  ease,  5  Rq).  586.  Where 
the  testator  gave  ^100  to  the  four  children  of  Mrs.  B.,  and  it  appeared  that 
she  had  four  children  by  Mr  B.^  and  two  by  Mr.  P.,  her  first  husband,  a 
declaration  by  testator  that  he  had  provided  for  the  four  children  of  Mrs. 
B.  but  would  give  nothing  to  P.'s  children  was  admitted^  to  show  who  were 
meant  by  the  description  of  the  four  children  in  the  will:  Hampshire  v. 
Pearee,  2  Fes.  216.  If  a  person  grant  his  manor  of  S.  generally,  and  he 
has  two  manors,  N.  S.^  and  S.  S.,  parol  evidence  is  admissible  to  show 
which  he  meant:  Bac.  Elm.  Rukj  23.  Where  property  was  given  to  A. 
and  B.,  leeitimate  children  of  C.  D.,  it  was  held  A.  andB.,  the  illegitimate 
children  of  C.  D.,  were  entitled  to  take:  Standenr.  Standerij  2  Fes*  Jun. 
5S9.  So,  a  grant  made  to  William,  Bishop  of  Norwich,  the  name  of  the 
Bishop  being  Richard  (the  intention  being  apparent),  washeld  good.  Where 
a  will  was  made  in  favour  of  Catherine  Eardley  (no.such  person  appearing  to 
claim  the  legacy),  parol  evidence  was  admitted  to  prove  the  testator,  dicta- 
ting his  will,  said  Gatty  Eardly,  which  the  writer  mistook  for  Katty,  but 
which  was,  in  fact,  the  testatdr's  contraction  for  Gertrude,  and  that  Gertrude 
Eardly  was  the  person  meant:  Beaumont  v.  JR?//,  2  P.  Wms.  141 ;  see,  also, 
Downt  V.  Sweet  AmbL  175;  Bradwin  v.  Harper^  Jlmbl.  174.  In  gene- 
ral, where  there  is  any  doubt  as  to  the  extent  of  the  subject  devised,  it  is 
matter  of  extrinsic  evidence  to  show  what  is  included  under  the  description, 
as  parcel  of  it:  Doe  d.  Bushj  1  T.  R.  701;  Kerslake  v.  fVhite^  2  Stark. 
508;  Hubert  r.RoWy  16  Fes.  481;  Doed.  Brownv.  Brown^  U  Eastj  441; 
Whitbread  v.  May^  2  B.  ^  P.  593;  Goodtitle  d.  Raiford  v.  Southern,  1 
M.  4*  «S1  299.     Under  a  devise  to  R.  P.,  of  all  that  my  freehold,  messuage. 
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&c.,  situate,  kt.,  now  in  the  occupation  of  J.  E.,  a  coal^cellar,  wiUiin  the 
boundary  of  the  premijies  deyiaed  to  A.  P.,  had  always  been  used  by  the  tes- 
tator, and  was,  at  the  time  of  the  will,  in  ocupation  of  R.  P.,  it  was  held, 
that  evidence  of  such  occupation  by  him  was  condusivei  although  it  wa9 

Eroposed  to  show  that  the  cellar  was  situate  within  the  boundary  line  of  the 
ouse  devised  to  A.  P.,  and  therefore,  that  it  passed  to  R.  P.  under  the 
will:  Press  v.  Parker,  10  Moo.  158.  But,  where  a  subjcN^t- 
matter  exists,  which  satisfies  the  term  of  the  will,  and  to  which  [^9871 
they  are  ^perfectly  applicable,  there  is  no  latent  ambigaity,  and  no 
evidence  can  be  admitted  for  the  purpose  of  applying  the  terms  to  a  differ- 
ent object:  Ld.  Walpole  v.  Ld.  Cholmelcj/y  7  T.  S.  138;  Doe  d.  Sir  Ji. 
Chichester  v.  Oxenden,  8  Taunt  147.  Patent  ambiguities,  such  as  arise 
upon  the  face  of  the  will,  cannot  be  removed  by  the  aid  of  extrinsic  evi-^ 
dence.  •Different  parts  of  the  will  may  be  compared  together,  and  that 
which  is  uncertain  may  be  explained  by  that  which  is  certain;  but,  if  the 
ambiguity  still  remains  unexplained,*  the  will  is  void:  were  it  otherwise,  it 
would  enable  witnesses  to  make  wills  for  testator:  per  Lord  Hardwicke,  in 
Baylis  v.  Jtity.'6en.j  2  Mk.  230;  Castleion  ▼.  Turner,  3  Jitk.  257,  In 
some  instances,  nevertheless,  where  the  terms  of  a  will  have  been  doubtful, 
extrinsic  evidence  has  been  admitted,  to  assist  the  construction:  thus,  where 
there  was  a  blank  for  devisee's  Christian  name:  Price  v.  Page,  4  Vts.  680. 
So,  in  a  case  of  a  devise  to  Mrs.  C,  the  chancellor  referred  it  to  the  master 
to  show  the  person  intended:  Mbot  v.  Massie,  3  Ves.  148:  and  see  Fort- 
nerau  v.  Poyntz,  1  Bro.  C.  C.  472;  Masters  y.  Masters,  1  P.  fVms.  420> 
Smith  V.  Doe  d.  Ld.  Jersey,  2  B.  ^  B.  473. 


Vacation  qf  Will  hy  Revocation. 

Proof  qf,  by  subsequent  Will  or  Codicil.]  Prima-facie  evidence  of 
a  will  may  be  rebutted  by  proof  of  revocation.  The  sixth  section  of  the 
Satuteof  Frauds  enacts,  that  no  devise  ot  lands,  &c.,  shall  be  revocable 
otherwise  than  by  some  other  will  or  codicil  in  writing,,  or  other  writing 
declaring  the  same,  signed  in  the  presence  of  three  or  four  witnesses,  or  by 
burnitig^  cancelling,  tearing,  or  obliterating  the  same,  by  the  testator  hinrk- 
self,  or  in  his  presence,  and  by  his  directions  and  consent 

To  prove  a  revocation  by  a  subsequent  will,  the  second  will  must  be  ex- 
ecuted according  to  the  provision  of  the  fifth  section  of  the  statute:  Eccles- 
ton  V.  Speake,  I  Show.  89 ;  Onymis  v.  Tyrer,  1  P.  Wms.  343 ;  Ztm- 
bery  v.  Mason,  Com.  454.  If  the  second  will  do  not  expressly  revoke 
the  first,  it  does  so  only  in  so  far  as  it  is  clearly  inconsistent  with  the  first ; 
and,  if  testator  destroy  the  second  will  (the  first  still  existing,}  the  first  is 
thereby  revived  :  Harwood  v.  Croodright,  Cowp.  91;  Olazier  v.  Glazier ^ 
4  Burr.  2512,  cited  by  Buller,  J.,  Doug.  40.  In  a  late  case,  three,  co- 
dicils, of  different  dates,  were  endorsed  on  a  will  duly  attested  for  passing 
real  property:  the  first  referred  to  lands  mentioned  in  the  will, — ^made  a 
disposition  of  lands  purchased  subsequently  to  the  will,  according  to  dine&> 
tions  in  the  will  as  to  the  devisor's  lands  in  general, — gave  a  legacy  to  de- 
visor's wife,  and  appointed  her  executrix:  in  addition  to  the  executors  named 
in  the  will,  it  was  attested  by  only  two  witnesses.  The  second,  which  also 
was  attested  by  only  two  witnesses,  referred  to  lands  mentioned  in  the 
will — gave  directions  touching  the  sale  of  a  portion  of  them, — ^revoked  a 
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iegicy  giVen  by  the  will,  and  amointed  two  new  exeeutors  in  the  room  of 
those  mentioned  in  the  will.  The  third  merely  appointed  a  new  exectitor 
in  the  room  of  the  executor  named  in  the  tecond  codicil,  and  was  attested 
by  three  witnesses.  It  was  held,  that  the  third  codicil  ojierated  as  a  repub- 
lication of  the  first ;  Guest  v.  tViUassy,  3  Bini.  614. 

To  prove  a  revocation  by  some  other  writingf  signed  in  the  presence  of 
three  dr  four  witnesses,  the  testators  must  have  signed  in  the  presence  of 
the  witnesses,  but  the  act  does  not  require^  as  in  the  fifth  section,  that  they 
shall  sign  in  his  presence,  1  P.  Wms.  345 ;  nor  is  their  signature  neces- 
sary at  all,  8  yin.  Jib.  tit.  Devisee  :  although  it  must  bd  shown  that  they 
were  present     The  latter  words  of  the  clause  relate  to  the  words  othet 
writings  and  not  to  the  word  will ;  a  complete  execution^  therefore,  ac- 
cording to  the  fifth  sedition,  is  necessary  iti  the  case  of  a  will  or  codicil,  and 
such  will  may  l)e  complete,  and  take  efiect  all  a  revocation,  though 
*testator  does  not  sign  in  the  presence  of  the  witresses:  Stoil  v.  f^QSSl 
Clarkej  3  Mod.  Sid ;  Ellis  v.  Smithy  ib.,  in  notes,  4  Bum. 
Bed.  L.  199. 

Proof  of  Vacation  by  tdnceUing,  Implitdtion}  ^*e.]  The  act  of  burn- 
ing or  tearing  must  be  done  with  the  intent  to  cancel,  Burtenshaw  v.  CHI" 
itrt,  Cowp.  52;  and,  though  such  act  do  not  afiect  a  complete  destruction, 
if  the  intent  be  apparent^  the  will  will  be  void  :  fVinsor  v.  Pratt,  2  Bi 
4rB'  650 ;  Doe  d.  Perkes  v.  Perkes,  ^  B.  fy  Ji.  489  ;  Bibb  v.  Thomas,  i 
W.  Bl  B.  1043 ;  Sir  Ed.  Synums's  etise.  Com.  453 ;  Titner  v.  Titner, 
S  Wils.  508.  1^6  violence  will  operate  aS  a  invocation,  where  the  party 
was  of  unsound  mfnd  at  the  time  of  the  adt :  Sembery  v.  Fordham,  1 
Ph.  JStd.  74.  Declara:tion8  of  the  testator  at  the  time  of  committing  tht 
act,  and  his  i^bsequent  declarations  respecting  itj  are  admissible:  Bwen^ 
ihan^  v..  Gilbert,  Cowp.  53;  2  East,  534. 

A  will  may  be  revoked  by  implication.  Thtiii,  the  subsequent  marriage 
of  testator,  and  the  birth  of  a  child  ;  without  provision,  operate  as  an  im- 
plied revocation:  Hoe  d. Lancashire  v.  J^ame,  5  7:  i?.  58;  see  2  East,  538| 
Brady  v.  Cttbitt,  Doug.  30 ;  aod  Christopher  r.  Christopheri  4  Burri 
2\ll\sed  vide  3  Starke  Ev.  1716.  The  operation  of  a  will,  as  to  particu- 
lar ph>perty,  may  be  defeated,  by  showing  that  it  was  purchased  after  the 
execution  of  the  will,  or  that  subsequenUy  to  the  etecution,  he  levied  a 
fine,  Parker  v.  Biscoe,  3  Moo.  24,  1  Saund.  277,  n.  (4;ji  or  .suffered  il 
i^covery,  Doe  d.  Lushington  v.  Bishop  of  Landaff,  2  N.  B.  A91,  of 
lands,  which  he  had  at  the  time  of  the  execution  of  the  will^  for  he  there-^ 
by  takes  a  new  estate.  If  a  testator,  having  made  his  will,  lety  a  fine  td 
toch  uses  as  he  shall  by  deed  or  will  appoint,  and  die  without  making  ^ 
new  will,  the  will  made  prior  to  the  fine  is  revoked :  Doe  d.  Dilnet  ri 
Dilnet,  2  N.  B.  401.  If  the  testator  bequeath  a  lease,  and  afterwards  re^ 
new  it,  the  new  lease  will  not  pass,  Coleby  v.  Manby,  6  Mod.  84>  Jam^ 
V.  Dean,  15  Ves.  238,  Marwood  v.  Ttimer,  3  P.  Wms.  103 ;  unless  it 
dan  be  collected  from  the  will,  that  the  tetotor  intended  that  the  legatee 
should  take  the  lease  then  subsisting,  or  any  which  he  should  afterwards 
take  :  ib.  Where  a  party,  bavins  surrendered  copyhold  lands  to  the  use  of 
his  will,  afterwards  surrenders  thd  same  landd  to  the  use  of  his  marriage- 
settlement,  the  latter  surrender  doed  not  revoke  the  former:  Fdwser  v.  Je-  * 
fety,  SB.  ^^.  462. 

The  admissibility  of  parol  evidence,  to  rebut  the  pfresumption  of  revo- 
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cation,  is  subject  to  great  doubt:  see,  on  the  one  huid,  Ld.  Kenyovi?»  ol>- 
servations  in  Doe  d.  Lancashire  and  of  Id.  Alvanky  in  Gibbon  t. 
Count  J  4  Fes.  848,  and  of  the  Ld.  Chancellor  in  Kennebel  v.  Snaftom 
5  P'es.  664;  in  opposition  to  such  evidence,  on  the  otherhand,  the  opinion 
of  Eyre,  C.  J.,  in  Ooodiiile  v.  Otwajfj  2  H.  B.  522,  Lugg  v.  JLt^g^ 
Ld.  Raym.  441,  and  Brady  v.  Cubilt^  Doug.  31. 

Proof  of  Vacation  by  Forgery  ^  Frauds  fyc.^  The  will  may  be  shown 
to  be  void,  by  proving  it  is  a  forgery;  or  that  it  was  fraudulently  obtained, 
as  the  substitution  Of  a  false  instrument  for  the  one  which  the  party  intended 
to  execute,  Doe  v.  Mlen^  8  T.  S.  147;  or  made  under  duress,  ib.;  or  thai 
the  testator  was  incompetent  to  make  a  will,  by  reason  either  of  coverture, 
infancy,  34  &  35  £K  S,  c.  5,  s.  14,  or  want  of  sound  mind  or  understanding: 
Winchester's  casCf  6  Sep.  23,  a. 

Proof  of  fVant  of  Capacity  to  vacate  the  Will.']  All  persons  who  have 
not  sufficient  understanding  to  manage  their  own  affairs,  whether  from  natu- 
ral weakness,  from  old  age,  drunkenness,  lunacy,  or  from  what  cause  what- 
ever such  failing  proceeds,  is  immaterial,  cannot  make  a  will:  Ex-parte 
CranmcTj  12  Pes.j  Jun.  445;  Ex-parte  Gilham,  2  Fes.  Jun.  587;  Ex- 

parte  Bamsley,  2  Mk.  167;  1  Bl.  Com.  304;  Ridgway  v. 
£*989]  Darwinf*  8  Fes.  67.     If  derangement  be  proved,  and  a  lucid 

interval  be  alleged  to  have  taken  place,  the  nurden,  in  order  to 
establish  the  will,  attaches  to  the  party  alleging  such  lucid  interval,  who 
must  show  sanity  and  competency  at  the  particular  period  when  the  act 
was  done  to  which  the  lucid  interval  refers:  Jitt.-G^  v,  Pamther^  3 
Bro.  C.  C.  443;  White  v.  Driver,  1  Phil.  88;  Cartwright  y.  Cari^ 
Wright,  I  Phil.  90.  A  feme  coverte  may  dispose  of  property  by  will 
which  she  holds  in  autre  droit,  as  executrix,  Scammel  v.  WUkinson,  3 
East,  552;  or,  under  a  power  contained  in  a  marriage-settiement,  Driver 
V-  Thomson,  4  Taunt.  294.  And  in  equity,  if  she  has  a  separate  estate, 
she  may  make  a  will  without  a  power:  per  Mansfield^  C.  J.,  4  Taunt. 
297. 


WITNESSES. 


The  rules  of  law  respecting  the  evidence  of  witnesses,  relate  either  to — 
1,  their  competency;  2,  the  manner  of  conducting  the  examination;  or,  3, 
of  compelling  their  attendance. 

1.  Competency.]  All  persons  whatsoever  may  be  witnesses,  excepting 
such  as  are  incompetent  through— 1,  defect  of  understanding;  2,  of  religious 
principle;  3,  through  crime  or  infamy;  4,  interest  in  tiie  suit;  or,  5,  their 
relation  to  their  parties:  Jordain  v.  Lashbrook,  7  T.  R.  610. 

Want  of  Understanding.]  Idiots,  the  insane,  and  lunatic,  and  children 
uninformed  of  the  obligation  of  an  oath,  are  incompetent  to  be  witnesses; 
but  a  lunatic  may  be  examined,  in  a  lucid  interval.  Com.  D.  Test.  A.,  B. 
N.  P.  293;  as  may  children  of  any  age,  if  capable  of  distinguishing  between 
good  and  evil:  Brazier's  case,  I  East,  P.  C.  443;  1  Leach,  Cr.  Cos. 
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234;  Gilb.  Ev.  ISO.  The  old  rule  was  to  consider  their  age  the  criterion, 
and  admit  from  under  ten/but  none  under  nine  years:  2  8tra,  700;  I  Hal. 
P.  C.  302;  2  ib.  278.  The  more  reasonable  rule  of  judging  of  their  com- 
petencyi  not  by  age,  but  their  apparent  sense  and  understanding,  is  now 
adopted  in  both  civil  and  criminal  cases:  1  Phil.  Ev.  ID.  When  a  child 
cannot  be  ftworn,  the  account  it  may  have  given  to  others  ought  not  to  be 
admitted:  Bex  v.  Tucker ^  1  Phil.  Ev.  19.  The  deaf  and  dumb  may  give 
evidence  by  signs,  through  an  interpreter:  Hustings  case,  1  Leach,  Cr. 
a  455. 

ffani  of  Religious  Principle.']  Jews,  Turks,  and  Heathens,  contrary  to 
the  opinion  of  Ld.  Coke,  Co.  Lit.  6,  b.  and  Serg.  Hawkins,  Haw.  P.  C. 
b.  2,  e.  46,  3148,  are  now  held  competent  witnesses,  Omichund  y.  Barker, 
Willes,  549,  1  Mk.  21;  and  are  to  be  sworn  according  to  the  ceremonies 
of  their  religion  respectively;  Mcheson  v.  Everttt,  Cowp.  390;  Jews, 
upon  the  Pentateuch,  ib.;  Mahometans  on  the  Koran,  Morgan^s.case,  1 
Leach,  Cr.  C.  64;  Cowp.  390;  2  Sir.  1104.  So  sectarians  who  scruple  to 
kiss  the  gospels  may  be  sworn,  by  holding  up  theit  right  hand:  2  Sid.  6;  1 
Leach,  Cr.  C.  459;  Pea.  N.  P.  22;  Cowp.  390.  But  Atheists,  and  such 
infidels  as  profess  no  religion  that  can  bind  their  consciences  to  the  truth, 
are  excluded  from  being  witnesses:  B.  N.  P.  292.  Gilb.  Ev.  129.  It  is  not 
enough  that  awitness  believes  himself  bound  to  speak  the  truth  from  regard  to 
character,  the  common  interest  of  society,  or  fear  of  punishment,  Ruston^s 
case.  Leach,  C.  C.  455;  he  must  believe  that  there  is  a  Qod,  and  a  future 
state  of  rewards  and  punishments,  and  that  he  implicates  upon  himself  di- 
vine vengeance,  if  false:  Whitens  case,  ib.  482;  1  Mk.  19, 48;  1  Phil.  Ev. 
2 1.  Yet,  the  proper  mode  of  trying  his  competency  is  to  inquire, 
not  into  his  particular  opinions,  *as  whether  he  believes  in  Jesus  |^^9403 
Christ,  but  whether  in  God  and  a  future  state:  R.  v.  Taylor,  Pea. 
Bep.  11:1  Phil.  Ev.  24.  And  it  seems  sufficient  if  he  believes  in  a  God  who 
will  reward  or  punish  him  in  this  world:  Omichund  v.  Barker,  Willes, 
550.  If  a  witness  consider  the  oath  taken  to  be  binding  on  his  conscience, 
it  would  be.  irrelevant  to  ask  him  whether  there  be  any  other  mode  more  ob- 
ligatory: the  Queen^s  case,  2  B.  4*  B.  284.  Quakers  are  permitted,  by 
St.  7  4*  8  fV.  3,  a  34,  to  give  evidence  by  affirmation,  without  oath,  in  ci- 
vil cases;  in  criminal,  they  are  still  incompetent,  because  they  refuse  to 
swear  in  any  form,  and  the  law,  with  the  above  exception,  requires  all  tes- 
timony to  be  given  on  oath.  Their  affirmation,  according  to  the  statute  is 
admissible,  in  penal  actions,  as  for  bribery  at  elections,  Jitcheson  v.  Everett, 
Cowp.  382;  a  motion  for  attachment  for  non-performance  of  an  award, 
Cowp.  394,  ^nd.  200,  to  quash  an  appointment  of  overseers,  2  Sir.  1289, 
in  an  appeal  for  murder,  ib.  856,  Cowp.  392;  motion  for  an  information 
for  a  misdemeanor,  2  Sir.  ^12,  2  Burr.  1117;  exhibiting  articles  of  the 
peace,  1  Str.  521  \  motion  for  non-performance  of  an  order  of  court:  Wil- 
les, Rep.  291,  n.  b.  And,  where  an  application  is  made  to  the  court  against 
a  Quaker,  his  affirmation  may  be  received  in  his  own  defence,  though  the 
proceeding  beof  acriminal nature:  R.  v.  Shaklington,  Jlnd.  201,  n.;  R.  y. 
Gardner,  2  Burr.  117;  Cowp.  383,  392.  Excommunication  is  now  no 
objection  to  the  competency  of  a  witness:  stat.  53  O.  3,  c.  127,  3.  2,  9; 
PkiL  Ev.  2Q. 

Incompetency  from  Crime  or  Infamy.'^  Bv  the  9  O.  4,  c.  32,  s.  3,  it  is 
enacted,  that  every  punishment  for  felony^  after  it  has  been  endured,  shall 
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have  the  eflfect  of  a  pardon  under  the  great  aeal;  and^  aa  the  effeet  of  a  puh 
don  is  to  restore  the  competency  of  a  party  as  a  witneasi  Cmn*  D.  TM.  A 
3-4,  he  will  be  admisible,  on  proof  of  that  fact:  pos/,  941.  And  b]r«.  4  of 
the  above  act  it  is  enacted,  that  miademeanor^  except  perjury,  shall  rendcf 
a  party  an  incompetent  witness,  after  he  has  undergone  the  punishment* 

The  only  infamy  which  formerly  rendered  a  witness  incompetent,  was  a 
eoBviction  and  judgment  for  an  infamous  crime,  irifamia  juri^f  depravity 
of  charactev,  or  infatniafdctU  which  effected  only  his  credibility:  see  1 
Phil.  Et\  27;  CHit.  ^v.  126;  B.  N.  P.  291.  Infamy  consists  in  the  char- 
acter of  the  crime,  and  not  of  the  punishment:  Pendoc^  v.  Mackender^  t 
W%b>  18.  The  following  are  held  to  be  infamous  crimes:  treason,  and 
felony  of  every  species,  Co.  Lit.  6,  &,  Com.  D.  Test.;  (except  petit  larceny, 
by  the^/a/.  31  O.  3,  e.  3S);  the  crimen  falsi;  of  whatever  description,  as 
forgery,  perjury,  subornation  of  perjury,  attaint  of  false  verdict,  i6^  2  S. 
p.  C.  277;  and  see  the  case  of  Fille  de  Vtxrsoviej  2  Dads.  Jidm.  B^.  174; 
praemunire,  barratry,  R.  v.  Fordy  2  Salk.  690,  J3.  N.  P.  292;  hnbing  a 
witness  to  absent  himself,  Clancey's  case.  Fort,  209 ;  conspiracy  at 
the  suit  of  the  king,  to  indict  another  for  a  -capital  offence,  Co.  I4t.  6,  b.^ 
11  Esp,  Rep.  99,  a.,  H.  P.  C.  277,  Haw.  P.  O,  4.  1,  c  72,  s.  9.  R.  v. 
CrossUj/j  2  Leachj  (X  C,  496  crimes  delared  infa^ious  by  statute,  as  win- 
ning by  fraud  at  certain  games,  contrary  to  the  stat  9  %Snne,  c  14,  s.  Sz 
Forts.  208,  Co.  Lit.  6,  b. )  outlawry  for  an  infamous  crime,  appearing  by 
the  sheriff's  return  of  the  exigent,  for  that  has  the  same  e^ct  as  conviction 
and  judgment:  3  Inst.  212;  Haw.  P.  C.  b.  2,  e.  48,  s.  22:  Colin^t  case. 
Sir  T.  Raym.  369.  But  conviction  of  a  conspiracy  to  raise  the  funds  by 
false  rumours  does  not  render  a  witness  incompetent,  Crowther  v.  Hopwoodx 
8  Starke  21;  nor  does  attaint  of  a  conspiracy  at  the  suit  of  a  private  party, 
2  H.  P.  C.  277,  Saville  v.  Roberts^  Carth.  416;  nor  conviction  forkeq>- 
ing  a  gambling-house,  Cq.  Lit.  6,  b. ;  nor  conviction  of  a  libel,  trespasi^  or 
riot.  Gild.  Ev.  127,  Fortesc  fiep.  209,  3  Lev.  426;  nor  outlawry  ina  perr 
sonal  action:  Co.  Lit.  6,  b.  But  now,  by  stat,  incompetent  witnesaos 
cannot  make  affidavits  tq  charge  others;  but,  to  exculpate  or  defend  them- 
selves, their  affidavits  have  been  admitted:  Davie  and  Oart^s 
r*94l3  catCf  2  Salk.  461;  2  Sir.  1148.  The  conviction  and  judgment 
^  can  only  be^  ^proved  by  record,  or  a  copy:  R.  v.  Castlcy  8  ISasit 

79.  Even  the  witness'  admission,  that  he  was  imprisoned  under  such 
judgment,  ib.y  or  bad  been  guilty  of  perjury  on  another  ocoaaion,  R.  v. 
Seelej  11  East,  309,  Ratids  v.  Thof^as,  S  M.  A^  S.  246,  is  not  sufficient  to 
affect  his  competency,  however  it  may  injure  his  credit  If  the  conviction 
was  had  in  a  foreign  court,  the  proceeding  must  appear  to  be  regular,  and  be 
regqlarly  proved;  1  Phil.  En.  30;  an/e,  524.  A  record  without  a  capti<m, 
to  show  the  authority  of  the  court,  is  imperfect;  and  the  indictment  most 
^te  all  essential  circumstances:  Cooker.  Maxwell; 2  Stark.  184- 

Incompetency  from  Infamy j  how  remov^dJ]  Witnesses,  incompetent 
from  infamy,  might  be  restored  to  competency  hy  two  means,  purffation  or 
pardon;  instead  of  purgatipn,  the  stat  18  Eij  c  7,  s.  3,  substituted  allowance 
of  clergy  and  burning  in  the  hand.  In  such  cases,  it  must  be  shown,  not 
only  that  clergy  was  allowed,  but  the  burning  done,  1  Phil.  Ev.  32,  unless 
the  convict  be  a  clerk  in  orders,  or  a  peer,  or  the  branding  pardoned  or  com- 
muted, and  the  fine,  or  other  substituted  punishment,  suffered:  Burridg^s 
case,  3  P.  Wms.  485;  iorrf  WarurieVs  case,  5  St.  T.  2  erf.  172.  By  stat 
6  O  4|  c.  ^S(,  s.  2,  ^)iere  any  convict  of  felpny,  wit))in  benefit  of  clergy, 
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9\al\  eadure  the  pufiidumnt  adjuflged,  0aeb  punishment  shall  h&ve  the  saiAe 
eonaequencea  aa  barning  in  the  hand,  aceordine  to  the  atata.  4  H.  8,  c.  13, 
21  Jae.  1,  C.6,  S  JF.  ^  M.  c.  9,4  &,  5  fV.  &,M  c.  24,  6  &  7  fT.  4"  M.x. 
14.  And  auch  burning  in  the  hand  ia  in  the  nature  of  a  statute  pardon:  B. 
N,  P,  292.  A  ptfdon,  whether  by  act  of  Parliament  or  under  the  great 
sealy  reatorea  a  witneaa  to  competency:  aee  Com,  D.  TeaL  A.  3-4.  If  it. 
be  coaditionaly  the  performanee^  of  the  condition  muat  be  ahown:  Hawk. 
P.  C,  b.f  2f  c.  37,  s,  45.  ]6ut  to  have  eacaped  twice,  for  a  few  hours,  from 
the  hulka,  is  no  breach  of  the  conditional  where  a  man  has  been  sentenced 
to  transportation,  and  confined  in  the  hulks  for  the  term,  and  discharged  at 
the  end  of  it:  R.  v.  Badeock,  R.  tr  S.  C.  C.  248.  The  pardon  muat  bo 
proved  by  the  nreat  seal:  the  privy  seal,  or  sign  manud,  being  countermand- 
able,  are  not  sufficient:  OuUy^acasej  Leach,  C.C.\\%\  2  W.  £1.  R.  797« 
But  now,  by  the  above  stat  6  G.  4,  c.  25,  a.  1,  where  the  king  ezten^ds  his 
mercy  to  any  convict  of  felony,  excluded  from  the  benefit  of  clergy,  and» 
by  warrant  under  the  sisn  manual,  granta  him  either  a  free  or  conditional 
pardon,  the  discharge  of  such  convict  out  of  custody  in  case  of  a  free,  and 
the  performance  of  tiie  conditions  in  case  of  a  conditional,  pardon,  ahall  have 
the  effect  of  a  pardon  under  the  great  seal.  But  the  king's  pardon  will  not 
make  a  witness  competent,  where  the  incompetency  is  made  part  of  the 
punishment  by  a  atatute,  which  provides  that  he  shall  never  be  admitted  to 
give  evidence  until  the  judgment  be  reversed,  as  in  case  of  perjury  or  subor- 
nation of  perjury,  under  the  stat  5  EL  c.  9,  1  PhU,  Ev.  24,  B.  N.  P.  292,^ 
Holt,  135, 2  Salk  155,  ib.  689, 

Incompetency  from  Interest. "]  It  was  formerly  held  that,  if  %  witness 
had  an  interest  in  the  question  put  to  him,  he  was  incompetent  A  distinc- 
tion is  now  made  between  interest  in  the  question,  and  interest  in  the  event 
of  the  suit;  and,  however  the  former  may  injure  his  credit,  the  latter  only 
can  affect  his  competency:  Walton  v.  Shelley,  1  T.  R.  300;  Bent  v.  Bil- 
ker, 3  T.  R.  32;  R.  V.  Bray,  Cos.  temp,  Hardw.  360;  7  T.  R.  603.  A 
witness  is  interested  in  the  event  of  the  suit,  and  is  incompetent,  when 
either  the  verdict  can  be  evidence  for  or  against  him  in  any  future  cause, 
or  there  is  any  certain  and  immediate  loss  or  benefit  aeeruing  to  him  in  con-; 
sequence  of  the  present :  Carter  v.  Pearce,  I  T.  R,  164 ;  Oilb.  Ev.  106; 
B.  N.  P.  284;  4  T.  R.  17;  7  ib.  62;  King  v.  Boston,  4  East,  582.  As, 
in  an  action  against  the  master,  for  the  negligence  of  his  servant:  Chreen  v. 
N.  R.  Comp.,  4  T.  R.  509;  2  Ld.  Raym.  1007;  Miller  v.  Falco- 
ner, 1  Camp.  251 ;  15  East,  474 ;  3  Camp.  516  ;  Marsh  v. 
""Foote,  8  Taunt.  454;  Rotheroe  v.  Elton,  Pea.  Rep.Sed.  [*942] 
117.  In  an  action  against  the  principal  for  neglisence  in  the 
course  of  broker's  employment,  the  servant  and  broker  are  incompetent  to 
disprove  the  neeligence,  for  the  verdict  would  be  evidence  against  them  of 
the  amount  of  damages  in  subsequent  actions  by  the  master  or  principal : 
Chners  v.  Maintoarins:,  Holt,  139.  In  an  action  against  the  sheriff  for  a 
false  return,  which  was  that  money  was  paid  for  arrears  of  rent,  the  land- 
lord is  not  competent  to  prove  rent  was  due ;  for,  if  the  judgment  be  here 
given  for  the  pit,  it  will  be  evidence  of  damage  for  the  sheriff  against  the 
landlord:  Keightley  v.  Birch,  3  Camp.  521.  In  ejectment,  the  tenant  in 
possession,  upon  whom  the  decburaticm  was  served,  is  not  competent  to  sup- 
port the  deft. 's  title  under  whom  he  holds,  for  he  is  liable  for  mesne  profits, 
and  this  judgment  would  be  evidence  against  him:  Doe  v.  ffilHams,  Cowp. 
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<ftl;  1  Str.  639.  Nor  is  a  witness^  to  whom  the  lessor  of  the  pit  has  {iro* 
mised  to  demise  the  lands,  if  recovered  ;  for,  in  an  action  for  not  perform- 
iag  that  promise,  the  verdict  here  would  be  evidence  of  the  recovery:  Crilb. 
Ev.  122.  Nor  one  who  is  to  repay  money  to  pit,  if  he  fails,  but  not  if  he 
^cceeds,  for  the  same  reason :  Fotherington  v.  Qretnwood^  1  Sir.  129 ; 
and  see  Forresier  v.  Pigouy  I  M.  ^  S.  9.  Nor,  upon  an  avowry  for  rent 
due  from  A.  B.,  is  A.  B.  competent  to  prove  that  the  pit,  who  was  his 
under  tenant,  had  agreed  to  pay  the  whole  rent  mentioned:  Upion  v.  Ctir- 
tiSf  1  JBing'  210.  In  trespass  against  the  sheriff  for  taking  pit's  goods  un- 
der an  execution  against  A.  B.,  A.  B.  is  not  competent  to  prove  the  goods 
his,  since  a  verdict  for  the  deft,  would  discharge  his  debt:  Bland  v.  w9n^ 
fey,  1  N.  R.  381.  In  an  action  on  insurance  of  goods,  the  owner  of  the 
ship  is  not  competent  to  prove  for  the  freighter  that  the  ship  was  seaworthy 
until  released:  Rotheroe  v.  BUony  Pea.  Rep.  117.  No  witness  can  support 
a  modus,  who  would  be  subject  to  tithes,  if  the  pit's  claim  prevail :  Ld. 
Clanrieard  v.  Lady  Dentorif  1  ChmlL  360;  Gilb.  Ev.  113.  Nor  can  any 
support  a  custom  who  claim  under  it,  as  an  occupier  of  land  in  the  same 
parish,  to  establish  the  custom  of  the  out-going  tenant's  taking  the  away- 
going  crop :  1  PAiY.  Ev.  54.  In  an  issue  whether  the  proprietors,  within 
a  chapelry,  are,  by  custom,  liable  to  repair  the  chapel,  such  a  proprietor  is 
not  a  competent  witness,  although  his  property  is  in  the  occupation  of  a 
•  tenant,  who  is  to  pay  rent  without  any  deduction  :  Rhodes  v.  Ainnoorihf 
\  B.  fy  Ji.  87.  In  an  action  for  exercising  a  trade  in  breach  of  a  custom 
which  confined  that  and  other  trades  to  members  of  a  corporation,  a  witness 
who  claims  a  right  to  exercise  a  trade  there,  though  not  a  member,  is  not 
competent  to  negative  the  custom :  Company  qf  Garpentere  in  S  v. 
Haywardf  1  B^g.  373.  Where  a  right  of  common  is  claimed  by  custom, 
one  who  claims  under  the  same  custom  cannot  be  a  witness,  as  the  verdict 
would  be  evidence  in  a  similar  action  for  himself:  1  T.  R.  303;  3  7!  R.  52; 
B.  N.  P.  283 ;  Hockley  v.  Lambe^  I  Ld.  Rayyn.  731.  So,  in  an  action 
at  the  suit  of  one  claiming  common  by  prescription,  for  not  repairing  con- 
ti^ous  fences,  others  claiming  similar  right  of  common  are  not  competent 
witnesses,  for  the  record  will  be  evidence  for  them,  also,  that  the  deft,  was 
bound  to  repair:  Jineeomb  v.  Shore,  1  Sound.  261.  So  all  persons  liable 
to  contribute  to  deft,  for  damages :  French  v.  Bctckhouae,  5  Burr.  2727. 
But  in  an  action  against  the  surety  of  a  collector  of  rates,  to  recover  sums 
received,  and  not  paid  over  by  the  collector,  an  inhabitant  of  the  place  is 
admissible  e:r  necessitate  to  prove  payments  to  the  collector,  although  in 
the  event  of  the  party's  failing  to  make  good  the  deficiency  he  would  be 
liable  to  a  fresh  assessment:  Middleton  v.  Frost,  A  C.  fy  P,  16. 

All  persons  are  incompetent  witnesses  in  any  action  for  the  costs  of 
which  they  are  liable.  Thus,  the  deft's  bail  are  not  competent,  Piesley 
V.  Von  Eschy  2  Esp.  Rep.  606,  Brown  v.  Neave,  Wightw.  406,  1  T.  R. 
164;  though  they  have  not  justified,  if  the  recognizance  be  not  discharged, 
Hawkins  v^  Inwood,  4  C.  ^  P.  148  ;  nor  the  wife  of  such  bail,  Cornish 
V.  Pugh,  8  D.  fy  R.  68 ;  nor  a  person  who  has  voluntarily  paid  money  to 
the  sheriff  in  lieu  of  bail:  Locon  v.  Htggins,  \  D.  fy  R.  N.  P.  C.  46.  So, 
the  sheriff's  officer,  who  has  given  security  for  the  due  execution  of  pro- 
cesses, is  not  competent  to  prove,  in  an  action  for  a  false  return  against  the 
sheriff,  that  he  endeavoured  to  make  the  arrest :  Powell  v.  £bn/,  2  Ld. 
Raym.  1141 ;  1  Str.  450 ;  3  Camp^  523.  The  prochein  ami 
r^048l  *i><l  guardian  of  *an  infant  pit  are  liable  to  costs,  and  incompe- 
tent witnesses:  James  v.  Hatfield,  I  Str.  lSSy2  ib.  1026;  Gilb. 
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JSv%  107;  9  Mk.  611.  So,  if  it  be  proved  in  assumpsit  that  the  goods  weie 
sold  to  the  deft,  and  J,  S.,  deft,  may  not  call  J.  S.  to  prove  that  the  goods 
were  sold  to  himself,  for  he  b  liable  to  contribute  for  costs :  Goodacre  ^ 
Breamty  Pea.  Rep,  174.     In  an  action  by  an  endorsee  against  the  acceptor 
of  a  bill  for  the  accommodation  of  the  drawer,  the  drawer  is  not  competent^ 
to  prove  the  consideration  of  the  endorsee  usurious ;  for,  if  the  endorsee 
fail  in  this  action,  though  the  drawer  will  be  liable  to  pay  him  the  value  of 
the  bill,  yet,  if  the  acceptor  fail,  the  drawee  is  not  only  liable  to  indemnify 
him  for  the  value  of  the  bill,  but  also  for  the  costs  of  tiiis  action :  Jones  v. 
Brooke^  4  Taunt.  464.  'And  this  case  seems  to  overrule  those  of  Uderion 
V.  Mkinsouy  7  7!  R.  480,  and  Birt  v.  Kirkshawj  2  East,  458,  in  which 
it  had  been  held,  that  where  the  witness  was  liable  to  pay  the  principal  sum 
to  whichever  of  the  parties  failed,  the  additional  liability  to  pay  the  costs 
also,  upon  the  failure  of  one,  was  too  remote  an  interest  to  render  the  wit- 
ness incompetent  for  that  party :  see  I  PhiL  Ev.  59.    So,  in  an  action  by 
the  endorsee  against  the  maker  of  a  promissory  note,  the  payee  and  en- 
dorser, become  bankrupt  since  the  date,  and  certificated,  is  not  competent 
to  prove,  for  the  maker,  that  the  note  was  made  for  the  witness'  accommo- 
dation, and  endorsed  after  due;  for,  though  his  certificate  has  discharged  his 
liability  as  endorsee,  he  will  still  be  liable  to  the  accommodation  maker,  if 
obliged  by  this  action  to  pay  the  note :  Maundrell  v.  Kennett,  1  Camp. 
408.     And  where  the  question  was,  whether  a  bill  had  been  delivered  by 
A.  B.  to  the  pit,  to  be  discounted  for  deft,  or  given  to  pit  for  goods  sold 
to  A.  B.,  it  was  held,  that  A.  B.  was  not  competent  to  prove  for  the  deft 
the  former  of  these  facts ;  if  the  latter  be  true,  and  a  verdict  accordingly 
^ven  for  the  pit.  A.  B.  will  be  liable  to  pay  the  deft  the  costs  of  this  ac- 
tion, as  special  damages  for  his  breach  of  duty:  Harmon  v.  Lastret/,  Holt, 
390. 

The  surety  may  not  call  his  principal  to  prove  the  condition  unbroken  : 
Rex  V.  Hortonj  4  Price,  150.  In  an  action  by  D.  against  C.  for  monev 
expended  for  B.,  A.,  who  is  bound  to  indemnify  B.  for  those  expenses,  is 
an  incompetent  witness:  Trelaumey  v.  Thamas,  1  H  BL  303.  Also,  in 
ejectment,  where  the  pit  has  made  out  9^  prima  fade  case  against  the  deft., 
as  tenant  in  possession,  a  witness  called  by  deft  is  not  competent  to  prove 
himself  the  real  tenant,  for  the  verdict  would  have  the  efiect  of  turning  him 
immediately  out,  than  which  his  liability  for  mesne  profits  is  a  remoter  in- 
terest: Doe  V.  Wildej  5  Taunt.  183;  1  Marsh.  7;  Doe  v.  Bingham,  4  B. 
4*  Ji.  672.  **  If  a  person,  who  is  under  no  obligation  to  become  a  witness 
for  either  of  the  parties  to  the  suit,  choose  to  pay  his  debt  beforehand,  upon 
a  condition  that  it  is  to  be  determined  by  the  event  of  that  suit,  he  becomes 
as  much  interested  in  the  event  as  if  he  were  a  party  to  a  consolidation  rule:" 
per  Ld.  ElUnborough,  Forrester  v.  Pigou,  \  M.fy  S.  9. 

An  agent  of  a  party  cannot  be  a  witness  on  his  behalf;  Nash  v.  Cox, 
Lofft,  600.  A  person  who  bought  the  goods  in  his  own  name,  is  not  com- 
petent to  prove  that  he  bought  them  as  agent  for  deft,  Robertson  v. 
French,  4  Esp.  Rep.  246;  Ripley  v.  Thompson,  \2  Moo.  Rep.  SS\  nor  a 
person  to  whom  the  goods  were  furnished  on  the  defL's  credit,  to  prove  for 
the  pit  the  value  of  Sie  eoods;  Wright  v.  Wardk,  2  Camp.  200;  iior  onm 
who  has  obtained  a  judgment  against  an  executor,  to  prove  it,  bona' 
fide,  where  to  a  plea  of  that  judgment,  Kniplene  administravit  ultra,  the 
pit  has  replied  j^er/rffudlem;  Campion  y.Bentley,  1  Esp.  Sep.  343.  So, 
a  witness  who  has  a  power  of  attorney  from  the  pit  to  sue  for  himi  and  who ' 
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expectfl  to  pajr  his  own  debt  out  of  the  money  in  question:  PoweU  r.  Chr^ 
ttfon,  2  Esp*  Bq^.  735.  So,  the  garnisher,  under  a  foreign  attachment, 
who  has  received  the  money,  is  inadmissible  to  prove  the  regularity  of  the 
proceedings,  or  the  justice  of  his  demand:  Ld.  Barrymote  v.  liylot^  1 

Evp^  Bjep.  327.    So,  also,  an  insolvent,  to  recover  money  which 
r  ^9441  is  to  go  to  the  .genet^  fund,  in  an  action  by  his  'assignees: 

Rudet  V.  Ferguaxm^  i  C.  ^  P.  253;  Delqfietd  v.  Freemath  4 
C  4*  '''•  ^7-     In  a  mi'tam  actiorh  for  an  usurious  loan  to  the  bankrupt,- 
before  bankruptcy,  the  banki^pt  cannot  prove  the  usury,  unless  he  has  re- 
baid  the  money,  or  obtained  his  certificate,  though  the  demand  for  the  loan 
has  been  proved  under  the  commission,  and  the  bankrupt  is  ready  to  release 
all  benefit:  Masters  v.  Drayton,  2  T,  It.  496.    And  it  is  a  general  rule, 
that  a  bankrupt  is  incompetent  to  prove  any  feet  in  support  of  his  commi#^ 
sion  though  he  has  obtained  his  certificate,  and  released  his  surplus  and  al* 
lowance.  Field  v.  Curtis,  2  Str  829,  Chapman  v.  (Gardner,  2  H.  Bl* 
279;  but,  after  obtaining  bis  certificate,  and  releasing  his  surplus,  he  is  com- 
petent to  prove  the  handwriting  of  ^e  commissioners,  upon  which  tMf 
Validity  of  the  commission  does  not  depend:  Morgan  v.  Pryor,  2  B.^C.  14^ 
3  D.^B.  215.-    In  an  indictment  for  perjury,  the  party  who  lost  the  ver- 
dict in  consequence  of  that  perjury,  is  inadmissible,  until  he  has  paid  the 
debt  and  costs:  B.  v.  Eden,  I  Esp.  Bep.  97.    A  person  is  not  competent 
to  impeach^  security  which  he  has  given,  though  not  interested  in  the  event 
of  the  suit:  Walton  v.  Shelley,  1  7.  B.  296.     It  has  been  ruled  that  A. 
whose  name  ha(^' been  registered  as  the  part-owner  of  a  vessel,  on  the  oath  of 
D.,  and  has  afterwards  conveyed  such  share  to  B.  by  deed,  covenanting  for 
his  good  title,  cannot  call  B.  to  prove  that  he  had  no  interest  in  the  vessel, 
jNiekson  v.  TTiomas,  1  Stark.  85,  biit  this  decision  seems  overruled  by* 
Bands  v.  Thomas,  5  Mir  S.  244,  where,  on  the  authority  of  i?.  v.  Stale,- 
1  'Stark.  86,  it  was  held,  that  B.,  in  such  a  case,  was  a  competent  witness. 
In  trover  for  a  deed,  the  deft,  admitting  that  he  held  at  the  request  of  J.  S.,' 
for  certain  purposes,  J.  S.  was  considered  an  incbmpetent  witness:  Harris 
son  V.  Vallance,  7  Moo.  304.     A  devisee^  who  takes  an  interest  under  ai 
Will,  is  competent  to  prove  its  execution,  or  the  Sanity  of  the  testator,  see' 
Pyke  V.  Crouch,  I  Ld,  Baym.  120,  Hilliard  v.  Jennings,  tb.  505,  1 
Phil.  Ev.  60;  nor  is  a  remainder-man,  to  prove  the  title  of  the  land:  SmiiH 
y.  Bleekham,  1  Salk.  283;  Sayer,  45;  1  Ld.  Bayrn.  730.    In  an  action 
for  obstructing  a  water-course,  a  person  claiming  a  ri|;iit  to  use  it  is  not  com- 
petent: Jebb  V.  Povey,  2  Esp.  Bep.  679.     A  direct  interest  will  render  the' 
iMtness  incompetent,  however  small  and  inconsiderable:  as  in  trespass,  thef 
question  bein^  whether  a  corporation,  which  had  inclosed  part  of  the  common/ 
had  left  sufiicient  for  the  commoners,  a  freeman  is  insufficient  to  prove  the' 
affirmative,  because  the  rent  must  have  been  for  the  use  of  the  corporation: 
Button  V.  Hinde,  5  T.  B.  174;  2  Vem.  317.    And  it  has  been  held,  that 
a  witness,  who  had  a  remedy  by  action  whichever  party  gained  the  verdict 
would  still  be  interested,  if  there  were  greater  difficulty  in  enforcing  that  re* 
medy  in  the  one  case  than  the  other,  Buckland  v.  Jahkard,  5  7!  JR.  579; 
but  see  1  Phil.  Ev.  68,  where  it  is  suggested,  that  sudi   circumstances 
would  now  be  more  properly  considered  as  afiecting  his  credibility  than  his 
competency.     On  an  indictment  against  a  township  for  not  repairing  a  hi^- 
way,  an  inhabitant  of  another  township,  in  the  eame  parish,  is  not  competent 
eV%n  to  prove  the  road  a  conunon  highway,  for,  if  the  prosecution  succeeds. 
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U  will  Kave  the  ^et  of  dbchargiog  the  other  towddhips  of  the  parish. '  And 
aD  iacompetent  wltneas  cannot  be  asked  any  question  for  theparty  to  which 
his  interest  inclines  him:  1  Fhil.  Ev.  64. 

fFAat  Interest  toill  not  diaquaKfy.^  One  of  the  leading  cases  upon 
•  this  subject  is  that  of  Bent  v.  JBarketj  ih  which  it  was  decided,*  that  an  uor 
derwriter,  on  a  policy  of  insurance,  wad  a  competent  witness  in  an  action 
against  another:  3  7!  S.  27 ;  J3.  K  ^P.  283.     If  a  witness  has  an  equal 
interest  with  both  parties,  he  is  competent  for  either,  as  tp  prove  money 
paid  by  the  deft,  to  him  as  agent  for  pit.,  since  he  is  then  liable  to  one  of 
the  two:  Ilderton,  v.  Jltkimon,  7  T.  R:  480.     So,  the  lessor,  whose  title, 
is  admitted,  may  prove  whether  the  pit.  or  another  was  his  tenant:  Belt  v« 
Horwood,  3  T.  if.  308.     The  pajee  of  an  acoommodation-note  may  prove, 
in  an  action  against  the  drawer,  that  he  endorsed  it  to  plL*for  payment  of 
goods  before  it  was  due^  for,  though  liable  for  goods  sold  to  the 
*plt  if  the  action  fail;  if  it  succeed,  he  would  be  liable  to  the  [^9453 
deft  for  money  paid;  Shutiteworth  v.  Stevens^  1  Camp.  408. 
So,  the  acceptor  of  a  bill  may  prove,  for  the  endorsee  ,aftain$t  the  drawer, 
that  there  were  no  effects  xtf  the  drawer  in  the  acceptor's  hapds:  Staples  v* 
Okinesj.  I  Esp.  Rep.  33 17   And  ode  of  two  joint  drawers  may,  for  the 
payee,  in  a  separate  action  against  the  other  drawer,  prove  his  signature: 
York  V.  Blotty  5  M,  4*  iS.  71;  1  Str,  35.    Where  one  partner  drew  a  bill 
in  the  partnership  name,  and  gave  it  to  his  separate  creditor,  in  an.  action 
hy  that  creditor  against  the  acceptor,  the  deft,  may  call  tHiit  or  the  other  ' 
partner  to  prove  the  bill  drawn  without  authority,  and  their  bankruptcy 
would  not  vary  the  question  of  competency;  for  here,  if  the  pit  fail,  the' 
partner  who  drew  the  bill  would  be  liable  to  him  for  his  former  debt,  and, 
if  the  deft  fail,  liable  to  him  upon  the  bill;  and  the  other  partner  would,  in 
this  case,  have  his  remedy  against  the  drawer:  Ridley -v.  TayloTy  13  East, 
175.    Deft  pleaded  in  abatement  that  the  promises  were  made  by  him 
jointly  with  A.  and  B.    A.  was  held  competent  to  prove,  for  the  pit,  that . 
the  deft,  was  not  authorized  to  make  the  contract,  for,  though  the  pk.  sue* 
ceed,  the  deft,  would  not  be  estopped  from  suing  the  other  partners  for 
contribution ;  and,  in  such  an  action,  as  the  record  of  the  present  may  be   ' 
used  to  prove  the  sum  paid  therein,  the  success  of  the  pit  here  must  be 
rather  prejudicial  to  the  witness:  Hudson  v.  Robinson^  4  M,  ^  S*  476; 
Cassham  v.  Ooldnty,  2  Stark.  417;  see  Taylor  v.  Cohen^  12  Moo.  219. 
In  a  case  where  B.  wa£t  called  as  a  witness  for  the  deft.,  in  an  action  brought 
by  the  pit  for  a  barge  which  W.  had  placed  in  the  hands  of  deft,  and 
which  it  was  alleged  B.  had  sold  to  the  ph.  first,  and  then  to  W.^  B.  was 
held  a  competent  witness  for  the  deft.,  having  been  released  by  W.,  Rod- 
burn  V.  Morris f  4  Bing.  649;  and  it  would  seem  that  he  was  competent, 
even  without  the  release:  ib.  '  * 

A  witness  who  stands  in  the  same  situation  as  the  party  for  whom  be 
gives  evidence,  is  not,  on  that  account,  disqualified ;  as,  if  two  actions  are 
brought  against  two  for  the  si^e  assault,  in  the  action  against  the  one,  the 
other  may  be  a  witness,  1  T.  R.  301;  or,  if  several  are  indicted  for  perjury 
in  swearing  to  the  same  fact:  A  v.  Bray,  2  S.  N.  P.  1120;  2  H.  P.  C. 
280;  and  see  RtuUTs  case,  I  Leach,  C.  C.  151.  Soy  for  one  wh6  chiims  a 
right  of  common  by  prescription,  insight  of  his  estate,  another  who  claims  ' 
a  similar  right  in  right  ot  his  estate  may  be  a  witness:  Harvey  v.  CoUison, 
cited  S.  K  P.  439;  1  7!  R.  302;  B.  N  P.  283..    A  vendor  who  sold  the 
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inheritance  without  a  warranty^  or  covenant  of  titles  may  prove  the  tide  of 
the  vendee:  Busby  r.  Oreerialate^  \  Sir.  445,    A  vendor  who  received 
goods  from  the  pit.  as  a  security,  and  sold  them  on  default  of  payment, 
may  prove  those  facts  for  the  vended,  the  deft. :  'Ward  v.  fVilkinsofh  4 
B.  ^  A,  410;  Nixon  v.  Cutting^  4  Taunt,  18.    The  former  proprietor 
of  a  horse,  who  sold  him  under  wkninty  of  soundness^  is  a  competent  wit-- 
ness  to  prove  him  sound:  Briggs  r.  Crickj  I  Esp,  Rep.  99.    A  dormant 
partner,  not  one  of  the  aontractibg  parties,  who  has  had  no  privity  of  com- 
munication theiein,  may  prove  the  contract:  Mawmanv.  OilMtj  2  Tiaunt, 
325,  n.     In  an  action  by  the  vendee  of  a  stolen  horse,  the  original  owner 
was  admitted,  to  prove  the  theft:  Josephs  v.  Adkins,  2  Stark.  80.     In  an 
action  against  an  attorney  for  negligence  in  purchasing  an  annuity,  the  sop- 
posed  grantor  may  prove  it  a  forgery:  Hunter  v.  Kingj  4  B.  if  A.  209- . 
In  an  action  for  the  mismanagement  of  a  farm,  the  sub-lessor  may  prove  its 
proper  cultivation:  Wishart  v.  BameSy  I  Camp.  341.    The  tenant  in 
possessioh  may  prove,  for  the  reversion,  the  injury  done  to  the  inheritance 
by  the  deft :  Doddington  v.  Hudson^  1  Bing.  258.    A  creditor  who  has 
assigned  his  debt  b  competent  to  increase  the  fund  out  of  which  the  debt  is 
to  be  paid:  Heath  v.  Hally  4  Taunt.  326.     I»V^  action  for  falsely  repre- 
senting the  circumstances  of  a  third  person,  that  person  may  prove  himself 
insohtent:  Shiithy.  Harris^  a  Stark.  47.     A.  lent  B.  a  picture,  who  lent 
it  to  C;  in  an  action  by  B.  against  C,  for  injuring  the  picture, 
E*?46]  A.  is  competent  for  *theplt.:  Lethbridge  v.  Phillips,  2  Stark. 
^ ,  \    544.  *  In  an  action  on  an  insurance,  where  the  only  question  is 

*  concerning  the  original  destination  of  the  ship,  the  captain  may  prove  that 
fact,  though  a  part  owner,  and  liable  to  the  freighters,  had  the  ship  unne* 
cessarily  deviated;  but,  if  the  question  turn  on  a  deviation,  he  is  incompe- 
tent: Be  Symonds  v.  De  la  Cour,  2  N.  R.  374. 

A  witness  is  not  incompetent  because  the  verdict  may  come  to  the  bearing 
of  the  jury,  and  so  influence  them  in  an  action  brought  by  himself,  R.  v. 

.  Brayy  Rip.  temp.  Hard.  358,  which  case  over-ruled  R.  v.  fVhitingj  1 
Salk,  283,  and  R.  y.  Nunez,  2  Str.  1042,  to  the  contrary.  A.  having 
bf<6ught  an  action  against  B.,  B.  filed  a  bill  in  equity  for  an  injunction,  and 

'  A.,  for  his  answer  thereto,  being  indicted  for  peijury,  the  indictment  came 
on  for  trial  immediately  before  the  action,  and  B.  was  held  a  competent' wit- 
ness for  the  prosecution:  R.  v.  Boston,  4  East,  572.  So,  the  borrower 
upon  usury  seems  a  competent  witness  for  the  pit  in  qui-tam  against  the 
lender,  whether  the  loan  has  been  repaid  or  not:  see  1  PhiL  Ev.  48;  Abra- 
hams V.  Bunn,  4  Burr.  2251;  Smith  v.  Prager,  7  T.  R.  60;  and  aee  2 
T.  R.  496;  Ridley  v.  Taylor,  13  East,  175. 

Liability  to  an  action  or  information,  in  case  the  fact  a  witness  is  to  prove 
be  found  otherwise,  is  no  ground  of  incompetency.  Thus,  a  person  who 
has  filled  a  corporate  o£5ce  may  prove  its  usage,  and  what  he  did  therein, 
though,  if  his  acta  be  illegal,  he  would  be  liable  to  a  quo  warranto;  R.  v. 
Bray,  Rep.  temp.  Hard.  358.  And,  although  all  the  members  present 
of  a  corporation  are  liable  for  its  illegal  acts,  any  may  be  witnesses  to  prove 
them :  ib.;  2  S.  N.  P.  1120.  A  party  in  prison,  on  a  charge  of  forgery 
of  a  bill,  may  prove  it  paid,  in  an  action  thereon :  Barber  v.  Oingeil,  3 
Esp.  Rep.  62.   Ai  wager  laid  by  a  witness,  on  the  question  in  dispute,  will 

•  not  make  him  incompetent :  De  Costa  v.  Jones,  Cougf.  736. 

In  an  action  against  an  administrator,  one  of  his  securities  may  proYe  a 
tender  for  him :  Carter  v.  Pearce,  I  T.  R.  163 ;  see  Merish  v.  JFbote,  S 
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Thuni.  455.  TnisCees,  and  executors  in  trusty  not  taking  a  beneficial  in- 
terest, ire  competent  for  their  eestui-que  trust:  Gilb.  Ev.  120;  Baillie  v. 
Wilson,  cited  4  Burr.  225^;  Ch(^title  y.  JVelford,  1  Doug.  140  ;  1 
Mod.  Rtp.  107;  1  P.  PTms,  287  ;  l  Bl  R.  366 ;  Rollison  v.  Bromley, 
12  East,  250  y  Heath  v.  Hah,  4  Tlrnn/.  328  ;  6  Tawn/.  220;  2  iJ/arM. 
20;  1  Ball  fy  B.  100,  414.  A  legatee  who  had  received  his  legacy  is 
competent  to  increase  the  testator's  estate :  Clarke  v.  Oannon,  R.  fy  M. 
31.  A  man  who  has  been  arrested  is  a  good  witness  against  the  sheriff  for 
the  escape :  Cass  v.  Cameron,  Pea.  Rep.  124. 

*  Agents  are  competent  for  their  principals :  B.  N.  P.  289.     A  servant^ 
by  whom  goods  have  been  delivered,  may  prove  the  delivery,  unless  it  ap^ 
pear  to  be  customary  to  pay  him  for  them:  ^dams  v.  Davis,  3  Esp.  Rep. 
48.     So,  a  person  who  is  to  have  a  commission  on  the  sale,  to  prove  goods 
sold :  Murky  v.  languish,  1  C.  4»  Pr  216  ;  Dixon  v.  Cooper,  3  IVil^ 
40.     It  seems  doubtful  whether,  in  an  action  for  work  and  labour,  the  per- 
son who  did  the  work  is  competent  to  prove  that  he,  and  not  the  pit,  is 
the  person  not  to  be  paid  :  Martin  v.  Jackson,  I  C.  fy  P.  17.     So,  in  tres- 
pass for  breaking  in  a  party  wall,  deft  pleaded  a  license,  and  pit  replied 
excess;  the  deft.'s  worknt^n  were  competent  to  disprove  the  excess :  Cuth- 
bert  V.  Gostling,  3  Camp.  515.     A  servant  sent  to  receive  mOney  may 
prove  payment  over  to  his  master  in  favour  of  the  person  from  whom  it  was 
received :  Matthews  v.  Haydon,  2  Esj^  Rep.  509.    A  captain  of  a  ship 
may  prove,  against  the  owners,  that  the  money  lent  to  him  was  foc^^iise 
of  the  ship,  thoush  the  defence  is  that  it  was  for  the  captain's  ovrtijAvans- 
V.  FPilliams,  7  T.  R.  481^  n.;  or  that  it  was,  in  fact,  so  applied,  Rocher  v. 
Busher,  1  Stark.  27;  or,  in  an  action  against  the  owners,  to  prove  the 
corn  put  on  board  was  not  safely  carried:  iMy  v.  Hollock,  Pea.  Rep.  101. 
A  factor  may  prove  a  sale,  though  he  is  to  have  .the  extra  amount  over  a  • 
certain  sum,  Benjamin  v.  Porteous,  2  H.  Bl.  590 ;  so^  servant^*  gr  car- 
riers are  competent  to  prove  payment  or  receipt  of  money  on  delivery  of 
goods :  Barker  v.  Macrae,  3  Camp.  144 ;  Oreen  y.  N.  R.  j 

Comp.,  4  T.  R.  590;  2  Staik.  *Ev.  754.  An  apprentice  to  [*^47] 
prove  he  paid  money  by  mistake :  Martin  ▼.  Horrel,  1  Str. 
647.  But  agents  are  not  competent  concerning  acts  which  are  tortious,  as 
in  actions  for  their  own  negligence  against  their  principal.:  Vrecn  v.  N.  9. 
Comp.,  4  T.  R.  589.  A  servant  who  has  embezzled  and  pawned  his. mas-; 
ter's  goods,  is  a  good  witness  in  trover  against  the  pawn-broker:  B.  N.^P. 
290 ;  Oremway  v.  Fisher,  I  C.  fy  P.  190.  '        '     "   .   • 

Informers  entitled  to  part  of  the  penalty  are  competent,  where  the  sta-  . 
tute  can  have  no  execution  without  their  testimony,  Crilb.  Ev.  128  ;  as  by 
2  0.^2,  c.  24,  s.  8,  for  bribery  at  elections,  where  the  informer  is  compe- 
tent; Howard  r.  Shipley,  4  East,  180  :  Bush  v.  Railing,  Say,'289.  And 
it  is  no  objection  to  the  competency  of  a  witness  that  an  action  is  pending 
against  him  for  bribery  at  the  same  election:  Howard  v.  Shipley,  4  East, 
180.  Though  the  stat  17  G.  2,  c.  40,  leaves  an  option  to  the  judge  to  in- 
flict either  a  fine  or  corporal  punishment,  the  expectation  of  a  share  of  the 
fine  shall  not  render  a  witness  incompetent:  R.  v.  Cole,  I  Esp.  Rep.  169, 
and  see  R  v.  Bland,  5  T.  R.  370. 

Several  statutes  have  made  persons  similarly  interested  competent  wit-  - 
nesses.     By  the  stat  3  JF.  3,  c.  II,  s.  1%  those  parishioners  who  receive 
nothing  from  the  parochial  collection  are  competent  to  prove  mpney  mis- 
spent by  the  churchwardens  and  overseers.  The  stat  27  G.  3,  c.  29,  where 
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penalties  under  £20  are  given  to  the  use  of  the  poor  for  the  benefit  of  die 
parish,  or  other  place,  makes  the  inhabitants  competent :  S.  v.  Davis^  i 
T.  S.  177.  In  actions  against  the  hundred  by  the  party  robbed,  the  inha- 
bitants of  the  hundred  are  made  competent  by  8  G.  2,  c.  16,  «.  15 ;  and 
tiie  party*  robbed  may  prove  the  robbery  and  amount,  B.  N.  P.  187  j-  the 
surveyor  of  the  parish,  in  cases  uixler  the  highway  ac^  by  stat  13  G.  9,  e. 
78,  s.  69,  is  competent;  and,  by  54  O.  3,  c.  170,  s.  9,  so  are  the  rated  in- 
habitants, in  any  matter  concerning  the  rates  or  boundaries  of  the  paririi, 
&c. 

A  witness  who  believes  himself  interested,  but  is  not,  seems  competent: 
1  Phil.  Ev.  50,  52,  n.  (1.)  So,  also,  a  witness  who  considers  himself 
under  an  obligation  of  honour  to  indemnify  bail,  but  has  not  entered  into 
4hat  engagement :  Pederson  v.  Stftjflesy  I  Camp.  145. 

tncompeteticy  from  Interest^  how  removed,}  The  interest  of  a  witness 
may  be  divested  before  trial  by  payment  or  release,  and  his  competency- 
will  then  be  restored.  Thus,  a  release  from  the  deft,  drawer  of  a  bill,  to 
the  acceptor,  will  render  him  competent:  Scott  y^  lAfford^  1  Camp.  249. 
And,  if  the  witness  offer  to  release  or  surrender  bis  interest,  his  competen- 
cy is  restored,  though  the  other  party  refuse  to  accept  the  release:  Beni  v. 
Bakery  9  T.  S.  35;  Goodtitle  v.  Wel/ord,  I  Doug.  139.  Or,  if  the  party 
.<>n  i\'hose  side  the  witness  is  int^sted,  make  an  offer  to  remove  his  inte- 
rest', gnd^the  witness  refuse,  that  will  not  deprive  the  party  of  his  testimony: 
1  PhiL  £!v.  128.  A  rele'ase  of  all  interest  removes  an  objection  of  next  of 
kin,  in  an  action  by  an  administrator:  Ingram  v.  Zto/e,  1  Phil.  Bv.  124. 
But  a  member  of  a  corporation  is  not  a  competent  witness  to  sustain  the 
claim  of  the  corporation,  even  though  he  release  his  interest  in  the  subject 
'  matter  fwf  the  suit:  J)oe  V.  Toothy  3  Young  ^  Jervisy  19.  If  a  creditor  of 
a  bankrupt  agi'e^  to  release  the  estate,  on  an  undertaking  by  one  of  the  as- 
signees to  pay  him  what  should  appear  to  be  justly  due,  he  is  competent,  on 
the  i»rl  of  the  assignees  :  Sinclair  v.  Stevensoriy  I  C.  ^  P.  582.  If  the 
witness  has  given  a  promissory  note,  jointly  with  others,  as  collateral  secu- 
rity, to  indemnify  the  deft.,  and  his  name  be  torn  from  the  note,  by  con- 
s^%  of  all  parties  thereto,  he  nlay  be  examined  for  the  deilL,  without  fnr^ 
tier  release :  Sewell  v.  Slubbs,  1  C.  ^  P.  73.  In  an  action,  by  several 
•owners  of  d  ship,  for  damage  done  to  her,  a  release  from  one  alone  will  ren- 
der tha  master  competent :  Hocklesa  v.  Milchelly  4  Esp.  Rep.  86.  In  an 
*  action  against  the  owner  for  damages  done  by  the  ship,  a  release  from  them 
to  the  pilot  will  render  him  competent,  though  hired  and  paid  by  the  cap- 
tain :  Aldridge  y.  Simmons y  4  Camp.  392 ;  1  Stark.  214.  But,  on  a 
policy,  ffe  captain  is  not  admissible  to  prove  the  barratrous  acts  done  by 

consent  of  the  owners,  without  a  release  from  the  underwriters : 
1^*948]]  \Birdv.  Tt'hompsohy  1  Bsp.  Rep.  339.  A  joint  release  of  a  joint 

liability  to  several  persons,  requires  but  one  stamp:  R.  v.  -ooy- 
/ey,  \C.^  P.  435;  Percy  v.  Bouchter,  4  Camp.  80.  If  one  of  the  bail  be 
a  material  witness,  application  must  be  made  to  substitute  another  on  the 
bail-piece:  JVhatley  v.  Feamleyy  1  Tidd's  Prac.  Z^^\  2  Chit,  Rep.  103. 
So,  if  the  evidence  of  one  of  the  sureties  in  a  replevin  bond  be  necessary: 
Bailey  v.  Baileyy  7  Moo.  439  ;  1  Bing.  92.  The  assignee  of  a  bankrupt 
brought  an  action,  on  the  statute  9  •Snne,  c.  14,  to  recover  moneyloal  by 
the  bankrupt  at  play;  the  bankrupt,  though  certificated,  was  held  incompe- 
tent to  prove  thfe  loss,  but  his  competency  was  restored  by  thred  releases, — 
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Ift,  by  the  bankrapt  to  the  asstgnee;  Sdly,  by  all  the  ereditora  to  the  Imnk- 
iHipt;  ddly,  by  the  assignee,  who  was  not  a  Creditor,  to  the  bankrupt:  and, 
a  year  after  the  commission,  all  the  creditors  who  had  proved  raighk  be  pre*- 
sumed  to  be  all  the  creditors:  Carter  v.  Jlbbotj  I  B.  Sr  C.  444,  9*  c;  2  D. 
t^'R*  575.  A  legatee,  who  has  been  paid  before  trial,  is  a  competent  wit-- 
ness  to  increase  the  estate:  Clarke  v.  Oannouj  R.  fy  M.  31.  In  such  cases^. 
.  the  release  mast  either  be  produced  in  court,  or  evidence  given  of  its  loss  r 
Larking  r.  Gerrard^  1  Camp.  S7.  But  a  residuary  legatee  is  not  made- 
competent  for  the  executor,  by  releasing  to  him  all  claim  to  the  debt,  for,, 
if  the  executor  fail,  he  must  pay  the  costs  of  his  own  attorney,  which  will 
be  a  charge  upon  the  estate:  Baker  v.  Legewhiitj  4  Camp.  27.  In  an  ac- 
tion against  a  minor,  a  release  by  the  guardian  is  insufficient :  Fraser  y, 
Marshf  2  Starki  41.  So,  wbere>  notwithstanding  a  release  and  assign* 
ment  of  all  interest,  it  appears  that  the  witness  was  still  liable  for  costs,  to- 
the  attorney  employed  to  bring  the  action :  BeU  v.  Smithy  1  D.fy  R.  846. 
#.  f.;  5  ^.  4- C.  163. 

Parties  to  suit.  Incompetency.'}  Parties  to  the  suit  cannot  be  witnesses: 
for  themselves,  or  their  joint  suitors:  1  Fern.  230;  1  P.  tFms.  596;  Crilb. 
Ev.  116;  1  Phil.  Ev.  64,  Not,  though  mere  trustees,  £auerman> v.  Ra» 
deniusj  7  T.  R.  668  ;  or  the  prochein  ami  of  an  infant,  Clutterlmck  v. 
Ld.  Huntingtowevj  1  Sir.  506;  James  v.  Hatfield^  1  ib.  548;  and  see  2fi. 
1025;  Qilb.  Ev.  107.  Nor  if  ^bstantially  a  party  to  the  suit,  though  not 
parties  on  the  record:  as,  in  an  action  against  one  of -several  partners,  thie 
deft,  cannot  call  one  of  the  other  partners,  nor  render  him  competent  by 
release:  Simons  v.  Smithy  R.  fyM.29'j  but  see  post y  949.  The  governors 
of  the  poor  under  an  act  which  enables  them  to  assess  rates,  but  makes  them 
liiable  to  costs  on  appeal,  are  not  competent  on  the  trial  of  such  sipfeail:  R, 
V.  St.  Mary  MagdahUy  Bermondseyy  3  Easty  7. 

Partiesy  when  Competent.  ]  Parties  to  the  suit  may,  if  willing,  be  called 
for  the  adverse  party,  Norden  v.  Williamsony  1  Taunt.  387,  but  cannot 
be  compelled  to  give  evidence:  Feron  v.  OrangeVy  3  Camp.  178;  1  PhU. 
Ev.  67.  Persons  who  are  parties  to  a  suit  in  a  corporate  capacity,  and  con- 
sequently not  individually  liable  for  costs,  and  who  have  u6  interest  in- the 
question,  are  competent:  1  Phil.  Ev.  65.  '  Thus,  in  an  action  against  the 
governors  of  the  Foundling  Hospital  for  work  and  labour.  Lord  Ktavi^ 
admitted  several  governors  for  the  defence:  Pea.  Rep.  153;  anft see  d'lJlfik 
401.  And  freemen  have  been  admitted  to  establish  the  right  or  the  corfMk 
ration  of  London  to  tolls,  2  Lev.  231,  1  Vent.  254,  351,  Oilb.  Ev.  126, 
Pea.  Ev.  174;  but  this  has  been  doubted:  B.  N.  P,  390;  Burton  V.  Hinde, 
5  T.  R.  174.  In  an  action  for  a  malicious  prosecution,  the  evidetiae  given 
by  the  deft  on  the  prosecution  is  said  to  be  admissible  for  him  in  the  action: 
Cobb  V.  Carry  B.  N.  P.  14;  and  see  6  Mod.  216,  In  an  action  on  the 
Stat  of  Wintony  13  Ed.  1,  c.  2,  pit  is  competent,  "from  necessity,  on 
default  of  other  proof,''  to  prove  the  amount  of  his  loss,  2  Roll.  Ab.  6S6, 
B.  N.  P.  289,  1  Jltk.  37,  stat  3  G.  2,  c  16,  s.  15,  but  not  other  facts: 
Rep.  temp.  Hardw.  88.  A  person  arbitrarily  made  deft.,  to  prevent  his 
testimony,  may,  if  nothing  be  proved  against  him,  be  sworn  as  a  witness 
for  the  other  deft. :  B.  N.  P.  283.  Bot  a  deft.,  against  whom  nothing  is 
proved,  is  tiot  entitled,  at  the  close  of  the  pit 's  case,  aa  a  matter 
*of  right,  to  be  admitted  for  the  co-deft :  Emmet  v.  Buttery  7  [^9493 
Taunt.  607.     Nor  has  such  a  deft,  a  right  to  be  acquitted,  until 
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aU  the  othtf  evidence  tor  the  ddence  is  finished;  by  JSe»/,  C.  J.,  IPrigU 
T.  Paulifif  I  B.  ^  Mi  128;  see  1  iS/aryi;.  98.  In  a  joint  action  against  a 
justice  sod  a  constable^  where  the  latter  is  completely  justified  by  the  war- 
ranty he  may  be  a  witness  for  the  former,  after  his  whole  case  is  finished: 
fFard  v.  Boumef  2  Phil.  Eib.  304.  If  one  of  several  defts.  plead  bis 
bankruptcy,  and  the  rest  the  general  issue^  the  former^  though  he  has  obtain* 
ed  his  certificate,  is  not  competent  for  the  latter:  Raven  v.  Dunning^  3  Btp^ 
B^.  2S :  Bowie  V.  Child^  3  Camp.  283;  and  see  Emmett  v.  Bradlej/j  1 
Mao.  C.  P.  332.  But,  if  a  noUe  pronqui  has  been  entered  as  to  him,  be 
will  be  e<mipetent:  1  Moo.  339;  7  Taunt.  607;  M^Iver  r.  Humbkt  16 
JBot/,  171. .  Where  one  of  several  defts.  in  trover  sufiers  judgment  by  de- 
fault, he  is  competent  upon  the  trial  for  the  co-defts.,  for  he  is  not  liable 
for  their  costs,  if  they  be  convicted,  nor;  if  acquitted,  is  his  own  liability 
Aiatia»xmA\  Wgrd  Y.  Haydonj  2JEsp.  Bep.  553;  see  Mar^h  v.  Smith,  1 
<7.  -4"  *'  ^77-  S^^  ^  ^  ^^  competent  for  the  pit,  against  his  co-deft. : 
Chapman  v.  Oraves^  2  Camp.  333  (n.yjMant'9.  Maimoarringi  2  Moo.  , 
13.  Yet  such  deft,  has  been  adagdtted  to  prove  for  pit,  in  ejectment,  that 
the  other  deft;,  was  in  possession:  Doe  v.  Greeny  4  Esp.  Bnf.  198.  A  co- 
trespasser,  not  joined,  may  be  sworn  for  the  pit,  though  satisfaction  from  the 
ddft.  is  adischarge  to  him:  B.  N.  P.  86;  2  Camp.  333;  Morrisr.  Daubig^ 
9iy,  5  B.  Moo.  319;  but  see  Lethbridge  v.  Phillips^  2  Stark.  546$  and  9 
Stark.  Ev.  764,  (n).  But,  in  assumpsit,  if  a  deft  suffer  judgment  by  de- 
fault, he  is  neither  competent  to  negative  the  contract  for  the  other,  Brown 
V.  FoXf  1  Pkil.  Ev.  78,  S  Taunt.  141,  nor  to  prove  it  for  the  }dt:  Brown 
V.  Brown^  4  Taunt.  752  ;  and  see  8  ib.  139.  Nor  is  a  witness,  who  is 
proved  to  be  a  partner  with  the  deft,  competent  to  prove  himself  alone  lia- 
ble, Goodacre  v.  Breame,  Pea.  Bep.  175,  Evans  v.  Teatherdj  2  Bing. 
133;  if  released,  he  may:  Foufigy.  Baine^  1  Esp.  Rep,  103;  Simons  v. 
SmilhjU.Sr  M.  29,  contra;  and  see  Cheyne  v.  Hooper ^  4  En^.  Rep.  112. 
Yet,  if  a^co-contr^ctor  be  not  joined,  he  is  competent  for  the  pit,  Blaehett 
V.  Weir^  iA^C  385  ;  and  to  prove,  his  own  joinder  being  pleaded  in 
abatement,  that  the  deft,  contracted  alone :  Hudson  v.  Robinson,  4  JM*.  ^ 
S.  475.  If  a  witness  for  the  pit  be  made  deft  by  mistake,  the  court,  on 
motion,  will  strike  out  his  name:  1  Sid^  441;  B.  N.  P.  285. 

Husband  and  Wife,  Incompetency  q/!]  Neither  the  husband  nor  wife  of 
a  party  to  a  suit  can  be  called  to  give  evidence  upon  either  side:  Co.  Lit. 

..  6,t*.)5  OM'  Ev.  119;  1  Phil.  Ev.  Tl:  Bent ly  v.  Cooke,  cited  in  2  T.  R. 
265;  Sir  T.  Raym.  1 ;  2  Hale  P.  C.  SOI ;  2  Ld.  Raym.  752.  So  if,  though 
not  a  party,  the  suit  be  broughtfor  the  benefit  of  either :  Davis  v.  Dinwooay^ 
4  T.  R.  678.  But  that  they  are  not  competent  to  give  any  evidence  in  col- 
lateral ctbes  which  has  a  tendency  to  criminate  each  other,  the  doctrine 
ruled  in  Rex  v.  Cliviger,  2  T.  R.  265,  has  been  questioned  and  restricted 
in  the  case  of  Rex  v.  Inhabitants  of  Ml  Saints,  Worcester,  1  Phil.  Ev. 
74.  And,  in  an  action  between  third  persons,  if  the  evidence  of  the  wife 
merely  tend  to  expose  her  husband  to  a  l^d  demand,  she  is  not  incom- 
petent: Williams  v.  Johnson,  1  Str.  504;  Tiley  v.  Cowling,  Ld.  kaym. 
744;  contra,  ante,  54,  571-4.     The  widow  of  the  testator  is  competent  for 

'  the  pit  against  the  executors:  Beveridge  v.  Minter,  I  C.  4*  P*  364.  But 
a  widow  cannot  be  asked  to  disclose  a  conversation  between  herself  and  her 
late  husband,  Daken  v«  Hasler  1  R.  8^R.  198;  nor  a  woman  divorced 
a  vinculo  matrimonii:  6  East,  192.     The  wife  is  not  permitted  to  give 


evidence,  though  the  husband  consent:  Rep.  timp.  Hard.  264.   A  woman 
who  had  cohabited  with  one  indicted  fof  forgery,  whom  also  he^repreaented 
on  the  trial  to  be  his  wife,  but  because  that  objection  Was  taken  to  her  com** 
petencji  denied  to  have  ever  been  married^  has  been  held  incompetent  by 
Ld.  Kenyan^  and  the  question  is  considered  doubtful:  Camp^ 
belly.  Tremlowjl  Price^  81,  83.    A  *bankrupt^s  wife  maybe  [*9503 
examined  before  the  commissioners,  by  stat  21  J.  1,  c.  19,  s.  5. 
In  appeal  against  an  order  of  bastardy,  she  may  prove  an  adulterous  inter-i  . 
course,  Rep.  temp.  Hard.  82,  Rex  y.  Luffe,  8  £05/,  203;  but  not  want 
of  access:  11  Ecat,  152;  1   fVih.  340.     For  declarations  of  husbandand 
wife,  see  <<  Admi^onSy^^  54.     A  kept  mistress  is  not  incompetent  to  give 
evidence  for  her  protector,  although  she  has  past  by  his  name,  and  has  ap- 
peared in  the  world  as  his  wife,  Baiihetve  v.   Oattndo;  but,  in  a  case 
where  a  criminal  called  his  alleged  wife  to  prove  a  fact,  and,  upon  beinc 
told  that  his  wife  could  not  give  evidence,  denied  that  she  was  his  wife,  La. 
Kenyan  rejected  her  testimony:  cited  by  Richards,  C.  B.,  in  Campbell y. 
Tremlowy  1  Price,  81.     And  where,  ia  ^at  case,  an  arbitrator  had  reject-   . 
ed  the  testimony  of  a  woman  who  had  been  held  out  as  the  Wife  of  a  party, 
it  was  considered,  that  she  was  rightly  rejected;  and,  where  a  woman  en- 
tered her  .alleged  husband's  name,  with  a  note  in  the  margin,  <<married'' 
she  was  concluded,  Mace  v.  Cadell,  Cowp.  233^  from  denying  that  fact, 
and  afterwards  giving  evidence. 

•Attorneys,  Competency  of .'\  Confidential  communications  to  the  attor- 
ney in  the  cause  of  his  client  are  privileged,  and  cannot  be  revealed,  either 
in  that  or  any  cause,  Wilson  v.  Ratsall,  4  T.  R.  753,  though  the  proceed- 
ings to  which  they  relate  be  at  an  end;  i^nd  this  is  the  privOege  of  the  client 
and  not  of  the  attorney:  ib.  Therefore,  in  an  action  by  the  assignees  of  a 
bankrupt,  communications  made  by  the  bankrupt  to  his  attorney  may  be 
given  in  evidence  to  prove  the  act  of  bankruptcy,  if  the  bankrupt  consents: 
Merle  y.  Moore,  2  C.  fy  P.  275.  Nor  is.  an  attorney  at  liberty  to  disclose 
evidence  which  has  been  confidentially  communicated  to  him  by  his  client, 
though  his  client  is  not  a  party  to  the  cause  before  the  court:  Rexy.  With^ 
ers,  2  Camp.  578.  And  communications  made  by  a  party  fo  an  attorney 
are  confidential,  although  they  do  not  relate  to  a  cause  existing  or  in  pro- 
gress at  the  time  they  were  made :  Cromack  v.  Heathcote,  4  Moo.  357; 
2  B.  4'  B.  4.  The  privilege  of  not  being  examined  as  to  the  facts'  com- 
municated to  an  attorney,  extends  only  to  those  communications  which  relate 
to  the  purposes  of  either  bringing  or  defending  an  action  or  suit  existing 
at  the  time  of  the  communication,  or  then  about  to  be  commenced:  Wil- 
liams y.  Mundie,  R.  4*  Af.  34.  A  solicitor  under  a  commission  of  bank- 
rupt is  not  bound  to  produce  the  proceedings  under  the  commission',  in  a 
collateral  action,  where  the  proceedings  might  tend  to  the  detriment  of  his 
clients:  Laing  v.  Barclay,  3  Stark.  42.  And  where,  on  an  issue  as  to  the 
liability  of  the  defts.,  as  partners,  an  attorney,  subpoenaed  to  produce  a  com- 
position-deed, executed  between  them  and  another  firm,  showing  the  part- 
nership, may  object  to  the  production  of  the  instrument,  on  the  ground  that 
the  disclosure  of  its  contents  may  prejudice  the  latter  in  disputes  with  other 
persons:  Harris  y.  Hill,  I  D.  ^  R.  N.  P.  C.  17.  The  rule,  as  to  privi- 
leged communications,  extends  to  an  attorney's  clerk  actine  on  behalf  of 
his  master,  as  well  as  to  the  attorney  himself:  Taylor  v.  Foster,  2  C.  ^^ 
P.  195;  f^  D.  ^  R.  347.  The  agent  of  the  attorney  is  also  privileged:  Par- 
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J^ns  y.  Hawis^atUrfl  Stark.  239.  And  aa  interpreter  who  is  preseatat 
eoovetsations  between  a  foreigner  and  his  attorney,  is  equally  bound  to  se^ 
•eirecy  as  the  attorney  himself:  Du  JBarre  V»  Livefte^  Pea.  Mep*  77. 

When  competent,  an  attorney  is  not  restrained  from  giving  evidence  of 
a  conversation  between  him  and  his  client,  touching  the  justice  of  his  soi^ 
after  a  writ  of  inquiry  executed  on  an  interlocutory  judgment,  and  a  cono^ 
promise  thereupon:  for  the  purpose  of  the  suit  having  been  answered,  the 
communication  could  not  be  Said  to  have  been  made  by  way  of  instruction 
for  conducting  the  cause;  Cobden  v.  Kendrick^  4  Zl  A  431.  Nor  are  com- 
munications made  by  a  client  to  his  attorney  not  in  the  character  of  an  at- 
torney: as,  where  the^  are  not  for  the  purpose  of  asking  his  legal  advice, 
but.  to  obtain  information  as  to  the  matter  of  fact,  which,  might  nave  beea 

C^^fE  J  n  made  by  any  other  person  as  well  aa  an  attorney,  they,  are  not  pri-^ 
'  ^*^*  J  vileg^d,*  and  may  be  disclosed  by  the  iaittocney :  BramweU  v,  Z«- 
ciw,2J?.4'P.745;4i).4'C.367.  And  an  attorney isbound  to  disclose, when 
called  as  a  witness  by  the  adverse  party,  the  contents  of  a  notice  which  he 
received  to  produce  a  paper  in  the  hands  of  his  client;  the  privilege  of  the 
client  only  extending  to  exclude  the  disclosure  of  any  fact  communicated 
confidentially  to  the  witness,  in  the  character  of  his  attorney:  Spencer  y, 
Sekulenburgyl  East} 251  j  s.  c;  3  Smithy  325.  And  an  attorney  is  not 
privileged  from  giving  evidence  of  collateral  facts;  therefore,  he  may  be 
obliged  to  prove  that  his  client  swore  to  and  signed  an  answer,  upon  which 
the  latter  is  indicted  for  perjury:  Doe  d.  Jupp  v.  •Andrews,  Cowp.  645. 
Thus,  a  knowledge  of  a  client's  hand  writing,  obtained  by  his  attorney  from 
having  witnessed  his  execution  of  a  bail-bond,^  is  not  a  confidential  know* 
ledge,  so  as  to  privilege  the  attorney  from  answering,  when  called  on  the 

?art  of  the  pit  to  prove  the  deft.'8  hand  .writing  on  the  trial :  ffurd  v. 
^horingf  IC.  fyP.  372.  The  pit.  may  call  the  former  attorney  of  the 
deft,  to  prove  an  offer  by  him  on  Uie  pari  of  his  client  to  settle  the  account^ 
and  to  pay  a  ^um  of  money  as  di^e  to  the  pit :  Turner  v.  Railtonj  2  Ejp, 
JRep.  474.  And  an  attorney,  who  prepares  deeds  which  are  granted  on  a 
usurious  consideration,  is  a  competent  witness  to  prove  the  usury,  DuJ^ 
y.  Smithy  Pea,  Rep*  108;  and  be  may  disclose  facts  which  he- might  have 
known  without  being  intrusted  as  an  attorney  in  the  cause:  J?.  N.  P.  284. 
But  where  an  attorney  has  come-  to  the  knowledge  of  a  deed,  &c.  having 
been  destroyed,  from  the  circumstance  of  his  having  been  employed  as  an 
attorney,  he  cannot  be  examined  as  to  the  fact,  the  knowledge  of  whi<;h  was 
so  obtained:  Robson  v.  Kemp^  5  Esp,  Rep.  52,  A  person  who  is  by  pro- 
fession an  attorney,  if  not  emplojred  in  the  particular  business  which  is  the 
subject  of  inquiry,  is  a  competent  witness,  aUhough  he  may  have  been  con- 
fidentially consulted:  Wilson  T.  Rastttl,  4  T.  R.  753.  A  letter  written 
by  an  attornej|r  to  his  clien^  and  produced  with  the  client's  signature  en- 
dorsed on  it,  IS  evidence  a^inst  the  client:  Meyar  v.  Sefton^  2  Stark.  275. 
An  attorney  may  be  examined  as  to  facts  which  he  knew  before  his  retainer, 
1  Vent.  197;  but  he  cannot  be  permitted  to  allege  that  his  client  told  him, 
before  an  action  broudit,  that  be  intended  to  waive  a  forfeiture  on  which  he 
supports  hb  action:  GoodSght  v.  Budge,  Lofft,  21.  A  person  to  whom 
a  parly,  supposing  him  to  be  an  attorney,  makes  confidential  communica- 
tions respecting  his  cause,  is  not  privileged,  but  is  bound  to  give  evidence 
of  theih:  Fountain  v.  Youngs  6  Esp  Rep.  113» 

Counsel,  JirUtrators,  ifc  Competency  qf.}  Counsel,  when  acting  m 
"^hat  character,  cannot  be  cidled  as  witnesses,  and  are  excluded  on  the  i 
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ground  as  attorneys;  therefore  a  barrister  cannot  be  examined  as  a  yitness 
to  prove  what  was  stated  by  him  on  a  motion  before  the  court:  Cutry  v% 
Waltevj  1  Esp,  Rep.  456.  And  and  a  party  will  not  be  allowed  to  go  inte 
evidence  of  the  time  when  the  counsel  for  the  opposite  party  was  retained, 
either  by  calling  the  counsePs  clerk  or  otherwise,  as  the  retaining  of  coun- 
sel falls  within  the  rule  respecting  confidential  communications:  Foote  t. 
Haynej  2  C.  fy  P.  545. 

An  arbitrator  will  not  be  allowed  to  depose  as  to  what  transpired  before 
him,  either  upon  the  examination  of  the  parties  themselves,  or  on  an  in- 
spection of  their  books,  upon  the  principle  that  the  parties  themselves  could 
not  have  been  examined  in  the  former  cause.  Therefore,  where  a  cause  has 
been  referred,  and  the  arbitrator,  upon  inspection  of  pit's  books,  and  exa- 
mination of  the  parties,  finds  that  the  pit.  had  no  cause  of  action,  in  an  ac- 
tion for  a  malicious  prosecution,  the  arbitrator  cannot  be  examined,  to  prove 
those  facts:  Habersham  v.  Torbj/y  3  Esp.  Sep.  3S.  But  an  arbitrator  may 
be  called  to  prove  what  matters  were  claimed  before  him  on  a  reference: 
Martin  v.  TAorntorif  4  Esp.  Sep.  181. 

Public  Offieers  and  others.']  By  the  operation  of  the  same  rule  putQ^A-i 
these  'persons  are  privileged;  as  the  official  communications  be-  L  ^*''^J 
tween  the  governor  and  law  officer  of  a  colony,  Wyatt  v,  Gore^  Holty  299; 
orders  given  by  a  governor  of  a  colony  to  a  military  officer,  2  Stark.  183; 
a  correspondence  between  an  agent  of  government  and  a  secretary  of  state, 
Anderson  v.  Sir  W.  Hamilton^  2  B.  ^  B.  136,  n.,  and  the  report  of  a 
military  court  of  inquiry,  Home  v.  Ld,  T.  Bentick,  ib.f  130. 

Examination  of  Witnesses. 

On  the  examination  in  chief,  leading  questions,  or  such  questions  as  sug« 
guest  to  the  witness  the  answer  to  be  made,  and  where  the  answer  yes  or 
no  would  be  conclusive,  are  inadmissible;  but  questions  which  are  intended 
merely  as  introductory,  and  which,  whether  answered  in  the  affirmative  or 
negative,  would  not  be  conclusive  on  any  of  the  points  in  the  cause,  may 
be  asked;  and,  when  necessary,  it  it  allowable,  to  some  extent,  to  direct  the 
witness'  attention  to  the  subject  of  inquiry:  Nicholas  v.  Dowding,  I 
Stark.  81,  2  ib.  128.  Thus,  where,  from  the  nature  of  the  case,  the  mind 
of  the  witness  cannot  be  directed  to  the  subject  of  inquiry  without  a  parti- 
cular specification  of  it,  as  if  he  is  called  to  contradict  another  as  to  the 
contents  of  a  particular  letter  which  is  lost,  and  cannot,  without  suggestion, 
recollect  the  contents,  the  particular  passage  may  be  suggested  to  him : 
Courteen  v.  Touscy  1  Camp.  43.  And  where  a  witness  is  called  to  prove 
a  co-partnership,  between  several  persons  whose  names  he  does  not  remem- 
ber, the  list  of  names  may  be  read  to  him,  and  he  may  be  asked  whether 
those  persons  are  members  of  the  firm  :  ^cerro  v.  Petroni,  I  Stark.  100 ; 
1  Stark.  Ev.  127.  And,  if  a  witness,  on  his  examination,  in  chief,  shows 
himself  decidedly  adverse  to  the  party  calling  hin^  it  is  in  the  direction  of  the 
Judge  to  allow  the  examination  to  assume  the  form  of  a  cross-examination ; 
and,  also,  if  the  witness  stands  in  a  situation  which  of  necessity  makes  him 
adverse  to  the  party  calling  him,  the  counsel  may,  as  a  matter  of  right,  cross- 
examine  him :  per  Bestf  C.  J.,  Clark  v.  Saffery,  R.  ^  M.  J  2a. 

As  to  actual  knowledge,  a  witness  stating  facts  can  only  state  those  of 
which  be  has  a  personal  knowledge,  and  cannot  be  examined  as  to  his  belief 
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or  persuasion,  Actrro  v.  Petroni;  where,  howeyer,  a  witness  deposes  as  to 
matter^  of  skill  and  judgment,  or  matters  wherein  his  knowled^  is  derived 
from  general  information,  the  opinions  of  experienced  persons,  in  thi^  rule, 
is  rendered  admissible;  as  where  professional  men  and  others  give  evidence, 
formed  from  their  professional  experience  and  skill. 

Cross  Examination.']  In  cross-examination  greater  latitude  is  allowed  ia 
the  manner  of  putting  questions,  and  a  witness  may  be  so  led  as  to  bring  him 
directly  on  the  point  as  to  the  answer;  but  not  to  go  the  length  of  putting  into 
the  witness'  mouth  the  very  words  he  is  to  answer,  per  Eyre,  C  J.,  24 
Si.  Tr.  Ph.  284;  nor  must  the  questions  put  assume  facts  to  have  been 
proved,  or  that  particular  answers  have  been  given  contrary  to  the  fact  It 
IS  not  allowable  to  ask  irrelevant  questions,  but,  if  answered,  they  cannot 
be  contradicted:  mrrisv.  Tippeii,2  Camp.  637;  Spencelyy.  fVUlot^  7 
Easty  109;  2  Stark.  157.  As  to  what  are  i^elevant  or  irrevelant. questions, 
they  must  depend  upon  the  issue  on  record. 

If  a  witness  is  called  by  a  party  merely  for  the  purpose  of  producing  a 
written  instrument  belonging  to  the  party,  which  is  to  be  produced  by 
another  witness,  he  need  not  be  sworn,  and  unless  sworn,  he  is  not  subject 
to  cross-examination,  1  Phil  Ev.  260,  R.  v.  Brooke^  2  Stark.  473;  bat,  if 
sworn,  he  may  be  cross-examined,  though  no  question  has  been  asked  him 
in  chief:  i&.,  1  Esp.  Rep.  357.  A  witness  cannot  be  cross-examined  as  to 
what  he  swore  in  an  affidavit,  unless  the  affidavit  be  produced:  SainthiUy. 
Boundf  4  Esp.  Rep.  74.  What  is  opened  by  the  counsel  of  one 
[^9583  P^^y  *^  presumptive  evidence  in  favour  of  his  client  against  the 
other,  cannot  be  examined  into,  on  cross-examination  of  his  wit- 
ness, if  they  have  not  been  examined  in  chief,  as  to  the  facts  so  stated  in  his 
favour:  Lucas  v.  Novosilieski^  1  Esp.  Rep.  297.  Thus,  an  engineer  may 
be  examined  as  to  his  judgment  on  the  effect  of  an  embankjnent  in  a  harbour, 
as  collected  from  experiment:  Folkes  v.  Chad,  cited,  4  T.  R.  498.  So, 
the  testimony  of  medical  men  is  constantly  admitted  with  respect  to  the  cauae 
of  disease;  and  witnesses  may  alto  be  asked  as  to  their  opinion  of  the  identi- 
ty of  parties,  or  their  handwritings,  &c.;  ante,  553.  And  it  has  been  ruled 
at  nisipriuSy  that,  if  a  witness  has  been  once  examined  by  a  party,  the 
privilege  of  cross-examination  continues  in  every  stage  of  the  cause,  so  that 
the  other  party  may  call  the  same  witness  to  prove  his  case,  and,  in  exa- 
mining him,  may  ask  leading  questions:  1  Phil.  Ev.  260;  Dicherson  y. 
SheCy  4  Eisp.  Rep.  67.  A  witness  cannot  be  asked,  on  his  cross-examina- 
tion, whether  he  has  written  such  a  thing,  but  the  paper  should  be  pat  into 
his  hands,  and  he  should  be  asked  whether  it  is  his  writing,  Queen^s  ease^ 
2  B.  Sr  B.  293;  if,  in  such  case,  he  admits  it  to  be  his  writing,  he  cannot 
be  asked  whether  certain  statements  are  in  it,  but  the  whole  letter  must  be 
read:  ib.y  288.  According  to  the  ordinary  rule,  the  letter  is  read  as  the 
evidence  of  the  cross-examining  counsel,  as  part  of  his  evidence  after  he 
shall  have  opened  his  case:  but,  if  he  suggests  to  the  court  that  he  wishes 
to  have  the  letter  read  immediately^  in  order  that  he  may  found  certain 
questions  on  the  contents  ot  it,  it  will  be  read  as  part  of  the  evidence  of  the 
counsel  proposing  it:  ib.y  290;  3  Stark.  Ev.  1742, 1750. 

Re-examinatum.}  It  must  be  confined  to  the  subjeet-nutter  of  cross-ex- 
amination. Where  a  witness  in  support  of  a  prosecution  has  been  examined 
as  to  any  declarations  made  by  himi  or  acts  done  by  him,  to  proeure  pefsoos 
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corrupily  to  give  evidence  in  support  of  the  prosecution,  it  is  not  compe- 
tent to  the  accused  to  examine  witnesses  in  his  defence  to  prove  such  declar* 
ation  or  acts,  without  first  calling  back  such  witnesses  examined  in  chief,  to 
be  examined  as  to  the  fact  whether  he  ever  made  such  declaration  or  did 
such  acts:  Queen^s  case^  2B.  fy  B.  311.  In  civil  cases,  the  Judge  will  al- 
low the  pit's  counsel;  after  he  has  closed  his  case,  to  recall  a  witness  to 
prove  a  point  omitted  to  be  proved  in  the  first  instance:  thus,  in  trespass, 
quart  clauntm/regitf  the  pit's  counsel,  after  he  has  closed  his  case,  may 
recall  a  witness  to  prove  that  the  locus  in  qiu>  was  ^n  the  possession  of  the 
pit,  which  he  had  omitted  to  do  on  his  previous  examination:  Brown  v. 
OileSf  IC.^P.1 18.  In  an  action  for  seduction,  it  has  been  ruled,  that  the 
pit's  cmmael  jnav  call  witnesses  to  prove  the  general  good  character  of  the 
party  seduced,  if  sueh  cliaiacici  kwi  baen  attacked  in  cross-examination^ 
Bater.  Hill^  IC.^P.  100;  contra,  DoddT.  Norris^  3  Camp.  619.  If 
a  witness  called  by  the  pit  has  been  examined  and  cross-examined,  and  has 
quitted,  and  the  deft,  has  afterwards  occasion  to  call  the  same  witness  back 
to  prove  his  case,  the  counsel  for  the  deft,  is  not  bound  to  examine  in  chief, 
but  may  put  leading  questions,  as  in  cross-examination:  Dickinson  y.  Shee, 
4  Esp.  Rep.  67. 

Separate  Examination^]  When  it  is  desirable  that  the  witnesses  should 
be  examined  separately,  out  of  the  hearing  of  each  other,  to  prevent  them 
from  hearing  the  testimony  of  each  other,  the  court  will  order  the  witnesses 
to  withdraw,  and  if  any  witness,  after  the  order,  remain  in  court,  he  cannot 
be  examined,  Mt.^Gen.  v.  Bulpitj  9  Price,  4 5  but,  when  the  witnesses 
in  the  cause  are  ordered  out,  the  attorney  may  remain  and  be  afterwards 
called  as  a  witness:  Pomeroy  v.  Bcuideiey  R.  fy  M.  430. 

Credit  of  Witness,  how  impeached  and  Supported.]  The  party  against 
whom  a  witness  is  called,  may  disprove  the  facts  stated  by  him,  or  may 
examine  other  witnesses  as  to  his  general  character;  and  a  letter 
•written  by  a  witness  may  be  given  in  evidence,  to  contradict  r*954'] 
the  testimony  given  by  him  on  the  trial:  De  Sailly  v.  Mor- 
gan 2  Esp.  Rep.  691.  But,  to  lay  a  foundation  for  the  evidence  of  his 
having  made  contradictory  statements,  witness  must  be  asked,  on  cross-exa- 
mination, if  he  has  made  such  statement:  Queen's  case,  2  B.  ^  B.  SOI. 
Where  a  witness  contradicted  himself  in  the  course  of  his  examination,  and 
swore  both,  ajffirmatively  and  negatively,  and  it  was  doubtful  whether  the 
witness  was,  from  some  undue  motive,  grossly  prevaricating  in  his  answers, 
or  whether  he  was  so  ignorant  and  vasculating,  that  his  knowledge,  or  even 
opinion,  of  a  particular  fact  in  question,  could  not  be  relied  on,  Mbott,  C. 
t/I,  refused  to  stop  the  cause,  as  he  thought  it  was  for  the  jury  to  decide  upon 
the  credit  due  to  such  a  witness;  Beauchamp  v.  Cash,  D.  fy  R.  N.  P.  C. 
3.  The  jury,  however,  cannot  give  credit  to  a  part  of  the  testimony  of  a 
single  witness,  where  it  is  neither  supported  nor  contradicted  by  any  other 
witoess,.  and  reject  other  parts  of  his  testimony  equally  uncontradicted  or 
unsupported:  Madge  v.  Pear,  1  Smithy  409;  see  1  Phil,  Ev.  276  to  291. 

Auhouffh  a  party  cannot  call  evidence  directly  to  discredit  his  own  wit- 
ness, yet  if  the  witness  unsuspectedly  state  facts  against  the  interest  of  the 
party  calling  him,  other  witnesses  may  be  called  by  the  same  party  to  dis- 
prove those  facts,  B.  N.  P.  297;  and,  if  the  first  witness  disprove  the  fact 
relied  on^  the  party  is  not  thereby  precluded,  but  may  call  other  witnesies 
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to  establish  «uch  (acts:  Ewer  ▼.  JlmbrQse,  %  S.^C.  74(S;  5  D.^  C.  629^; 
4  £.  ^  i7.  25;  6  Z).  ^  i?.  127.  Where  the  endorsee  of  a  bill,  in  an  aciioa 
against  the  acceptor,  called  a  witness  to  prove  the  endorsement,  who  depos* 
ed,  the  pit  was  afterwards  allowed  to  call  the  endorsee  himself  to  prove  his 
own  endorsement:  Richardson  v.  Mlan^  2  Stark.  334.  And,  if  a  witness 
unexpectedly  gives  evidence  against  the  party  calling  him,  although  his 
evidence  cannot  be  in  any  part  relied  on,  and  the  rest  of  it  is  disproved,  it 
may  be  entirely  repudiated,  and  witnesses  may  be  called  on  the  same  side 
to  contradict  him:  Jilexander  v.  Gibson,  2  Camp.  556. 

What  Questions  Witness  need  not  answer.]  The  law  will  not  compel 
a  witness  to  answer  a  question,  where  the  answer  would  su^j^^  ^^^  J^  P^* 
nal  consequences;  and  a  witness  m^y  object  to  answer  a  question  which  he 
thinks  will  tend  to  his  cripKiuation,  though  the  answer  would  not  lead  to  an 
immediate  conclusion  of  his  guilt:  Cates  v.  Hardacre,  3  Taunt.  424. 
But  a  witness  cannot  refuse  to  answer  a  question  relevant  to  the  matter  in 
issue,  the  answering  of  which  has  no  tendency  to  accuse  himself,  or  to  ex* 
pose  him  to  penalty  or  forfeiture  of  any  kind,  on  the  ground  that  the  an* 
swering  of  such  question  may  establish  that  he  owes  a  debt,  or  is  subject  to 
a  civil  suit:  46  G.  3,  c.  37.  How  far  a  witness  may  be  examined  as  to  ques- 
tions tending  to  disgrace  or  degrade,  may,  in  some  measure,  depend 
on  circunfstances:  4  Esp.  Rep.  243;  Rex.  v.  Lewis,  ib.  225.  In  an  action 
iox  seducing  pit's  daughter,  per  quod  servitium  amisit,  she  is  not. bound 
i^  answer,  in  cross-examination,  whether  she  had  not  been  previously  cri- 
minal with  other  men:  Dodd  v.  Norris,  3  Camp.  519;  see  cases  collected, 
1  Phil.  Ev.  269.  If  a  witness,  being  cautioned  that  he  is  not  compellable 
to  answer  a  question  that  may  criminate  him^  still  chooses  to  answer  it,  he 
is  bound  to  answer  all  questions  relative  to  the  transaction,  and  cannot  af- 
terwards take  an  objection  to  any  further  question  that  has  a  tendency  to 
criminate  him:  Dixon  v.  Vale,  I  C.  fy  P.  278.  Where  a  witness  declines 
to  answer  a  question,  no  inference  of  the  truth  of  the  fact  inquired  into  may 
be  drawn  from  that  circumstance:  Rose  v.  Blaktmore,  R.  fy  M.  383. 

Memorandum  to  refesh  Witness^  Memory."]  A  witness  may  refresh 
his  memory  by  any  book  or  paper,  if  he  can  afterwards  swear  to  the  £wt 
from  his  own  recollection;  but,  if  he  cannot  swear  to  the  fact  from  his  own 
recollection,  any  further  than  as  finding  it  entered  in  a  book 
f  4^955  j  *or  paper,  the  original  book  or  paper  must  be  produced:  Doe  A. 
Churchy.  Perkins^  3  T.  R.  749;  8  East^  273.  And  a  witness, 
on  his  examination,  may  refresh  his  memory  from  a  document,  although 
not  written  by  himself,  Henry  v.  Lee,  2  Chit.  Rep.  124,  if  he  examined 
it  from  time  to  time  while  the  events  are  fresh  in  his  memory:  Burrough 
V.  Martin,  2  Camp.  1 12.  But  a  witness  will  not  be  allowed  to  refresh  his 
memory  from  a  copy  of  a  paper  made  by  himself  six  months  after  he  made 
the  original,  although  the  original  is  proved  to  be  so  covered  with  figures 
that  it  is  unintelligible:  the  original  paper  having  been  written  near^the  time 
of  the  transaction:  Jones  v.  Stroud,  2  C  4*  P*  196.  Where  a  paper  is 
put  into  the  hands  of  a  witness  to  refresh  his  memory,  the  counsel  on  the 
pppo&ite  side  have  a  right  to  see  it,  unless  it  is  merely  given  to  him  to  prove 
a  handwriting  to  it,  in  which  case  they  have  not:  Sinclair  v.  Stevenson,  1 
C.  ^  P.  582.  To  prove  an  act  of  bankruptcy  committed  some  years  back^ 
an  old  witness  m^  be  allowed  to  recur  to  his  depositions,  made  at  the  time^. 
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to  refresh  his  memory)  and  thereby  ascertain  the  date  of  such  aat  of  bank- 
ruptcy: Faughanv.  Martin^  1  Esp.  Rep.  440.  Where  the  pit  entered 
an  account  in  writing  of  goods  and  cash  furnished  to  the  deft  from  time  to 
time,  each  page  of  which  was  authenticated  by  the  deft's  aoknowledgment 
in  writing  of  the  receipt  of  the  contents,  though  such  acknowledgment  in 
writing  cannot  be  given  in  evidence,  per  eej  in  respect  of  the  cash  items, 
amounting  to  40^.  in  each  pago,  for  want  of  a  receipt-«tMnp,  yet  it  is  compe- 
tent to  the  pit*  to  prove  that,  upon  calling  over  each  article  to  the  deft  he 
admitted  he  had  received  the  same;  and  the  witness  may  refresh  his  memory 
by  referring  to  the  account:  Jaeotr.  Lindsay,  1  East,  460. 

Compelling  Jittendance  qf  Witnesses. 

A  copy  of  the  subpoena  should  be  served  on  each  witness  personally,  a 
reasonable  time  before  the  day  of  trial,  2  Str.  1054,  1  ib.  510;  and  notice 
in  London  at  two  in  the  afternoon,  for  a  witness  to  attend  the  sittinn  at 
Westminster  that  evening,  has  been  held  to  be  too  short:  ib.  5  Esp.  mp. 
46.  If  the  witness  live  within  the  bills  of  mortality,  it  is  usual  to  leave  a 
shilling  with  the  copy  of  the  subpoena;  but,  if  he  live  at  a  greater  distance, 
he  is  not  obliged  to  attend,  unless  his  reasonable  expenses  are  paid,  or  ten- 
dered to  him,  not  only  for  going  to,  but  also  for  returning  from  the  trial, 
TUd,  856 ;  and,  if  he  attend,  he  may  refuse  to  be  sworn,  and  may  still 
maintain  an  action  for  his  expenses:  Hallett  v.  Mears,  13  East,  15.  A 
witness,  sittendine  a  trial  under  a  subpoena,  is  not,  however,  entitled  UkJk 
compensation  for  bis  loss  of  time,  although  the  party  requiring  his  attendance 
expressly  promises  to  pay  him  for  such  Toss,  Willis  v.  PeckKam,  iB.^B. 
515,  4  Moo.  300,  unless  in  the  case  of  medical  men  and  attorneys:  ib.; 
Moor  V.  ^idam^  5  M*  fy  S.  156.  And  compensation  for  loss  of  time  has 
been  disallowed  to  merchants  who  came  from  abroad,  ib.;  and,  if  they  are 
domiciled  in  this  country,  they  are  not  entitled  to  expenses  for  returning 
^ome:  Lopes  v.  De  Tastet,  1  Moo.  190. 

A  witness  is  privileged  from  arrest,  eundoy  morando^  et  redeundo: 
Ricketts  v.  Chumey,  7  Pricej  699.  This  protection  does  not,  however, 
extend  to  a  person  absconding  from  his  bail,  as  it  will  not  be  considered  an 
arrest,  but  a  mere  retaking,  Hofn  v.  Swinford,  I  D.  tr  R.  20;  nor  to  a 
witness  taken  by  his  bail  to  be  surrendered:  ex  parte  Lynt,  3  Stark,.  132. 


WORDS. 
See  *' Slander.'* 
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Form  of  Rtmtdy  and  Pleading9. 

Ths  ferai  of  remedy  for  the  recovery  of  a  demand  for  work  and  labour 
ii»  by  action  of  assumpsit  or  debt,  if  the  contract  for  it  be  not  under  feal, 
or,  if  under  seal,  then  by  action  of  covenant  or  debt  on  the  deed. 

With  respect  to  the  form  of  the  declaration,  if  the  money  be  claimed  as 
due  linder  a  deed,  see,  ant€j  ^^Covenant^"  *^Debt"  If  the  claim  be  on 
^a  contract  not  under  seal,  and  the  work  and  labour  hat  beeIEk  actually  per- 
formed, and  the  contract  was  to  pay  in  money,  and  time  for  payment  of  it 
has  expired,  the  same  may  be  recovered  under  the  common  count  for  work 
and  labour,  and  plL  need  not  declare  specially:  Fitzg.  302;  1  fFils.  117; 
B.  N.  P.  139;  Holt,  C.  N.  P.  £37.  And^  in  general,  where  there  is  a 
special  contract,  but  additional  work  has  been  done,  not  included  in  such 
contract,  the  price  of  such  additional  work,  &c.,  may  be  recovered  under 
the  common  count,  although,  from  the  stipulations  of  the  special  contmet 
as  to  credit,  &c,  the  price  of  the  work  done  under  the  special  contract  can- 
not be  recovered:  Rohson  v.  Godfrey,  Holt,  C.  N.  P.  236;  1  Stark,  275, 
#.  e.  An  indebitattu  count  by  a  factor,  on  a  del-ertdere  commission,  has 
been  hdd  good  after  verdict,  ante,  59,  1  Chit.  PL  303;  and  this  howev^w 
t^cial  the  contract  was:  ib.  And,  in  a  late  ease,  where  the  deflts.  had 
executed  a  charter-party,  under  which  the  cargo  was  to  be  sent  alongside 
the  ship  at  the  merchant's  expense,  the  captain  rendering  the  usual  and  cus- 
tomary assistance  with  his  boats  and  crew,  and  some  of  the  cargo  being  about 
thirty  yards  from  the  edge  of  the  wharf,  the  captain  applied  to  deft's  factor 
for  labourers  to  remove  it  into  boats,  and  the  factor  refused,  saying  be 
would  abide  by  the  charter-party,  and  the  captain  hired  labourers  for  the 
purpose,  it  was  held,  that  the  expense,  &c,  so  incurred  might,  notwith- 
standing the  charter-party,  be  recovered  under  the  count  for  work  and  1*- 
4iour,  or  money  paid:  Fletcher  v.  OiUespie,  3  Bing.  635.  Extra  freight 
is  recoverable  under  this  count:  Holt,  C.  N>  P.  392;  1  Stark.  275.  If 
the  claim  be  not  strictly  for  work  and  labour  done,  the  decUration  must  be 
special,  2  Marsh.  273;  and  so,  if  the  contract  has  not  been  performed  by 
the  pit,  although  the  deft,  prevented  its  performance,  2  East,  145,  1  H. 
BL  267,  4  East,  147;  sed  qussre,  if  deft,  has  prevented  it:  see  5  ^.  4*  C. 
638;  2  D.  fy  R.  347.  If  the  contract  was  not  to  pay  in  money,  the  deda^ 
ration  must  be  special,  see  ante,  534;  so,  where  the  contract  is  conditional, 
or  in  the  alternative,  ib.;  or  where  the  whole  credit  has  not  expired:  ib. 
Where  the  work  and  labour  were  for  a  third  person,  at  deft.'s  request,  it 
may,  nevertheless,  be  stated  to  be  for  the  deft,  ib.;  but  a  collateral  under- 
taking, within  the  Statute  of  Frauds,  must  be  declared  on  specially:  anie^ 
<<  Otuirantee.'*  If  there  has  been  a  contract,  giving  stipulated  damages  for 
a  breach  of  it,  to  recover  such  damages,  the  declaration  must  be  special: 
antef  154^  902.  Where  there  is  an  entire  contract  for  work  and  labour  and 
materials,  the  latter  cannot  be  recovered  under  the  common  count  for  goods 
sold:  6  Taunt.  322;  1  Marsh.  581,  s.  e.  The  proper  mode  is  to  insert  in 
the  common  work  and  labour  count  the  claim  for  the  materials, 
r*9573  ^^^  under  the  usual  averment,  in  this  respect,  the  *plt  may 
recover  for  attendances  as  a  farrier  and  for  medicines,  && :  3 
Camp.  37.  Where  the  claim  is  for  fees,  wages,  or  work  and  labour,  in 
particular  professions  or  business,  &c. ,  it  is  common  to  insert  a  count,  stating 
the  same  particular,  as  in  actions  by  attorneys  for  the  fees,  or  agents  for 
commission,  &c»;  this,  however,  is  not  absolutely  necessary,  and  the  com- 
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mon  count  for  work  and  labour  would  in  all  such  cases  suffice:  3  Camp.  31  j 
IN.  JR.  269;  2  Saund.  350,  n.  2',  I  Chit.  PL  304. 

In  assumpsit  or  debt  on  simple  contract,  the  plea  of  the  general  issue  will 
mostly  suffice;  as  to  when  not,  see  ante^  138,  406. 


Precedents.  * 

DfDXBmTinl  OOVNT  fOa  WOUC,  LABOOa,  AND  MATiaULS. 

{The  eommeneement  of  the  ceunt  in  atmmptU  ia  0$  onfe,  139 ;  in  debt,  a$  ante  408 ;  and  then 
prieeed  aefottowe:)  Ab  well  for  work  and  labour,  care  and  diHgence,  before  that  time  done,  per- 
formed,  and  beatowed,  bj  the  said  pit,  by  him  and  his  lerTUita,  for  the  aaid  deft,  and  at  his  in- 
■tance  and  request,  as  for  divers  materials  and  necessary  things  before  that  time  found  and  pro- 
vided bj  the  said  pit  for  the  said  deft,  and  at  his  like  instanoe  and  request,  and  used  and  applied 
ia  and  about  the  said  work  and  labour.  And  being  so  indebted,  dec  {Conclude  Ute  aeetmnt  in 
aeenimpeU  ct  ante,  139,  in  debt,  ae  ante,  409.  The  eammencement  of  the  quantum  meruit  in  aaanmp. 
eitieae  ante,  139,  in  debt,  ae  ante,  409;  and  proceed  ae  foUewe:)  Had  before  that  time  done,  per- 
formed, and  bestowed,  bj  him  and  his  servants,  other  work  and  labour,  care  and  diligenoe,  for 
the  said  deft,  and  at  his  like  instanoe  and  request,  and  had  found  and  provided  for  the  aaid  deft, 
and  at  his  like  instance  and  request,  divers  other  materials  and  necessary  things,  used  and 
aspLied  in  and  about  the  said  work  and  labour  last  mentioned,he,  the  said  deft  midttrtook,  &c  {Con 
elude  ae  ante,  139,  in  aeeumpeit,  and  ae  ante,  409,  in  debt. 

See  other  precedents  for  work  and  labour,  as  agents,  ante,  60;  as  attorneys,  ante^  156. 


Evidence  for  Plaintiff. 

The  pit  must,  under  a  special  declaration,  be  prepared  to  prove  all  the 
material  facts  averred  therein.  Under  the  common  count  for  work  and  la- 
bour, he  must  be  prepared  to  prove  the  deltas  contract,  the  work  and  labour 
done,  and  the  price  of  it 

Proof  of  Defendanfa  Contract..']  Where  there  has  been  an  express 
contract  in  writing,  such  writing  must  be  produced,  properly  stamped,  and 
the  defies  handwriting  thereto  proved.  As  to  what  is  an  agreement  for 
work  and  labour,  not  exempt  from  the  stamp  law,  see  an^e,  ^16.  As  to 
proof  of  handwriting,  ante,  ^^  Handwriting.^*  As  to  secondary  evidence 
of  the  agreement,  ante,  *^  Secondary  Evidence.**  Where  the  contract 
must  be  in  writing,  ante,  547.  If  the  agreement  was  by  parol,  or  implied, 
it  must  be  prov^  by  witnesses  present  when  it  was  made,  or  at  another 
time,  when  the  circumstances  creating  the  defL's  implied  liability  took 
place. 

A  contract  by  deft,  to  pay  for  work,  &c.  may  frequently  be  implied,  as 
where  he  acquiesces  in  the  work,  which  is  carrying  on  upon  his  own  pre- 
mises, or  where  he  voluntarily  avails  himself  of  the  benefits  of  the  pit's 
work,  &e.;  and  such  facts,  when  they  have  taken  place,  should  be  proved. 
In  an  action  by  an  attorney,  for  his  fees,  proof  that  the  father  of  the  defL 
employed  the  pit  to  defend  the  suit,  and  that  the  deft,  knew  of  such  re- 
tainer, and  did  not  disapprove  of  it,  was  held  8u£9cient  to  render  him  liable: 
Cameron  v.  Baker,  iC.fyP.  268:  and  see  ib.  157-8.  We  have  already 
seen  instances  of  the  overseers  of  the  poor  being  liable  for  the 
attendances,*  &c.  of  a  surgeon  on  a  pauper,  although  they  never  [|*9583 
actually  gave  orders,  ante,  SB',  as  to  the  liability  of  ves^men, 
ante,  74,  708.  A  master  of  a  ship  contracts  by  bill  of  lading,  with  the 
shippers  to  deliver  goods  to  their  assigns,  he  or  they  paying  freight  for  the 
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samef  if  the  purchaser  of  the  goods  takes  theniy  this  is  evidence  of  a  nevir 
agreement  by  him^  as  the  ultimate  appointee  of  the  shippers,  for  the  purpose 
of  delivery,  to  pay  the  freight  due  for  the  carriage:  Cook  y.  TayloTy  IS 
Easty  399;  3  Bing.  383;  antey  530-1.  Where  a  person  illepUy  avails  him'* 
self  of  the  labour  of  another's  servant,  the  latter  may  waive  the  tort,  and 
sue  for  the  services,  as  where  he  harbours  and  employs  the  apprentice 
'  of  another,  after  his  desertion;  8  M.  ^  S,  191;  antSy  92,  111. 

There  must  be  some  privity  of  contract  between  the  pit  and  deft. ;  there- 
fore, where  A.,  employed  by  the  deft  to  transport  goods  to  a  foreign  mar- 
ket, delegated  the  entire  employment  to  the  pit,  who  performed  it  without 
the  privity  of  the  deft,  it  was  held  that  the  pit  could  not  recover  from  the 
deft,  a  compensation  of  such  service:  Schnalingy.  Thomlinsony  6  Taunt. 
147,  s.  c./ 1  Marshy  500;  and  see  Cull  v.  Backhousey  6  Taunt  148,  n.;  and 
Cruy  V.  Gorey  2  Marshy  273.  So,  where  one  was  elected  and  nominated  to 
serve  in  parliament,  but  neither  proposed  himself  as  a  candidate,  nor  in  any 
way  interfered  in  the  election,  he  was  held  not  liable  for  the  expenses  of  the 
hustings,  although  he  afterwards  took  his  seat  in  parliament :  Morris  y. 
Burdetty  2  M.  ^  S.  212.  Where  an  act  of  parliament  for  rebuilding  a 
bridge  empowered  justices  of  the  peace  to  contract  for  its  erection,  and  also 
directed  that  all  actions,  &c.  to  be  prosecuted  or  defended,  in  pursuance  of 
the  act,  should  be  brought  by  and  against  the  clerk  of  the  peace,  and  the 
justices  of  sessions  covenanted  with  the  builder,  that  the  justices  or  trea- 
surer of  the  county  would  pay  him  specified  sums  by  instalments,  it  wa« 
held  that  the  parties  were  not  individually  liable,  and  that  the  remedy  was 
by  action  against  the  clerk  of  the  peace  :  2  Moo,  621;  1  T  S.  172,  674. 
As  to  the  liability  of  vestrymen,  antCy  74,  708;  overseers,  aniey  88.  The 
registered  owner  of  a  ship  is  not  liable  for  repairs,  unless  actually  done  on 
his  credit  Legal  ownership  is  indeed  prima  facie  evidence  of  liability, 
which  may  be  rebutted  by  proof  of  the  beneficial  interest  having  been  part^ 
ed  with,  and  of  the  legal  owner  having  ceased  to  interfere  with  the  manage- 
ment of  the  ship :  R.  ^  M.  42,  119,  202  ;  2  Bing.  179.  If  the  credit 
was  not  given  to  the  deft.,  he  is  not  liable:  antCy  ^^  GuarantetSy^^  547. 
The  question  as  to  when  the  credit  was  given  is  for  a  jury ;  see  2  A  ^  C 
\\'^  ^  D,  fy  R.\^Sy  s.  c.  As  to  when  an  attorney  should  sue  the  attorney 
who  employed  him,  or  party  employing  that  attorney,  see  td.,  antey  158. 
If  credit  has  been  given  to  one  person,  it  cannot  be  shifted  to  another :  1 
C#  fy  P*  16.  But  an  executor  who  has  assets  sufficient  for  the  purpose,  is 
liable,  upon  an  implied  promise,  to  pay  for  a  funeral,  suitable  to  the  degree 
of  his  testator,  furnished  by  the  direction  of  a  third  person  :  Rogers  ▼. 
Pricey  3  Young  fy  Jervisy  28. 

To  entitle  the  pit  to  recover,  he  must  prove  the  contract  to  have  been 
such  as  to  entitle  him  to  a  compensation  for  his  services.  A  request  to  a 
tradesman  to  show  deft's  house,  and  deft  would  make  him  a  handsome 
present,  is  evidence  of  a  contract  to  pay  a  reasonable  compensation  for  the 
work  and  labour  bestowed  in  the  service:  Jetory  v.  Busky  5  Tauni.  302. 
On  the  other  hand,  it  has  been  held  that  an  action  cannot  be  maintained  for 
services  performed  with  a  view  to  a  legacy;  and  not  in  expectation  of  a  re- 
ward in  the  nature  of  a  debt:  Slra.  728;  1  Esp.  Rep,  188.  See  instancee 
antCy  163,  as  to  when  an  attorney  undertakes  a  case  gratuitously.  And, 
where  a  person  had  performed  a  work  for  a  committee,  under  a  resdution 
entered  into  by  them,  <<that  any  service  to  be  rendered  by  him  should  be 
taken  int(\conaiderationy  tnd^iuch  renumeration  made  as  ahotild  be  deemed 
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right/'  it  was  held,  that  an  actioQ  would  not  lie  to  recover  a  recompense 
for  such  work,  as  the  resolution  only  imported  that  the  committee  were  to 
judge  whether  any  remuneration  was  due,  an^  it  was  entirely  at  their  dis- 
eretion  to  remunerate  or  not :  Taylor  v.  Brewer,  I  M.  ^  S.  290.  A  for- 
eign consul,  resident  in  this  country,  and  receiving  a  salary  for 
acting  as  an  officer  from  his  own  government, cantiot  maintain  *an  ^^9593 
action  for  any  trouble  he  may  have  been  put  to  in  transacting  bu-  • 

siness  for  merchants  here,  in  which  he  acted  in  conformity  to  the  express 
instructions  of  his  own  government !  De  Lem  V.  Haldimand,  1  /?.  ^-TSf, 
45.  A  servant  who  comes  over  from  the  West  Indies,  where  he  has  been 
a  slave,  and  who  continues  in  the  service  of  his  master  in  England,  without 
any  agreement  for  wages,  Is  not  entitled  to  any  wages,  unless  there  has 
been  an  express  promise  on  the  part  of  his  master,  for  there  was  no  original 
eontract  to  pay  i  3  Esp.  Rep,  3  ;  and  see  2  C.  4*  P.  231.  If  there  be  a 
l^rior  or  subsequent  express  promise  to  pay  an  arbitrator  for  his  trouble,  it 
IS  clear  he  may  sue  for  it,  Hit/les,  465;  but  it  seems  he  cannot  sue  for  a  re- 
muneration in  the  absence  of  an  expresspromise :  Birany  v.  Wame,  4 
Bsp.  Bep.  47;  sedvide  1  Gow^  7,  8;  1  Taunt.  461;  5  ib.  342.  A  proc- 
tor or  certificated  conveyancer  may  sue  for  fees,  3  B.  4*  C.  744,  5  D.  fy  B. 
648,  s,  c;  so  may  a  messenger  under  a  commission,  2  C.  ^  P.  l23,  2  M4 
4*  S.  438 ;  or  a  commissioner,  to  examine  witnesses,  Carih*  208,  Comb. 
186;  and  as  to  sheriffs,  see  Chit.  Contr.  173.  But  barrister,  3  Bl  C.  2S, 
9  tStk  332,  Pea.  Bep.  96j  orphysician,  or  medical,  practitioner,  affecting 
to  be  a  physician,  cannot,  4  7;  A  317,  2  Camp.  441;  nor  can  a  witness 
sue  for  remuneration  for  his  loss  of  time :  I  S.  ^  B.  515  \  5  M.  fy  S. 
156. 

Proof  of  Work  and  Labour  done.]  We  have  already  partially  con* 
sidered  as  to  how  far  the  performance  of  the  work  is  a  condition  precer 
dent  to  the  payment  of  the  price  of  it :  ante,  122  to  127.  The  pit  must 
prove,  in  general,  the  work  done  according  to  the  contract,  or,  if  not  done 
accordine  to  the  contract,  he  must  prove  that  it  was  done,  and  that  deft,  has 
adopted  Die  work,  &c.,  and  derived  some  benefit  from  it 

An  entire  contract  cannot  be  apportioned;  therefore,  whenever  an  entire 
Sum  is  to  be  paid  for  an  entire  work,  the  en  lire  performance  of  such  work 
is,  in  genera],  a  condition  precedent,  and  must  be  established  before  deft, 
can  be  called  on  for  the  payment  of  such  sum,  see  6  T.  B.  32Gj  7  T.  B: 
484,  2  East,  145;  and  this,  though  the  completion  was  prevented  %r  ac- 
cident, as  by  death,  fire,  &c.:  xb.\  post,  960.  But,  if  the  deft,  disaffirm 
the  entirety  of  the  contract,  what  in  law  amounts  to  a  partial  benefit,  the 
pit  may  recover  pro  tanto.  Where  the  employer  engaged,  in  writing,  to 
{Niy  a  sailor  the  sum  of  thirty  guineas,  provided  he  proceeded,  and  con- 
tinued, and  did  his  duty  on  board,  for  the  voyage,  and,  before  the  end  of 
the  voyage,  the  sailor  died,  it  was  held  that  the  contract  was  entire,  and 
that,  as  the  service,  which  was  a  condition  precedent,  had  not  been  per* 
formed,  nothing  could  be  recovered  :  Cutter  v.  Powell,  6  7!  B.  326. 
So,  where  a  sailor  contracted  to  serve  on  a  voyage  from  Altona  to^  Lon- 
don, and  back  again,  but  it  was  stipulated  that  he  should  not  be  enti- 
tled to  his  wages  till  the  end  of  the  voyage,  and,  upon  the  arrival  of  tl|||^ 
ship  in  London  the  captain  dismissed  the  pit,  but  in  a  few  days  'aftA- 
wards  required  him  to  go  on  board  again,  which  he  refused  to  do, 
the  court  held  he  was  not  entitled  to  recover  pro  rata,  on  the  ground 
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that  the  contract  had  not  been  rescinded  by  the  deft.^  but  still  remain- 
ed open:  Hull  v.  Heightmariy  2  Easty  145.  Where  the  deft. 'a  tcata* 
tor  had  appointed  the  pit  to  receive  his  rents,  an4  promised  to  pay  dSlOO 
a  year  for  the  service,  and  the  testator  died  after  the  pit.  had  served  him 
for  three  quarters  of  a  year,  the  contract,  being  entire,  could  not  be  divided^ 
and  pit  could  not  recover  any  thing:  Countess  of  Plymouth  v.  Throg- 
morion^  2  Salk,  65.  A  servant  in  husbandry  cannot  sue  unlesis  he  com* 
plefcs  the  yearns  service,  6  T.  S.  467;  and;  if  he  refuse  to  perform  the 
service  by  disobeying  the  reasonable  orders  of  his  master,  and  the  pfiaster 
dismiss  him,  he  cannot  recover  any  thing:  ffpain  v.  Amotty  2  Stark, 
256.  And,  if  a  common  menial  servant  depart,  without  giving  the  usual 
month's  notice,  or  the  master  dismiss  him  the  service  for  refusing  to  ohiy 
his  reasonable  orders,  or  for  gross  misbehaviour,  it  seems  he  can- 
r*960]  not  recover  any  thing:  * 3  Stark.  Ev.  1766;  Jltkinv.  jictotiy^ 
C.  §•  P.  208.  A  departure,  however,  with  the  consent  of  Ae 
fnaster,  would  not  deprive  him  of  his  wages  for  the  time  he  served:  t6. 
In  an  action  for  the  price  of  a  coat,  which  had  been  returned  to  pit,  he 
must  show  that  it  was  made  according  to  the  order:  Hay  don  v.  Hayward^ 
1  Camp.  }80.  So,  a  herald,  in  an  action  for  making  out  the  deft.'s  pedi- 
gree, must  adduce  general  evidence  to  show  that  it  was  made  out  according 
to  the  laws  of  heraldry:  Townsend  v.  Nealcy  2  Camp.  191.  Where  a 
ship  was  let  to  freight  at  a  certain  sum  per  month,  to  be  paid  on  her  final 
discharge,  at  the  end  of  the  voyage,  and  she  was  lost  in  the  middle  of  tiet 
voyage,  it  was  held  that  no  action  could  be  maintained  for  any  freight:  Jib- 
botty  347,  8  Easty  473^  and  so,  where  freight  was  to  be  paid  on  the  ship's 
arrival  at  her  first  destined  port,  and  she  was  lost  before  her  arrival:  2  B. 
^•S.  17;  antCy  123.  If  a'1>uilder  undertake  a  work  of  specified  dimensions^ 
and  with  specified  materials,  and  deviates  from  the,  specification,  he  cannot 
recover  upon  a  quantum,  valebant  for  the  work,  labour,  and  materials,  if 
the  deft  has  never  acquiesced  in  such  deviation  by  consenlting  to  it,  or 
adopting  the  same  to  his  use:  Ellis  v.  Hafnleuy  3  Taunt.  $2.  In  an  ac- 
tion for  work  and  labour,  in  curing  a  flock  of  sheep  and  lambs,  consisting 
of  497,  of  the  scab,  it  was  proved  that  the  ptt  had  declared  that  he  did  not 
expect  to  be  paid  unless  he  cured  ally  and  it  appearing  that  forty  out  of  the 
flock  were  not  cured,  it  was  held  that  he  was  not  entitltd  t6  recover  any 
thing:  Bates  v.  Hudson^  6  D.  ^  B.  3. 

0^  the  other  hand,  if  the  contract  be  not  entire,  or,  if  entire,  (the  deft 
has  disaffirmed  it  by  acquiescing  in  its  part-performanc6,  and  taking  some 
benefit  therefrom,  on  proof  of  that  fact,  pit  may  recover,  pro  tanto,  lor  the 
part-performance,  and  as  to  the  amount  recoverable,  see  infra.  Instances 
of  this  kind  frequently  occur  where  the  pit  hais  deviated  from  the  original 
contract,  see  post y  961  j  or  where  the  pit  has  not  performed  the  work  pro- 
perly: posty  962. 

The  pit  should  be  prepared  to  prove  that  the  work  was  done  prbpcrly, 
according  to  the  contract;  as  to  how  far  he  may  rfecover,  if  it  has  been  de- 
fectively performed,  see  posty  962. 

A^readiness  to  perform  the  work  will  be  equivalent  to  a  performance  it- 
self, so  far  as  to  recover,  though,  in  such  a  case,  pit  should  declare  special- 
ly. .  Thus,  where  a  clerk,  employed  at  ia  certain  salary,  payable  quarterly, 
was  discharged  in  the  middle  of  a  quarter,  it  was  held,  he  was  entitled  to 
recover  for  the  whole  quarter:  Gandall  y.Ponttgnyy  I  Stark.  198.  So, 
m  an  actio^  by  one  who  had  ^ntracted  td  serve  for  a  stipulated  time,a» 
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elevk'or  servanti  it  ^uflSces  to  show  that  hp  ^as  ready  to  render  hw  services 
if  called  upon^  although  part  of  the  time  he  was  not  employed:  2  Stark. 
198.     It  has  been  held,  that  an  indebitatus  assumpsit  lies  to  recover  for 
the  schooling,  fcc  of  the  defL's  son,  in  respect  of  a  quarter  which  has. 
elapsed  after  the  son  was  removed  from  the  school,ra  quarter's  notice  or  a 

Quarter's  board. being  stipulated  for,  and  no  notice  having  been  given: 
^ardley  v.  Pricty  2  N.  B.  333. 

The  destruction  of  work  by  ai)  accidental  fire,  or  other  inisfortiline,  before 
it  is  ^nished  or  delivered,  dop s  not  deprive  the  ^Qrkmfin  of  his  right  to  re- 
inuneration  to  the  extent  pf  the  work  perforn^edi  unless  the  contract  was 
entire,  3  Burr.  1592;  or  unless  1)y  the  express  and  uniform  custom  of  any 
particular  trade,  no  payment  is  to  be  made,  unless  the  work  be  completed 
and  delivered:  I, Taunt.  137.  An  action  lies  foy  a  shipwright  for  wQj|^ 
and  labour  done  and  materials  delivered  in  repairing  a  ship,  though  burnt 
in  dock  before  the  repairs  are  conjpleted:  Menetone  v.  Jlthawes,  3  St^rr- 
1593.  A  servant  is  entitled  to  recover  for  wages,  although  during  part  of 
the  time  for  which  he  contracted  to  serve  he  was  incapacitated  from  actual 
service  by  sickness:  Ca/flf.  298;  4  Burr.  333;  5  T.  JR.  657;  sedvide2  HL 
Bl*  606.  And  if  a  menial  servant  fall  ill,  and  the  master  cair  in  his  own 
medical  man  to  attend  sqch  servant,  the  master ♦^vill  not  be  allow€tfl  to  de- 
duct the  chargje  for  such  medical  attendance  out  of  the  servant's  wages,  un- 
less^ there  be  a  special  contract  between  the  master  and  servant  that  he  should 
do  so:  Sellen  v.  Norman^  4F.  ^C.SO. 

In  some  pases,  pit  may  recover  the  price  of  woyk  and  labour,  &c.,  al- 
though he  has  not  performed  it  in  any  way,  where  such  price  is 
to  be  *paid  before  the  work  is  done.  Thus,  if  a  person  cove-  [*961]J 
nant  to  pay  another  £500  for  teaching  him  a  business,  £250  on 
the  25th  Feb.  following,  an  action  may  be  maintained  for  the  second  £250, 
after  the  35th  of  Feb.,  without  showing  pit.  taught  deft  4he  ti^de:  Camp- 
bell V.  Jones,  6  T.  B.  571.  So,*  where  A.  contracts  to  build  a  house  for  B.i 
and  finish  it  on  or  before  a  certain  day,  io  consideration  of  a  sum  of  money, 
which  B.  contracts  to  pay  A.  by  instalments,  as  the  building  shall  proceed, 
the  finishing  the  house  is  not  a  precedent  to  the  paying  the  money,  but  the 
contracts  are  Independent,  and  A.  may  therefore  sue  B.  for  the  whole  sum, 
though  the  building  be  iiot  finished  at  the  time  appointed:  Terry  y.  Duntye, 
2  H.  Bl.  389;  ante^  132;  and  see  1  Saund.  330,  &;  13  Mod.  461;  ao 
E0st^  SSS. 

Price  recoverable.]  Where  work  is  done  ^under  a  special  contract,  and 
for  estimated  prices,  and  there  is  a  deviation  frotn  the  original  plan  by  tbe 
consent  of  the  parties,  the  estimate  is  not  excluded,  but  is  the  rule  of  pay* 
ment,  so  far  as  the  special  contract  can  be  traced;  .and,  for  any  excess  beyond  , 
it,  the  party  is  entitled  |o  his  quantum  meruit,  according  to  the  usual  rate 
of  charging:  Bobson  v.  Godfrey,  Holty  336;  1  Stark.  275,  s.c.  And, 
where  a  lessor  contracted  to  pay  his  tenant,  at  a  valuation,  for  certain  erec- 
tions, pursuant  to  a  plan  to  he  agreed  on,  provided  they  were  completed  in 
two  months,  but  no  plan  was  agreed  on,  and,  after  the  condition  broken,  the 
lessor  encouraged  the  lessee  to  proceed  with  the  work,  it  was  held,  that  the 
lessee  might  recover  as  for  work  and  labour  on  an  implied  promise,  arising 
out  of  so  many  of  the  facts  as  were  applicable  to  the  new  arrangement:  Bum 
V.  Miller,  4  Taunt.  745.  But,  if  a  person  contract  to  woi^  by  a  certaia 
plan,  and  that  plan  be  so  entirely  abandoned  that  the  original  contract  cannot 
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possibly  be  traced,  and  it  cannot  be  said  to  which  part  of  the  work  it  slialt 
be  applied,  in  such  case  the  pit.  will  be  permitted  to  recover  as  if  no  sach 
contract  had  been  made,  and  charge  for  the  whole  work  done  by  measure  and 
rajoc^  Pepper  v,  Burlandj  Pea.  Rep.  103. 

Where  no  specific  pKce  is  agreed  on,  the  pit  is  entitled  to  recover  a  rea- 
sonable remuneration,  according  to  measure  and  value,  to  be  ascertained  by 
a  jury:  3  Camp.  4*5.  *  Where  a  specific  price  has  been  agreed  on,  a  subse- 
quent promise  to  pay  an  additional  sum  for  the  same  work,  &c.,  is  nudum 
pactum:  Pea.  Pep.  72;  1  Marsh.  567;, 3  B.  &  P.  613.  Where,  in  an 
action  by  a  surveyor  for  his  services,  &c.,  he  demands  £5  per  cent,  on  all 
money  charged  and  allowed  by  him  as  surveyor  to  the  diffefent  tradesmen, 
though  evidence!  was  offered  that  it  was  the  uniform  practice  of  surveyors 
tis  charge  £5  per  cent  on  all  moneys  allowed  to  the  workmen,  Ld.  Ken-- 
yon  held  such  demand  exorbitant,  and  observed,  that  the  pit  was  entitled 
to  a  reasonable  compensation  for  his  labours,  but  was  not  to  estinutte  that  by 
the  money  laid  out  oy  the  deft,  in  finishing  his  building,  Upsdelly.  Stew* 
artf  Pea..  Sep.  193;  fln4  i^^  another  case,  where  a  surveyor  claimed  £5  per 
eent  on  the  jmoney  laid  out  by  him,  as  such,  Ld.  BUmborough  left  it  to 
the  jury  to  9$jy  whether  this  mode  of  charging  was  vicious  or  unreasonable; 
itud^  if  they 'thought  it  ^as*,  to  deduct  accordingly:  Chapman  v.  De  Tas* 
iety  2  Stchrk.  294;  Chit.  Cont.  175.  As  to  what  allowance  an  auctioneer 
»  entitled  to,  see  1  Esp.  Jl.  340.  As  to  a  broker's  allowance,  see  3  Cldi. 
Com.  L.  222,  2  Stark.  225;  Holty  C.  N.  P.  412. 

It  seems  that,  if  the  pit  has  furnished  a  bill,  leaving  a  blank  for  his 
charges,  and  the  deft,  has  paid  a  certain  sum  on  account  the  pit,  as  he 
made  no  specific  charge,  is  bound  by  the  sum  so  paid,  and  cannot  recover 
more:  3  Esp.  Rqf).  192.  The  bill,  when  delivered,  seems  conclusive  evi- 
dence against  the  pit  as  to  an  increase  of  any  item  charged  in  it,  Lee  v. 
Jonesj  2  Camp.  496;  and  it  is  strong  presumptive  evidence  against  addi- 
tional items;  but,  if  there  are  any  real  errors  or  omissions,  they  may  be  ex- 
plained and  rectified:  Levetidge  v.  Botham^  I  B.  ^  P.  49. 
r*962]]  *If  the  work  has  been  defectively  performed,  the  pit  cannot 
recover  beyond  the  amount  of  the  benefit  actually  derived  by  the 
deft,  from  the  work  and  materials;  and,  where  the  work  is  so  ill  executed 
as  to  be  wholly  inadequate  to  the  purposes  for  which  it  was  intended,  and 
the  deft  has  derived  no  benefit  whatever  from  it,  the  pit  cannot  recover 
at  all:  Famworthr.  Gjarrard^  1  Camp.  36;  3  Stark.  Ev.  644,  1769. 
In  the  former  case,  deft  should  not  have  permitted  the  pit.  to  have  pio- 
eeeded  in  the  work,  or,  at  all  events,  within  a  reasonable  time  after  the  ex- 
€(iution  of  it,  he  should  give  pit  notice  that  he  will  nojt  adopt  the  same; 
Okellv.  Smithy  1  Stark.  107;  1  Camp.  190. 

Evidence  for  Defendant. 

The  Qvidenee  for  deft.,  under  the  general  issue,  may  consist  in  rebutting 
the  pit's  proofs  as  to  the  contract,  antCy  957;.  the  performance  of  the  work, 
antej  959;  or  the  amount  of  the  price,  supra,  961.    ' 

The  deft  may  show  that  the  pit  has  been  guilty  of  some  misconduct  or 
mismanagement  in  his  work,  so  that  thereby[no  benefit  whatever  has  accrued 
to  deft,  from  the  plt'^4ervices,  see  instances  as  to  agents  and  attorneys  suing 
for  their  services,  ante,  60,  163.  Where  a  person  undertakes,  and  is  em- 
ployed in  performing,  a  work  of  skill  and  labour,  and  fails  therein,  so  that 
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his  .employer  derires  no  benefit  whatever  from  the  work,  the  former  is  not 
entitled  to  recover  any  part  of  his  demand,  as  the  employer  buys  both  hia 
labour  and  his  judgment,  and  he  ought  not  to  undertake  the  work  if  he  do  not 
know  whether  he  can  succeed  or  not:  Duncan  v.  Blundellj  3  Starh  ^4^ 
Famsfoorih  v.  Garrardj  1  Camp.  38.  And,  thouj^  there  be  an  agree*-  . 
ment  that  a  specific  sum  shall  be  paid  for  the  performance  of  any  work,  the 
elaim  may  be  reduced  by  showing  that  the  work  or  materials  were  of  an  in- 
sufficient and  inferior  description  and  value:  16. 

If  an  auctioneer,  employed  to  sell  an  estate,  be  guilty  of  negligence, 
whereby  the  sale  becomes  nugatory,  he  is  not  entitled  to  recover  any  com- 
pensation for  his  services  from  the  vendor:  Denew  v,  Daverellj  3  Camp, 
451.  If  an  engineer  be  employed,  by  a  committee  for  erecting  a  bridge, 
and  forming  a  road  to  it,  to  make  an  estimate  of  the  expense,  he  is  bound 
to  ascertain  for  himself,  by  experiments^  the  nature  of  the  soil,  although  a  * 
person  previously  employed  by  such  committee,  havinc  m^e  the  experi- 
ments, give  him,  By  their  desire,  information  of  the  result'  Maneypenny  v. 
Hartlandj  2(XirP.  378, 8.  e^;  1  ib.  352.  If  an  engineer  so  employctd,  make 
a  low  estimate,  and  thereby  induces  persons  to  subscribe  for  the' execution 
of  the  work,  who  would  otherwise  have  declined"  jtt,  and  it  turns  out  after- 
wards that  such  estimate  is  incorrect,  either  from  fitgligence  or  wan(  ^  ^killy 
and  that  the  work  cannot  be  done  but  at  a  much  greater  expense,,  lite  ia  not 
entitled  to  recover  any  thing  for  making  such  estimate:  ib.  ^    . 

It  seems  that,  if. there  has  been  a  specific  price  agreed  on,  and  the  defL 
has,  in  any  way,  acquiesced  and  encouraged  deft,  in  the  improper  work, 
and  sufiered  pit  to  perform  it,  the  pit.  may  recover,  and  the  defies  only 
remedy  would  be  by  cross  action:  see  1  Stark.  107;  1  Camp.  190;  3  Stark. 
Etf.  1770.  And  so,  if  the  deft,  has  acceplted  a  bill  of  exchange  for  the 
work,  this  defence  is  not  available,  though  pit  seeks  only  to  reduce  the 
damages:  1  Camp.  40,  n. ;  2  ib.  346;  3  ib.  38 ;  14  East,  486  ;  3  Stark. 
175.  As  to  where  pit  has  substituted  his  own  judgment,  3  Stark.  6.  It 
is  proper,  where  the  deft  intends  to  set  up  the  badness  or  defective  perfor- 
mance of  the  work  or  service,  if  not  betore  done,  to  give  the  deft  notice 
thereof,  in  order  to  prevent  the  pit.  being  taken  by  surprise  at  the  trial : 
Basten  v.  Butter,  7  East,  479;  3  Stark.  32.  Where,  however,  the  pit 
rests  his  claim  on  a  quantum  meruit,  such  notice  is  clearly  unn^ecessary: 
1  Camp.  38. 

*The  deft,  may  entitle  himself  to  a  verdict  by  showing  the  r*968l 
pit's  services  were  to  be  performed  in  an  illegal  trantoction:  3 
B.  ^  C.  639;  5  D.  ^  S.  542,  s.  c.  But  *an  agent  may  recover  a  remune- 
ration for  doing  an  act  for  his  principal,  which  would  be  illegal  if  certain 
requisites  were  not  afterwards  complied  witli  by  the  principal,  as  for  obtain- 
ing an  insurance  on  a  voyage  for  which  a  license  is  necessary:  5  Thunt. 
521;  3  Camp.  357.  An  action  for  work  and  labour  cannot  be  maintained 
by  a  printer  for  printing  and  publishing  a  weekly  periodical  work,  parts  of 
which  were  printed  on  stamped  paper,  and  distributed  as  newspa[2jers,  and 
purts  on  unstamped  paper,  which  were  half-yearly  bound  into  volumes,  un- 
less such  printer  lodge  an  affidavit  at  the  Stamp  Office,  or  have  his  name 
and  place  of  abode  printed  in  some  part  of  the  publication,  as  required  by 
the  statute  38  G.  3,  c.  78;  Marchant  v.  Evans,  2  Moo.  14:  and  see  Bens- 
ley  V*  Bignold,  5  B^  4*  «^*  33^«  A  printer  cannot  recover  for  printing  a 
work  of  a  grossly  immoral  and  libellous  nature:  2  Stark.  107,  and  4  Esp. 
Rep.  97.     Pit  was  employed  to  wash  clothes  for  deft,  who  was  a  prosti- 
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tutey  knowipg  her  to  be  such;  the  Court  of  G.  P«  h«ld  thif  the  nee  to  whi^ 
the  clothes  might  be  applied  could  not  bv  pit  of  an  action  for  work*  and 
labour:  Llojfd  v.  Johnson^  I  B.  (^  F.  340.  An  action  will  lie  on  an  a^^ree- 
xnent  to  procure  a  aituation  for  a  medical  man,  by  the  assignment  of  patients 
by  a  third  person,  Edgar  v.  BUcky  1  Stark.  464;  hm  a  contra<$t  to  recom- 
mend customers  is  vpid:  4  B^p*  B^  179;  and  see  af»/s,  576*7.  Peft  may 
show  that  pit.  induced  <)eft  to  employ  him  by  false  and  fraudulent  preten- 
sions of  his  skill:  2  Stark.  480;  »  B*  ^  P*  378;  ant^  90. 
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Effect  of.]  A  writ  ef  a  court  of  reeordi  when  returned,  is  a  reeord, 
and  will  have  the  same  efiect  as  any  other  record;  as  to  which  see,  in  geae- 
ral,  antt^  61 1  to  613.  When  not  returned,  it  is  no  record.  A  writ  of  ou- 
persedeas,  reciting  that  a  commission  of  bankruptcy  issued  on  a  day  certain, 
IS  evidence  to  allow  that  such  a  commission  issued  on  that  day:  OtmU  ▼• 
Orhnd  Weatern  Canal  Votnpany^  6  M.fyS.  76.  As  the  sheriff  is  a  pub- 
Jio  oS^y  and  the  returns  to  the  writ  is  one  of  his  official  acts,  credit  is  givea 
to  the  statement  upon  his  return.  There  can  be  no  averment  againal  his  re- 
turn in  the  same  action,  althou^  a  party  in  any  other  action,  or  in  any  no- 
tion against^the  sheriff,  may  show  that  such  return  is  false:  Daltony  190*1-2. 
The  sheriff's  return  of  a  devastavit  is  not  conclusive  against  an  executor, 
Gibson  v.  Brooke,  Cro.  El.  859;  and  his  retuip  to  a  writ  of ^.  /a.,  that  he 
has  levied  the  money,  is  not  sufficient  evidence  to  prove  that  he  has  paid  it 
ov)er  to  the  judgment  creditor,  so  as  to  charge- the  latter  with  the  receipt  of 
it,  in  an  aiction  for  money  had  and  received:  Cator  v.  Stokes,  \  M.  t^  S. 
599.  M^A,  where  the  sheriff  returns  that  the  deft  is  dead,  the  pit  may  be 
neceived  ag^nst  his  return;  otherwise  the  suit  would  abate:  Vin.  M.  Re- 
turn, O.  22,  And,  although  the  party  cannot  aver  against  the  sheriff's  re- 
turn, yet  he  may  show  that  the  person  making  it  is  not  sheriff:  Jirundel  ▼. 
Jirundel,  Yelv.  34. 

And,  even  in  another  action,  the  return  of  the  sheriff  is  prima  facie  evi- 
dence of  ..the  facts  contained  in  it,  as  in  an  action  for  maliciously  suing  out 
9ifi.fa. ;  after  a  Sufficient  levy,  the  sheriff  returned  that  he  had  forborne  to 
eell  under  the  first  writ,  at  the  instance  jind  with  the  consent  of  the  then 
pit ;  it  was  held,,  that  these  returns  were  pritna  facie  evidence  of  such  con- 
sent:  Qyfford  v.  Woodgaie,  ll  Bast,  291.  •  An  examined  copy  of  a  writ 
Teturned  and  filed,  and  of  the  endorsement  thereon,  on  which  writ  is  en- 
dorsed, apparently  by  the  sheriff's  authority,  the  name  of  the 
[1*964]  bailiff  employed  to  make  the  levjr,  is  not  evidence  'to  prove  who 
was  the  bailiff  so  employed  by  the  sheriff,  evidence  not  being  ad- 
ded that  the  endorsement  of  the  bailiff's  name  on  the  writ  itself  was  made 
by  the  sheriff's  authority:  Hill  v.  Middlesex '{Sheriff,)  7  Thunt.  8. 

A  hill  of  Middlesex,  or  latitat,  may  be  treated  either  as  the  commeneer 
ment  of  an  action,  or  only  as  process  to  bring  the  deft,  into  court  at  the 
election  of  the  plU  Tidd,  9  ed.  146. 

Paoof  of.]  Where  a  writ  has  been  returned,  it  is  a  record,  and  should 
be  proved  in  the  same  manner  as  other  records,  by  an  examined  copj:  ante. 


WRIT.  '  505 

755.  When  not  returned,  the  t^l  itself  should  be  proineed,  arid  prdt\ed/ 
JB.  N.  P.  234;  as,  also^'th^  feet  of  its  not  being  returned,  which  tnaj  be 
ascertained  by  search  at  the  Treasury.  To  prove  that  a  writ  issued  in  a  par* 
ticular  catise,  it  is  not  sufficient  to  prove  the  praecipe  by  the  filazer's  book, 
and  give  notice  to  the  party  to  produce  it:  it  should  be  shown,  that  after  the 
return,  the  Treasury  was  searched,  and  no  such  writ  found,  and  that  it  was 
m  the  party's  hands  who  had  notice  to  product  it:  Edmonstone  y.  Ptaisted^ 
4Esp.  Rep,  160;  Elhnb.  A  copy  of  the  judgment-roll,  contdininc  an 
award  of  an  elegit,  and  the  return  of  inquisition,  is  evidence  of  the  elegit 
and  ihquisition:  ft  M.  ^  S.  565.  Quaere,  whether,  in  order  to  pro^.the 
allowance  of  a  writ  of  error,  it  be  necessary  to  produce  the  original  lyrit 
and  allowance,  or  an  examined  copy  thereof,  or  whether  it  be  incumbent  on 
the  party  to  prove  the  service  of  such  writ:  Cleghorne  v.  DesangeSy  3  Moth 
83.  A  party  may  always  show  the  real  time  of  suing  out  a  writ,  in  oppo- 
sition to  the  teste:  2  Burr.  950;  3  JB.  ^  C.  328;  5  ib.*  149;  7  D.  &l  JR. 
729;  7  B.SlC.  406. 

Haw  to  prove  the  Commencement  of  the  •Action  tmthin  a  limited 
Time,]  Where, action  must  be  brought  within  a  limited  time,  as  in  actions 
against  magistrates,  and  penal  actions,  &c.,  the  pit.  must  produce  th#  writ, 
or  an  examined  copy,  at  the  ^rial,  and  prove  that  the  action  was  brought 
within  the  limited  period,  unless  where  'it  appears  to  have  been  so  com- 
menced, from  the  nisiprius  record.  And  the  production  of  th«  capias  ad 
respondendumy  in  C.  P.,  will  be  sufficient  evidence:  3  Wils.  465.  But,  if 
the  writ  was  not  sued  out  till  after  the  time  prescribed,  though  within  the 
time  by  relation,  it  will  be  insufficient:  B,  N.  P.  195.  Where  there  is  but 
one  writ,  it  may  be  given  in  evidence,  without  proving  that  it  has  been  re- 
turned: 7  T,B.6;2B.^P.  157;  4  Taunt.  555;  6  ib.  142.  And  nothing 
but  the  writ  need  be  produced,  if  the  declaration  appear  on  the  face  of  the 
record  to  have  been  delivered  or  fil«d  within  the  regular  time  allowed  for 
declaring,  as  it  is  in  that  case  sufficiently  connected  with  the  writ ;  but, 
otherwise,  evidence  must  be  given  to  connect  them:  Hutchinson  v.  Piper, 
4  Taunt.  555,  And,  where  the  issue  in  C.  P.  is  made  up  of  a  term  sub- 
sequent to  that  allowed  by  the  rules  of  the  court,  pit  must  prove  that  the 
declaration  wds  delivered  or  filed  within  that  time:  6  Taunt.  141;  1  Marsh. 
497.  Whew  there  are  two  writs,  it  will  be  presumed  that  the  pit  pro- 
ceeded on  the  last,  unless  he  connect  them  by  showing  the  first  to  have 
been  returned,  6  7!  JR.  617,  2  B.  ^  P.^  157,  14  East,  491;  as,  otherwise, 
the  court  is  not  in  possession  of  the  cause,  so  as  to  award  an  alias  or. plu- 
ries  for  bringing  the  deft,  into  court:  7  Mod.  3;  1  Lutw.  260.  But,  if  the 
debt  waa  paid  aAer  a  pluries  writ  issued,  the  deft  will  not  be  allowed  at 
the  trial  to  object,  as  a  ground  of  nonsuit,  that  the  latitat  was  not  returned:  ' 
7  East,  536.  Where  one  writ  was  produced  at  the  trial,  and  three  decla- 
rations against  the  principal  and  his  bail,  to  show  that  certaih  actions  had 
been  brought  against  them,  and  three  allocatures  of  the  costs  taxed  in  the 
same  actions  were  also  put  in  and  proved,  it  was  held  to  be  sufficient  proof 
of  three  actions  having  been  brought,  and  of  the  costs  having  been  taxed 
therein:. 11  Price,  235,  250,  270-1;  see  Tidd,'9  eS.  162^.  The 
sheriff  is  in  general  concluded  by  his  own  return,  andj'the  bailiff  f^^O^Sl 
of  a  liberty  is  also  concluded  by  the  sheriff's  re(um;  and,  if  false, 
his  remedy  is  against  the  sheriff:  Shaw  v.  Simpson,  iJiaym.  Ii4.  A  re- 
turn to  a  writ|  by  a  sheriffi  is  suffioiei&t  proof  of  tli^  delivery  of  the  writ  to 
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him:  Fenton^s  casej-'Lofftj  524a  -Tlie  retMrOi  purporting  to  be  made  by  n 
lord  of  a  jnanjkr  to  the  sheriff's'  msiUldiil^y  to  levy  under  a  writ  of  ^.  fa.y  i» 
prima  faci^  eyidence  that  the  person  Whose  return  it  purports  to  be  is  the 
lorAof  tlfc  m'ahor:  Tylef.v.Letc^^{Dukej)  2  Stark.2lS.  But,  where  the 
sheriff  r^tQ)*ne(it  to  a^.  fa.,  that  he  had  levied  goods,  and  a  commission  of 
bankrupt  issued  against  the  deft.,  on  an -act  of  bankruptcy  committed  before 
the  delivery  of  the  writ  to  the  sheriff,  which  goods  the  .sheriff  eave  up  to 
the  assignees,  it  was  held,  that  he  was  not  bound  by  his  rettfrp,  but  might 
rfiow  those  facts  in  action  brought  against*him  for  not  selling  the  goods  un- 
der 9kJkndiiioni$pi^ohcL9:  Brydgesv.  fFafforct^  6  M,  ^  S.  42-^15  East, 
78.  Budhe  sheriff's  officer,  for  the  purposes  of  his  #wn  Juitifioation^  ia 
not  concluded  by  a  false  return  of  the  sheriff:  Barker  v.  Mossr,  Cro.  EL 
181. 


WRIT  OF  INQUIRY. 

See  "Inquiby.'' 
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.    KTThifolidei  in  the  Jhdex  refer  to  thoit  between  [    ]  in  Vie  margin  of  the  bdif  of, the  tOMil, 

•  •• 
ABATE,MENT,INGENERAL,lto5.  ,         .     *  .  .,      - 

Fleaa  tp  jarisdiction,  1 ;  nature  of,  ib^  when  to  bp  pfttM,  t6. 
Pleas  in  abatement,  2.' ,; 
nature  of,  ib.;  to  disability  Qf  plt*8  person,  ibji  to  disal^ty  of  deft^s  person,  i&.;  to  count, 

t^.;  to  writ,  Q>, ;  to  action  of  writ,  ib. 
qualities  and  forms  of  pleas  of,  3 ;  title,  ibj;  commencement,  ib.;  aobject-matter  of  plea, 

t5.;  voDue,  i6.r  conclusion,  &C.  4 
affidavit  ib, 

qualities  and  ibrms  of  ]:eplication,  ib. ;  ia  general,  ib,;  cpffimencemie^t,  t^.}  conclusion,  5; 
demurrer,  he,  431 
judgment,  5cc.  i6. 
Coverture:  see  *^ Coverture.^  , 

Misnomer:  see  **ifitiiQifier.*' 
Nonjoinder :  see  ••  Nonjoindeir,^ 

Pendenpy  of  another  action :  sea  *  Autre  Action  pendantJ* 
Privilege:  see '* Piiiji^e." 
ABSTRACT:  action  againsi^^sr^dor  for  not  delivering  abstract  of  title,  901«  905, 909;  when  Uk 

_      be  deliverecl,  ib. 
ABUTTALS :  new  assignment  as  to,  635;  proof  of,  636, 

ACCEPTANCE,  of  bills  of  ezchanffc,  282;  m  satisfaction,  must  be  alleged  in  plea  of  accord  and 
satisfaction,  24 :  when  should  i^ot  be  traveraedi  '^  replication  to  plea  of,  ib.;  of  a  lesa 
Bumi  whiten  satisfaction  for  a  groafer,  26, 27;  of  bill,  failure  in  attempt  to  procure, 
•  when  a  satisfaction,'Sd ;  in  satisfaction  must  be  proved,  29 ;  of  a  bill,  evidence  of  ac- 

count sUted,  31 ;  of  ffoods  withip  SUtute  of  FraudA,.537 
ACCEPTOR:  Bee^'BiU  qf  Exchange;''  actions  agiOnst,  ^82,  287;  aeUon  bj  aecommodatMm 

acceptor,  300. 
ACCIDENT :  see  ^*  Fire;''  loss  by,  in  action  against  carrier,  334;  when  excuses  per&rmance  of 

act,  129,  439;  excuse  for  trespass,  when,  96^  854. 
ACCOMMODATION  ACCEPTOR :  action  by, again4 drawer,  ia^evidence  in,  ib» 
ACCORD  AND  SATISFACTION: 

How  deft,  may  avail  himself  of,  23,  fU 
,  Form  of  pleadings:  p^a,24;  replication,  i6. 

Precedents :  plea  of,  in  i^sumpsit,  b^  delivery  of  goods,  25 ;  dejiveity  of  negotiable  secu^ 
rity,  t6. ;  in  debt,  ib^  in  covenant,  ib. ;  in  trespass,  26 ;  replication,  denying  delivery  or 
acceptance,  ib, ;  denying  deliverr  of  promissory  note,  ib. 
Evidence  for  de^:  in  general,  2d;  in  action  fpr  slander,  ib.;  in  action  on  a  hill,  307; 
satisftction  must  be  reasonable  and  complete,  2Q  to  27 ;  by  specialty  or  record,  27 ;  by 
bill  ofe^cchange,  Itc  giyen,  28 ;  must  bt  certMn,  ib. ;  luust  bis  e^ecutedi  29 ;  b^  and  tQ 
whom  made,  ib,  \ 

Evidence  for  pit,  29 
ACCOUNT  STATED :  see  **  Admissions.*; 

Form  of  remedy  on,  30 ;  infant  not  liable  on,  581  *  « 

Form  of  pleadings,  30  to  31 ;  declaration,  30 ;  plea,  31  . 

Precedents :  count  in  assumpsit  on  an  account  stated,  31;  the  like  in  debt,  Jif 

Evidence  for  pit :  made  of  accoonth?^,  31 ;  with  whom  stated,  ib. ;  eubject-matter  of  aCt 

oonnt,  ib, ;  effect  of^,  32 ;  not  conclusive,  ib.  46 ;  stamp  on,  -821-32 
Evidence  for  deft,  33 
ACKNOWLEDGMENT :  see  *«  Aiimisnonoi'*  *•  Acgounfi  Stated^' 

Of  party  himself;  51 ;  of  partners,  ib. ;  of  trustees,  &c.  52 ;  of  tyi^nts,  .53 1  to  take  case  ou| 
of  Statute  of  Limitatioiis,  647-8 ;  of  account,  ddbp  not  requfM^^tamp,  £^142 
ACQUITTAL  L  statement  Qf;  in  action  for  mot  Bfov.,  665  {  proof  oi;  9ct),  662 
ACT  OP  PARLIAMENT: 

Public— when  and  ho^  pleaded,  32 ;  proof  of  nuUic  acts,  34 

Privatfr-rwhen  and  hpw  pleaded,  34 ;  jproof ofpriv^tit  M^.^r    Effee^ a(  and  recitals  b, 
41 ;  when  it  excuses  perfbrmas/fi^or  contract,  129 1  |eti«ik^  see  **  (St€tuU,^ 
Vol.  11,  «5  ^ 
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ACT  OF  STATE :  ex  qffitia,  iiotioecl,'416VprolxroC      . 
ACTION: 

Proof  of  nolite  of,  615 ;  proof  of  commeneMient  oC  1G3, 616 ;  plM  in  ibAtesmt,  of  pw- 

dencv  of  prior  action,  17 

ADJUSTMENT :  q(  average,  174^ ;  of  loss  on  policy,  601 
ADMINISTRATION,  LETTERS  OF: 

How  proted,  604 ;  effect  o^  ib, ;  stamp  on,  813 ;  pleadings  as  to,  496^.  507 ;  oyer  ofi  498$ 
/    when  void,' 504;  by  whoii  to  be  granted,  ib. 
ADMINISTRATOR :  ses  "  Executor  and  Adminiitrator.'^ 
ADMIRALTY,  SENTENCES  OF  COURTS  OF: 

Effect  .o^  in  evidence,  35 ;  proof  of  sentences  in  English  conrt%  36;  proof  of  proceeding* 
.  Slc  In  foreign  courts  of^  ib, 
ADMISSIONS :  see  "^  Aekrundedpnenty''  **  PnmUer 

*  '  '  ](.  Nature  and  effect  of,  ilk  general :  when  conclusive  or  not,  37 ;  how  constnied,  and 
given  effect  to,  38;  estoppel  should  be  pleaded,  i6.;  who  bound  b/,' 39;  who  maj 
take  advantage  of,  ib:\  how  detcnnined,  ti. 

II.  "ESSsci  of,  with  reference  to  the  particular  nature  of  the  admission :  hj  record,  39; 

admission  in  the  record  of  the  particular  suit  in  litieatipn,  ih,;  admission  hj  reeord 
not  in  the  suit  in  litigation,  »6.;  admission  by  record,  when  not  an  estoppel,  41;  br 
oaths,  i6. ;  by  specialties,  43 ;  when  an  admission  is  an  "^estoppel,  ib, ;  when  an  ad* 
nriasion  in  specialty  is  not  an  estoppel,  43 ;  by  writings  not  under  seal,  44 ;  by  Terbal 
declarations,  ib.;  by  demeanour  and  conduct,  ib.;  in  general,  ib.;  by  agreement,  45; 
in  the  cause,  ib.;  \!y  giving  a  bill,  4rc  ib.;  by  receipts,  ib.;  by  notices,  Tetters,  adyer- 
Usements,  dpc  ib.;  by  account  stateid,  46;  by  demeanour  and  conduct,  ib.;  by  ao^ai« 
escence  ana  silence  of  party,  47;  admissions  of  debts,  46;  admissions  of  iiabui^,  ik; 
admissions  of  particular  character,  49 ;  admissions  of  handwriting,  ib. ;  sdroismon  of 
no  interest  in  suit,  ib.  ^ 

III.  Effect  of^  with  reference  to,  by  whom  made;  ^s^  bpnnd  bj^i  ^\  who  may  take  ad- 
vantage of,  ib. ;  by  party  to  the  suit,  though  not  ben^^pially  interested,  ib. ;  by  parties 
reaHy  interested,  though  not  partyio  the  suit,  51 ;  hy  third  party,  ib. ;  1^  partners, 
ib. ;  admissions  by  trustees,  assignees,  ezecutoirs,  &c.  52 ;  admissions  by  party,  joint- 
ly and  severally  interested,  ib. ;  admissions  bj^  co-trespassers,  ib. ;  admission  by  party, 
represented  as  bankrupts,  &«.,  ib.;  admissions  by  agents,  33,  53;  admissions  ij 
counsel,  54 ;  admissions  by  attorneys,  ib. ;  admissions  by  wife,  ib. ;  admissions  by 
strangers,  in  g^eral,  55 ;  admissions  by  tldrd  persons,  peculiarly  connected  with  act 
itself^  56 ;  admissions  against  interest  of  partj, making  admission,  ib. ;  admissina  by 
party,  with  peculiar  knowledge  of  a  fact,  having  no  interest  to  mis-state  it,  58. 

ADMITTANCE  TO  COPYHOLD:  how  proved,  and  effect  of,  383,  461 
ADVERTISEMENT :  see  **  Gazette,"  and  how  to  be  proved,  and  effect  o£;  in  case  of  agents, 
7^,  6-7 ;  partners,  711-2 ;  notice  of  carrier  by,  332 ;  how  to  declare  on  ofeing  a  re- 
ward, 117 
ADULTERY:  see  -  CnlW.  Cewi." 
AFFECTION:  not  good  consideration,  148 

AfTIDAVIT:  effect  of,  in  evidence,  58;  how  proved  when  filed,  t(.;  how  proved  when  not 
filed,  59 ;  in  plea  in  abatement,  4 ;  form  of,  8  ^.  to  put  off  trial  fbr  absence  of  1  ' 
of  proprietor  of  newspaper,  in  ease  of  libel,  dtc  810 
AFFIRMATION :  of  Quaker,  940 
AFFIRMATIVE :  of  issue,  489-^ ;  proof  of,  in  general,  tft. 
AGENT:  actions  by  and  against : 

L  Action  &y  agent  against  vrineipdl: 
Form  of  remedy  and  Readings,  59 
Precedents,  tl.;  indebitatue  tor  commission,  16.;  jitaftfimt  msmft  fhereon,  iL; 

bilatue  fi)r  deUcredere  commission,  ib. 
Evidence  fbr  pit.,  60 ;  in  action  &a  commissioo,  i6.;  in  action  fbr  money  paid  by 
'    agent,  ib. 

Evidence  fi>r  deft,  ib,;  in  action  fbr  commiwrion,  ib,;  in  actions  fbr  money  paid,  fil. 
II.  Aciioos  by  agent  agunst  tAird  pereont : 

Form  of  remedy,  pleadings,  and  precedents,  61 
Evidence  fbr  pit.,  in  general,  ib,;  pit's  interest,  ib. 
Evidence  for  deft,  in  general,  ib,;  plt*s  interest,  ib, 
III.  Actions  afcainet  agent  by  priaeipid : 
Form  of  remedy,  62 
Form  of  pleadings,  63 

Precedents,  ib,  :*dedaration  in  assnmpsit  against  agent  empbyed  to  sell  goods,  Ae. 
fbr  not  accounting  for  them,  ib,;  the  like,  for  not  taking  due  care  of  the  goods,  64; 
the  like,  for  not  returning  fobds  which  deft  did  not  sell,  ib^  against  an  agent,  eo 
»  promise  not  to  eell  tinm  a  fixed  mice,  and  to  account  fbr  nle,  ^kc.  ih^  < 
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AGENT  {tomtinued!) 

■gainst  tgent  for  not  pillinff  at  the  bist  price,  63 ;  against  an  agent,  for  nbt  taking 
*  dne  care  of  goods  ideliTered  to  him  at  ieveral  times,  selBng  them  under  valoe,  bar- 
tering them,  Slc  ib;  for  selling  to  persons  nnfit  to  be  trusted,  66 ;  against  an  agent 
employed  to  sell  goods,  on  his  promise  to  i^  due  endeaTours  to  obtain  payment  of 
proceeds,  te.  ^  , 

Evidence  for  pit,  66 :  in  general,  ib,*  in  action'fbr  not  accounting,  67 ;  in  an  action 
for  not  paymg  proceeds  of  sale,  or  moneys,  Slc  ib,;  for  selling  at  an  under*price, 
ib.:  fbr  sellinr  on  credit,  ibj  in  an  action  for  selling  to  a  person  unfit  to  be  trusted, 
68;  in  an  action  for  loss  of  goods,  ib.:  in  action  fbr  misconduct,  when  employed  to 
pnrehise,  ib.:  in  action  fbr  not  insuring,  ib,:  in  action  fbr  not  giving  notice,  69:  in 
t  '  in  an  action  against  a  gratuitous  agent,  ib.:  damage,  ib. 

Evidence  fbr  deft,  69:  in  general,  ib.:  disputing  prmcipaT*  title,  ib.:  f^aud,  &c^*  70 ; 
that  principal  has  adopted  his  acts,  ib.:  in  an  action  fbr  not  accounting,  ib.:  in  an 
action  to  recover  the  proceeds  of  goods,  moneys  received,  ifc,  ib.:  in  an  action  fbr 
purchasing  damaged  goods,  71 ;  in  an  action  fbr  selling  on  credit,  or  to  a  person 
'  unfit  to  be  trustee^  or  fbr  the  loss  of  goods,  ib.:  for  not  insuring,  ifaL:  in  an  action 

^  iqgftunst  a*  gratuitous  agvnt,  ib.:  to  reduce  damages,  ib. 
Actions  agaimt  agent  by  &ird  persons :  ^       ' 
Form  of  remedy,  pleadings,  and  precedents,  72. 

Evidence  fbr  pit,  72 :  in  an  action  against  agent,  oontractiifg  on  his  own  account, 
ib.:  where  principal  unknown,  ib.:  where  no  apparent  or  responsible  principal,  ib*: 
where  agent  has  exceeded  his  authority,  so  that  the  principal  is  not  liable,  or  acted, 
under  an  authority  principal  had  no  r^ht  to  give,  74 :  for  money  had  and  received, ' 
ibj  fbr  torts,  ib. 
Evidence  fbr  deft,  75:  in  an  action  against  agent,  contracting  on  his  own  account, 
ib.:  in  an  action  against  an  agent,  because  Uie  principal  was  unknown,  ib.:  in^an  ' 
action  against  an  agent  fbr  exceeding  his  authority,  or  fbr  acting  under  an  authori^ 
which  he  knows  m  principal  had  no  right  to  give,  ib.:  fbr  money  had  and  received, 
ib.:  fbr  torts,  ib. 
For  actions  again$t  prineipal^  see  "  Principal  and  Agents*  proof  of  agent's  authority, 
7334:  admissions  by  agent,  32,  53 :  payment  to  or  by,  732,  713U:  tender  ofjWjT 
by,  837:  release  of  or  by,  758^  ,*  notice  to  quit  to  or  by,  469 :  conversation  by,  88Qr 
to8e4 
Competency  of  agent  as  witness,  737, 941, 943 
AGISTER :  trespass  by  indebitatu9  auwnntit  for  agistment,  566 

AGREEMENT:  see  **i4s«vffijwie,'*  *«  Handwriting,** ''  Secondary  Evidence,^  "*  Pard  Emdenee,*' 
and  the  various  titles  of  defbnces :  stamps  on,  613 :  what  sufficient  within  Statute 
ofFrattds,541,903 
AIR:  wee*"  Ancient  Windmoa:**  rifffat  to,  81 

ALIA  ENORMIA :  statement  of,  in  decJaratkni,  856 :  evidence  undei,  865 
ALIEN :  how  deft  may  avail  himself  of  pit's  being  one,  275 :  plea  o^  in  action  on  policy,  595 1 

form  of  plea,  Ac  76 :  evidence,  ib.:  when  a  trader,  220 
ALLOCATUR :  evidence  ot,  in  action  on  attorney's  bill,  162 
ALMANAC :  pleadings  as  to,  416 :  effect  of,  and  how  proved,  745 
ALTERATION  OF  CONTRACT: 

How  deft  may  avail  himself  of;  76 

Evidence  for  deft,  76 :  efiect  of  alteration,  ib.:  in  oontraei  of  guarantee,  ibii  653 :  as 
to  stamp,  824 :  proof  of  alteration,  78 
'        Evidence  fbr  ^t  ib. 
AMBIGUITY:  nee  *"  Parol  Evidence  :**  how  to  declare  on,  259 
AMENDMENT :  see  «  Variance,"* 

AMENDS :  tender  of,  by  justice,  618.9 :  tender  of,  in  replevin,  762 
ANCIENT  DEEDS,  &c.:  proof  of;  423,  T28, 935 
ANCIENT  DEMESNE :  how  proved  ^v  doomsdaybook,  748 
ANCIENT  SURYEYS:  748 

ANaENT  WINDOWS,  ACTION  FOR  DISTURBANCE  OF:  see  ••  Musnes,** 
Form  of  remedy  fbr,  79 

Form  of  pleadings,  ib,;  declaration,  iL;  plea,  &c.,  80 
Freoedents  in,  tS.;  declaration  in  case  for  obstructing  an  ancient  vrindow,  ib,;  Meond 

count,  fbr  oontinuing  the  obstmction,  81 
Evidence  for  ^t,  ib,;  in  geiiuBra],  ib.;  pit's  interest  in  premises,  16.;  sifnation  of  premises, 
ib.;  right  to  the  wkidows,  ib,;  deft  caoM  the  injury,  82 ;  the  injury,  ib,;  damages,  83. 
Evidenee  fbr  deit,  A.;  agaiaist  pU.*8  light,  i£i 
ANIBCALS:  see «" iVtisssiiei;,-^  whes  owner  of  may  be  sued  in  trespass,  684;  action  by  ovnor 
¥C  854,  861 
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ANNUITY,  tetion  for: 

f'orm  of  remedy,  64 
orm  of  pleadinffs;  ib,;  aeclanitioh,  t^.;  plea,  ib^  rejuieatioiii  85 
Precedents,  ib.;  declaratioii  in  debtoa  an  annoity^eed,  for  atrears  <u  atinohjr,  ik;  pldi 
to  debt  on  annuity.bond,  that  no  meo}orial  was  enrolled  under  53  O,  3,  e.  141,  66; 
plea  of  payment  afler  three  days,  ib,;  replication,  ib.;  rejoinder,  ib. 
Evidence  for  pit,  ixf  ^eral,  ib,;.  on  non  ui  factum^  ik;  no  memorial,  &Ci  ib,;  other 

issues,  87 ;  damages,  i6.;  in  action  to  recover  money  had  and  received,  ib. 
Evidence  for  deft,  to. 

When  money  had  and  received  lies  for  consideration  of  €74 ;  dedaratidafor  not  taking 
food  security  for,  135 ;  action  by  grantee  of^  for  use  and  occupation,  893 
ANSWER  m  CHANCERY :  when  admissible,  41,  353;  effect  of;  ib4  how  proved,  ib. 
APOTHECARY.  AND  SUttiGEON,  actions  by  and  against: 
Actions  by,  fpr  their  bill : 

f*onn  of  remedy  and  pleadinn,  87. 

Precedents,  ib.;  count  for  work,  &c.  as  an  apothecary  or  surgeon,  and  for  i 

ib,;  quantum  meruit  thereon,  88 
Evidence  for  pit,  in  general,  ib.;  jttoof  of  retainsr,  ib,;  proof  of  plL  boiag  an  i 
isary,  89 ;  proof  of  pit  beingr  a  silrgten,  6lc  tb^  proof  of  work  done,  awl  worn 
supplied,  90 ;  proof  of  reasonableness  of  charges,  ib. 
Eviddhce  for  deft,  in  general,  i6. 
Actions  against  apothecaries  and  surgeons  for  negligence,  ^ce. 
i    -L^  ^  .  ^f^P^  of  remedy  and  pleadiDgs,«90;  evidence,  91 
API^fiAttANdfi :  howproved.  195 
APPLICATION  OF  FAYMENTS:  71&-7 
APPORTIONAtfeNT :  (iontract  cannot  be  apportioned,  136 
APPRAISEMENT :  ftamp  on,  816 
APPRENTICE: 

Action  on  an  indenture  of  apprenticeship,  91 

Form  of  remedy,  ib.;  form  of  pleadings,  ib.;  declaration,  tb.;  plea,  i&.;  evidenee  &t 
pit,  92 ;  recitals  in  deed,  when  evidenee,  43 ;  stamp  on  indenture,  817 ;  evidenoe 
,  for  deft,  92 
»}  .         Action  for  enticing  away  an  apprentice,  tb.;  see,  pesi,  **  Ma9Ur  and  SkrwulL^ 

Forni  of  remedy,  ib^  form  of  pleadings,  ib,;  evidence  for  pit,  i6^  43;  evidence  for 
deft,  ib. 
.  ^  Pl^a,  justifying  correction  ofj  and  proof  as  to,  95, 107 
ARBITRATION  t  sea  *'  Award:* 
ARBITRATOR!  when  he  may  sue  fot  fees,  959 ;  when  liable  for  money  had  and  received,  673; 

when  a  competent  fitness,  660, 951 ;  evidence  before,  when  admiasible,  49 
ARREST :  how  proved,  487,  658 ;  action  for  malieiooa  ar^st^  see  "*  ihheiotm  Arr€itr  Mtioa  flr 

escape,  see  *^,JS$eape;**  witness,  when  protected  from,       ^ 
ARRIVAL  OF  SHIP :  sale  of  goods  on,  545 
ARTICLES  OF  WAR:  see  ^War;'  745 
ASSAUtT  AND  BATTERY,  action  for : 
Form  of  remedy  for,  94 

Form  of  pleadings,  i6j  de<ilaratton,  ib.;  Venue,  ib,;  title,  ik;  pommenoementi  t&.;  time,  ib^ 

statement  of  injury,  ik;  condosion,  95 ;  second  count,  <£.;  plea,«6.;  what  pleadable, 

ib.;  as  to  the  fo^m  of  plea,  ib.;  when  to  plead  specially,  ib.;  replication,  97 ;  now 

assignments  98 

Precedents :  declaration  for  an  assault  and  battery,  and  injury  to  plt*s  dothes,  stating 

the  (kcts  fully,  99;  second  count,  for  a  common  assault,  ib^  third  count,  for  tlw  in- 

~jniT  to  plt*s  clothes,  ib^  by  husband  alone,  for  battery  of  a  wife,  ib.;  by  taanter  or 

fotner,  for  battery  of  his  servant  or  son,  100. 

Plea,  son  oiuuiU  dimctney  ib.;  9on  a9muU^  in  defence  of  a  relative,  ib^;  moRtter  fMimt 

to  preserve  the  peace,  |dt  and  a  third  person  beii\g  fighting  together,  ib.;  plea  that 

A.  B.  was  possessed  of  a  shop,  moUittr  manut  by  the  deft.*  fis  servant  to  A.  B^  ttf 

turn  him  out,  101;  jttttification  as  a  taveryikeeper,  by  mailiUr  mamu  tmpeniit,  to 

prevehl  pit  from  leaving  deft*s  house,  without  paying  for  what  he  eat  and  drank, 

xbb;  other  pleas,  103 

Replication  de  injuria^  ib4  to  plea  of  ssn  assa&Zt  d«meta«,  that  E.  F.  was  poeaeasod  of 

a  house,  and  that  pit,  as  his  servant,  turned  dclt  out,  ib^  yther  replications,  103 
New  assignment,  103, 685 
iSvxdenoe  for  pit,  103:- assault,  and  caust^  of  action,  iU;  what  an  assault,  ib.;  what  a  bal^ 
tern  104;  averments  in  declaratbn^  iU;  proof  of  time,  J^.ib4  several  uiulls,  ib^ 
under  special  plea,*  ^.  1 05;  alia  enormia^  iU;  damages,  ib. 
Evidenee  for  deft,  m  general,  106:  ^eral  issue,  ib.;  plt*t  first  asaaiiH,  ib4  moderate 
"OorraotioB,  Id^;  deftnoe  ttf  relative,  servant,  ^itc.  ib!;  to  preserve  ihe  peaee,  ib.;  4i^' 
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ABSAULl*  ANb  BATl^Y,  coMinmed. 

ftMftof  poM<tiiflP,ib;  tpediil  npttoitiaiH  ib4  <itM  iiMnt,ib4  rsduction  of  da. 

nuigefl,  in. 
Oomp8teaoy  of  witneflnt,  ib. 
ASSETS:  proof  o^  5l3t  what  an  adoyaakmoi;  519;  what  are,  ib.;  pleading!  aa  to,  507^  form  of 

|>Ioa  of  jriene  ttdmimtttamt,  509;  replioation  to,  510 
ASSIGNEE :  oovonant  by  or  againot,  391;  aaoampiU  by  or  againat,  144, 146;  caae,  &c  ajrainit, 

352;  of  revortion,  ejectment  by,  473;  whit  oonatitatea  party  aiaifnee  of  term, 

637,894 
ASSIGNEE  OF  BANKRUPT:  tee "^ Btmkntpir 
ASSIGNMENT  OF  BAIL-BOND:  190-1.6;  of  term,  627, 894«  146;  what  determination  often. 

ancy  by,  894;  of  breachea,  320;  ejectment  for  assigning  premiaas,  472;  oo?enant 

ASSUBIPSIT:   '  \ 

Whon  the  proper  form  of  remedy^  109;  its  nature,  and  when  it  lies  in  general,  ib^  . 
when  the  only  remedy,  iK:  when  snatainabie)  where  pit  has  »  higher  aecurity,  110; 
whan  sttitainaUe,  though  deft  guilty  of  a  tort.  111 

Form  of  pleading,  ib.:  doo)aration,  ib^  in  gene^  ib. 
!•  Sjf$eial  cmnU^  ibu'  inducement,  112 :  induceniimt  ahoold  be  according  to  legal  effect, 
113:  must  be  proTiyl  strictly,  if  stated  as  part  of  oontraet,  ib.;  when  inducement 
need  not  be  strictly  proved,  ib.:  aurplusage,  114 

The  cenaideratioD,  itj;  at  deft.*a  request,  ik;  sufficient  to  support  contract,  ib:;  state, 
ment  of^  according  to  efiect,  t6.;  yariance,  iL;  wholo  consideiation  to  be  atated,* 
115;  modi9  of  stating,  tb^  executory  oonsideratico,  ib,;  ezeouted  consideration, 
116;  concurrent  consideration,  ifr.;  continuing  oonsideration,  ib,;  efftet  of  bad 
statement  of  c^aideration,  t^.; 

The  contract^  or  promise,  t6.;  must  be  stated,  t^.;  statement  of  partleato^  117 ;  state- 
ment must  be  positive,  ib.;  and  certain,  ib.;  promise  un  writing,  t^.;  implied  pro- 
mise, ib.;  statement  of,  must  be  according  to  legal  efiect,  ib.;  instances  of  what  a 
sufficient  statemeUt  of  contract,  118;  what  not  a  variance,  ib.;  what  a  yariance, 
119 ;  variance  in  stating  contract  too  specially,  t6.;  variance  in  omission  of  part  of 
contract,  ib^  no  more  m  contract  to  bo  stated  than  that  which  was  broken,  120  i 
part  relating  to  liquidation  of  damages  need  not  be  stated,  ib.;  atatement  of  aitema. 
tive  contract,  131. 

Averment  of  pttibrmaneejof  condition  precedent,  when  necessary,  tft.;  what  a  con- 
dition preoedent,  ib.;  usual  words  of^ib.;  condition  where  deft*s  act  is  or  may  be 
done  first,  122 ;  condition  where  deft's  act  is  to  be  done  afterwards,  123 ;  condi- 
tion where  contract  goes  to  part  of  oonsideration  on  both  sidcs)  ib.;  where  mutual 
promises  go  to  whole  consideration  on  both  sides,  126 ;  where  concurrent  acts  to 
he-done  at  the  aame  time,  127.  i 

Avormetit  of  excuse  for  perfbrmaacoof  condition  precedent,  ib.;  readiness  to  perform, 
ib^  tender  of  performance,  129  (  deft's  refusal  or  discharge  from  contract,  t^;  per- 
ftrmance  prevented  by  strangnr,  129 ;  performance  prevented  by  deft,  ib.;  what  a 
substantial  performance,  t6.;  pcrfbrroanoe  rendered  imposnble  by  act  of  God,  dec, 
t^'  statute  excusing  perfbrmanoe^  ib. 

Form  of  averments  of  pcrformanOe^  or  excuse  for  perfbrmanoe,  ib.;  consequences  of 
omission  or  mis.statement  of  avek'ment  of  performance,  SlC  130. 

Averment  of  request,  when  necessary,  ib.;  form  and  manner  of  stating  request, 
131 ;  consequences  of  omission  of,  or  def^t  in,  averment  of  request,  132 

Averment  of  notice  to  deft,  when  neoessaryv  ib.;  manner  of  averring  notice,  133 ; 

.  tooseqnences  of  omission  or  defective  statement  of  notice,  ib. 

Averment  of  breach,  when  necessary,  ib.;  form  of  averment  of  breach,  ib.;  breach 
ntast  be  stated  with  certainty,  ib.;  what  sufficient  certainty,  134;  breach  must  not 
be  too  narrow,  ib.;  nor  too  large,  135 ;  consequence  of  omission  or  defective  state- 
ment of  breach,  ib.    . 
,    Avorment  of  damajpes,  136 ;  when  to  be  stated,  ib.;  mode  of  statement  of  damages,  ib. 
IL  Common  counts,  136;  when  to  be  inserted,  137 ;  fbrm  of  common  counts,  ib. 
Several  counts,  joinder  of,  dec  and  conclusion,  138. 
Plea,  ib.;  when  ueoeasary  to  plead  specially,  ib.;  when  deft  may  |4ead  specially,  ib.; 

fbrm  of  plea,  139 
Heplieatkm,  t^ 

Precedents  in:  precipe,  139:  common  eommenoemetft  and  condosion  of  declaration 
in,  ib4  special  count  in,  ib^:  common  counts — ^fbrm  of  oommoo  ind€biiaiM$  csiittf, 
ib.:  fbrm  of  a  ^aoRdrm  meruit  count,  ib.:  form  of  guantum  vdUhunt  etunt,  140:  plea 
of  general  issue,  non-csnimfstf,  Xh, 

Bvidenoe  for  pit  ib.:  under  goiersl  tsfsc,  ib. 

Proof  of  iadooemsnt,  iK:  pioof  of  the  oeotraat  or  agrtemmit  itself  ib.:  written' con^ 
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ASSUMPSIT, 

tnct  «r  iHmikiM,  l4l;  whitcoMtttetottog»tril«,ft.fi— pwpoMj^tk;  mntiiilitf* 

ibj  implied,  when,  ilk:  implied  out  of  a  tort,  111,  149 
Proof  t|iat  the  contract  or  ap«ement  wat  niade  with  the  pit  ib.:  what  iotereet  in 
contract  niffident,  ibit  prodf  tbit  plti  was  the  only  contractor,  143:  what  a  joiiit 
contract,  ih.:  dormant  partnerii  ibj  nominal  partner,  ib.:  proof  that  contract  was 
made  with  all  the  pits.  144:  proof  in  action  bj  assignee  of  contract,  ib:  snrnvin^ 
partner,  145:  executors,  heirs,  ^  ib. 
Proof  that  the  contract  or  agreement  was  made  by  deft  ib.:  incapacity  to  contract, 
ib.:  deft  a  partner  in  contract,  ib.:  nonjoinder  of  deft  ib.:  against  partnersf  ibh$ 
Joint  otetraot  by  all  defU.  146;  against  surviving  partners,  ib^  against  assignee  of 
Qoatnct,  ib. 
^  Proof  of  the  motive,  inducement,  or  ccnsideratioi^  for  the  contract,  iK:  what  a  ■of' 

ficient  consideratbn,  147:  what  an  illegal  consideration,  148;  effect  of  HkgaUty  ef 
,  ^  consideration,  ib. 

Proof  of  the  snbject-matter  erf*  the  contract,  ib* 

Proof  of  performance  of  condition  precedent^  Sfe-t  149;  request  or  noCiee  to  deft,  iK; 
^roof  of  breach,  ib^  proof  of  damages,  ib.;  nwnej  demand,  ib4  liquidated  damages, 
or  penalhr,  ib.;  unliquidatdtt  damages,  150;  special  damages,  ibl;  meaaore  of  an- 
iiquidated  damages,  ib.  ^ 

tJnder  Mpedal  flea,  or  defbnce  153;  who  begins  to  prove  issue,  ib. 
Evidence  for  deft,  in  general  153;  deftnees  in  general,  ib;  reduotien  of  damages,  ibi 
I^SSURANCE;  see  '^FaUey^huwranei.'* 
ATHEIST:  witness  being  one,  939 
ATTACHMJCNT;  for  not  performing  award,  178 

ATTAINDER;  jjea  of,  in  abatement,  %  attainted  person  maj  be  ageBt,  733;  wiMn  witnaw  in- 
competent flom,  934 
ATTESTATION;  of  powers,  796;  will,  931  to  935 
ATTORNEY,  ACTIONS  BY  AND  AGAINST^   . 
L  Actions  bjj  for  his  bUl;  • 

Form  of  remedy,  155 

Form  of  pleadings,  ib.;  title,  ib.;  venue,  156;  cause  of  action,  ib* 
Precedents,  ib.;  commencement  and  eondusioBs  of  dedaratioBs  in  K.  &,  by  an  aHor- 
ney  of  K.  R,  ib.;  the  like  in  O.  P.  by  an  attorney  of  C  P^  ihi;  tniMmhu  count  ftr 
an  attorney's  fees,  ib^  the  like  on  a  otMntem  msmte,  157;  indAUtUu  account,  by 
an  agent  against  an  attomeyi  tb.;  other  precedents  referred  tOb  ib. 
Evidence  for  pit*,  in  general,  ib.;  pio6f  of  pit's  retainer  by  deft,  ib..  pit's  beiog  an 
attorney,  158, 165;  in  case  of  bankruptcy,  ibb;  proof  of  the  work  and  business  bein^ 
done,  ib^  proof  of  delivery  of  bill,  159;  when  necessary,  what  bill  taxable,  ib^  what 
bill  not  taxable,  ib.;  agents,  160;  executors  and  administrator,  ib.;  when  items  m 
1^1  do  not  require  ddlvery,  ib.;  mode  of  proving  delivery  of  bill,  ib^;  contents  of 
bin,  161 ;  pit's  signature  to,  i  b ;  proof  of  delivery  of  biH  to  deft,  ib.;  proof  of  delivuy 
at  defl's  last  abode,  ibb;  proof  or  delivery  of  bill  one  month  before  action,  163;  proof 
of  ressonablcness  of  charges^  ib. 
Evidence  for  deft,  in  ^neral,  ibj;  champerty,  163;  gratoitoas  retainer,  ib^  nsflaet 
to  take  out  certificate,  ib, 
tl.  Actions  agmhutt  for  negligence,  Suu 
Form  of  remedy,  163 

FWm  of  pleadings,  164:  declaration,  ik;  plea,  ib,;  plea  in  abatement,  when  pleadsMa 
by,  3,  16;  party  sued  as  one,  cannot  plead  he  is  not,  11,  19;  plea  of  privi- 
lege of^  see  "  PrivUegef*  when  arrested  on  improper  process,  may  be  dia- 
charged  on  common  bail,  19. 
Precedems:  bill  against  attorney  of  K.  B^  164;  the  like,  when  the  dause  of  action 
accrues,  and  the  bill  is  filod  in  vacation,  165;  bill  ajfainst  an  attorney  of  C  P., 
ib4  declaration  thereon,  afUr  appearance,  t6^  special  counts,  ib. 
Evidence  for  pit,  in  general,  165:  retainer,  ib4  proof  <n  inducement,  and  purpose  of 
retainer,  166;  proof  of  negligence,  ib^  what  amounts  to,  ib^  mode  of  proving 
negligence,  167;  damages,  to. 
Evidence  for  deft,  168 
When  personally  liable,  73;  pleas  by,  in  abatement  of  their  privilege,  19;  admissions  by,  S4( 
tender  by  and  to,  837^838$  payment  to,  714;  when  oompetent  wHnessea,  950$ 
when  bound  to  prodoee  proeeedmgs  under  a  eommisrion,  949 
ATTORMNENT,  see  464 

when  not  necessary,  890,  9 
AIXmONEER,  ACTIONS  BY  AND  AGAINST^ 

Actions  by,  against  employer,  168;  evidenee  for  deft,  tft. 
Actions  by,  against  third  persona,  t^ 
Actions  against,  by  employer,  169 
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AetioDf  ■gainft,  bj  third  pertoni,  i(^  in  action  tto  ncoter*  dbpoiif  reoeived  hr  Mm,  and  ia- 
tenst  thereon,  ib.  909-910,  1;  dectoration,  109;  evidence  for  pit,  t&;  proof  of 
deft's  liobilitj,  ib, 
ACTION:  tialea  hr  action,  9l3;  when  anetioneer  agent  ibr  both  parties,  903, 910^.  employment 

of  pufienat,544,907;  action  for  telling  gooda  at,  490  •      - 

AUTRE  ACnON  PENDANT; 

When  it  may  be  pleaded,  17;  form  of  plea  of,  18;  notea  on  form  of  plea,  ibj;  replication,  ib^, 

evidence  in,  for  deft,  19;  ihr  jjt,  i*. 

AVERAGE,  GENERAL,  action  for: 
Form  of  remedy,  171 
Form  of  pleadings,  ib. 

Precedents,  i5.:  indebitatu$  attnmptU  for  ffeneral  average,  ibj;  ptanHm  meruit  tfaereaD,t6. 
Evidence  for  pit,  in  general,  ib^  proof  of  the  plt*B  ownership  of  the  ship  or  goods  npoot 
which  the  loss  or  expenses  were  incurred,  172;  proof  that  the  loss  or  expense  was  ixy-  - 
curred,  ib.;  proof  that  the  property  lost  formed  the  subject-matter  of  general  lyreraget. 
ib4  proof  that  the  loss  was  moorred  for  benefitting  the  whole,  ib^  proof  that  the  oomnxm 
concern  was  benefitted,  173:  proof  that  deft,  is  bound  to  contribute,  174:  proof  that  deft, 
was  owner  of  the  property  for  which  he  is  to  contribute,  ibj  proof  of  value  of  the  deft.V 
property,  ib.:  nroof  of  value  of  plt*s  property,  and  mode  of  contribution,  ib. 
Evidence  for  deft,  175. 
AVOWRY:  pleadings  as  to,  and  forms  of,  761,  764:  and  see  "Replevin.'* 
AWARD,  see  **  Arbitrator,^  action  on:  • 

Form  of  reniedv,  in  general,  178:  assumpait,  179;  debt,  ib.:  covenant,  ib.:  the'prefbraU* 

remedy,  180 
Form  of  pkadmgs,  ibj  declaration  in  tutumpfit  on  the  award,  ib.:  submission,  ib.:  ttilarga^' 
ment,  ibj  award,  ib.:  notice  of  award,  181:  breach»  ib.:  other  counts,  ibu  pleas,  ibu 
debt.  ib.  ^ 

Declaration  in  ddi  or  ewenant  on  the  deed  of  submission,  ib.:  pleas,  ib.:  pleas  in  debt  or 
covenant  on  deed  of  submission,  182:  replication,  ib.:  rejoinder,  ^c.  J83. 
Precedents,  ib.:  declaration  in  assumpsit  on  a  parol  snbmission.to  an  award,  ib.;  debt  on  an 
award,  that  ddft.  should  pay  costs  of  an  action  of  ejectment  brought  against  hiin,  sub- 
'     miseion  made  a  rule  of  court,  and  costs  taxed,  Slc,,  184:  plea  in  debt  on  arbitration 
bond,  no  award  made,  185  , 

Evidence  for  pit,  ib.:  the  submission,  ib.:  arbitrator's  or  umpire's  authority,  ib.:  time  for 

making  the  award,  ib.:  the  award,  186:  stamp  on,  818:  breach,  186:  damages,  ib. 
Evidence  for  deft,  ib. 
AWARD  AND  ARBITRAMENT,  defence  of: 
How  deft  mav  avail  himself  of,  175 
Form  of  pleadings,  ib.:  replication,  176 

Precedents,  ib.;  plea  of  submission  to  arbitrament  and  award  thereon,  ib.:  replication,  deny- 
ing the  award,  ib. 
Evidence  for  deft,  ib^  efiect  of  award,  177 
Evidence  for  pit,  178 

BAIL:  see  **  Reeognixanee  tf**  **  OvMranttt^  *^RepUtin,^ 

Action  by,  for  contribution,  680;  when  evidence  for  prineipal,  942;  action  on  reeogniiance 
of,  750;  Jointiy  employing  attorney,  143;  endorsement  for,  169;  proof  of,  196 
BAIL-BOND,  action  on: 
Form  of  remedy,  187 

Form  of  pleadings,  188;  declaration  at  suit  of  sheriff,  ib.;  at  suit  of  assignee,  ib.;  titie^ikj 
venue,  ib.;  parties,  ib.;  itateroent  of  writ,  ib.;  endorsement  for  bail,  189;  delivery  of  writ 
to  sheriff,  and  arrest,  ib;  the  bail  bond,  ib^  breach,  190;  assignment,  ib.;  money  dus  , 
from  deft,  ib. 
Pleas;  ibw;  nan  utfaetum,  ib.:  practice  of  court,  191;  defonco  in  equity,  ib^*  ecn^pemU  md 
diem,  ib.;  no  process,  ib.;  no  affidavit,  ib.;  ease  and  favour,  ib.;  prmcipal  taken  under 
attachment,  ib.;  bond  not  assigned,  ib. 
Replication,  192;  to  eompervit  tui ditm,  ib.;  no  process, ibb; to  ease  and  fkvottr,ib. 
Precedents,  ib,'  declaration  on  bail-bond  in  K.  E,  where  original  action  by  bill  <^  Middlesex, 
or  latitat,  ib.;  the  like  in  C.  P.,  194;  pica,  no  process  against  principal,  ib.;  eamperuit  ad 
dtem,ib. 
Evidence  for  pit,  195;  non  tit  factum,  ib.;  nil  debet,  ib.  comperuU  ad  diem,  ib^  no  process 
a^;ainst  principal,  ibb;  that  there  was  no  such  process  stated  in  declaration  against  prin- 
cipal,  ib.;  no  affidavit,  ib.:  debt  levied  on  principal,  196;  ease  and  favour,  ib.;  plea,  deny- 
ing assignment,  ib.  sum  recoverable,  ib. 
Evidence  for  deft,  i6.:  non  ett  factum,  ibj  ccmpentit  ad  diem,  ift..*  no  such  process  as 
stated  in  dedaration  issued  against  principal,  ib,;  debt  levied  on  prmcipal,  197;  easo 
.  andfimmr,  t&. 
Action  for  not  asaigning,  480-1. 


^  BAILEE:  when  he  may  sue  in  inmm  or  trover,  861-9, 873, 8;  when  U«ble  in,  864, 880 

BAILIFF:  rejplioatioQ,  denjing  doA.  beinj^  bailiiBi^  .785;  eyidenbe  nnder  moh  repfication,  7$8t 
proof  of  comiectiQ&  between  ■heriff  and  bailifi,  79^  bailiff  of  ^riff  not  liaUe,  when 
'    *  350;  wdmiiwiianB  by,  483,  793' 

BANK-BOOKS:  when  endenoe,  747 

BANK-NOfTSt  trover  ^,  889;  a  good  tender,  when,  840;  when  money,  ib.  872 
BAinC  OF  ENt^LAND:  liable  aa  private  banker,  when,  349 

BANKER:  army  agent  ia  not,  219;  presentment  of  bill  to,  386;  when  to  give  notke  of  diabonoar^ 
298;  payment  by  check  on,  713;  not  money,  ib^  stamp  on  draft  on,  819;  lien  oC  839; 
^       arolication  of  payments  to,  717;  agent  mixing  his  own  money  with  principaTs  at,  6i3-8 
"     BANKRUPT: 

L  Actions  by  assignees:  ^ 

Form  of  remedy,  198;  assamj^it,  ib.;  debt,  199,  covenant,  ib.;  trover,  ib.;  demand,  when 
necessary,  200,  883;  when  it  does  not  lie,  ib.;  trover,  when  more  beneficial,  ib.;  trespaas, 
ib.  863;  ejectment,  201;  pfeas  to  action  by  assiipnees,  ib. 
'  Form  of  pleadings,  ib.;  declaiatiop,  ib.;  description'  of  assigiiees,  ib^  cause  of  action,  SQ2; 
"**  misjoinder  of  courts,  203;  pica,  ib. 
'  "  precedents:  oommencement  of  declaration  in  K.  B.,at  suit  of  assicrnees,  ib.;  the  like  in  CL 

P.  ib.;  indebitatus  (usumpsit^  on  promises  to  the  bankrupt,  ib^  account  stated,  ik; 
breach,  204;  indebitatus  assumpsit,  on  promises  ^to  the  assignees  for  a  debt  accruing  be. 
fore  the  act  of  bankruptcy,  ib.;  account  stated  with  assignees,  ib.;  breach  on  promises  to 
assignee,  ib.;  indebitatus  assumpsit,  on  promises  to  the  assignees  on  causes  of  action 
aecruing  since  the  act  of  bankruptcy,  205;  other  forms  in  assumpsit,  ib.;  trover,  by 
assignees  on*  the  bankrupt's  possession,  and  a  oonversion  after  the  bankrnptcy,  ihji 
'trover,  on  the  assignee's  possession,  and  oonversion  afterwards,  ib.;  plea,  206;  set- 
off, ib. 
,   Evidence  for  pit.,  ib.      . 
».  Proof  of  title  to  sue,  ib.;  when  proof  of  title  is  necessary,  ib4  notice  to  dispute,  207;  tima 
of  ser%iee,  ib.;  mode  of  service  of  notice,  i^  where  deft  estopped  from  dispotinif 
title,  ib. 
Mode  of  pfaving  title  of  pits.,  where  no  notice  has  been  given  to  dispute  it,  208;  commit- 

sion,  ib.;  assignmept,  209;  bargain  and  sale,ib. 
Mode  of  proving  pit's  title,  where  the  commission  has  not  been  disputed  by  the  bankrupt 
within  a  limited  period,  ib.;  when  depositions  are  eonclu^ivo  evidence,  ib.;  notice  U^ 
dispute  given  by  bankrujft  within  two  months  after  adjudication,  210;  when  depositions 
not  conclusive,  ib. 
Mode  of  proving  title,  where  a  notice  has  been  given  to  dispute  it,  and  the  oommiasion  haa 
been  disputed  by  the  bankrupt  within  the  limited  time,  and  in  other  cases,  where  strict 
proof  of  title  is  necessar  j^,  21 1 
Petitioning  creditor's  debt,  ib.;  amount  of  debt,  ib.;  subject-matter  of  debt,  ib4  to  whom  doe^ 
212;  debt  must  not  be  contingent,  213;  debt  must  be  liquidated,  ib.;  debt  contracted  while 
bankrupt  a  trader,  ib;  time  when  due,  ib.;  at  time  of  act  of  bankruptey,  ih;  mode  of 
proving  petitioning  creditor's  debt,  ib^  proof  by  bankrupt's  admissions,  215 
Proof  of  trading,  ib.;  who  are  traders  within  baiumipt  laws,  ib.;  trading,  how  proved,  216} 
who  a  trader  in^eir  general  description  in  statute,  ib.;  buying  and  selling,  217;  the 
quantum  of  the  dealing,  or  the  smallness  of  the  profit,  ib.;  the  Ic^lity  or  illegality  oif  the 
buying  and  selling;  218;  buying  and  letting  for  hire,  ib.,  worlunanship  of  **  goods  an4 
commodities,"  ib. 
What  person  is  a  trader,  using  the  particular  trade  specified  in  the  act;  bankers,  219} 
^  brokers,  ib.;  scriveners,  ib.;  persons  insuring  ships  or  f&^igfat,  or  other  matters  against 

perils  of  the  sea,  ib.;  warehousemen,  wharfingers,  packers,  ib.:  builders,  ib.;  carpenters^ 
ahipwrights,  ib.;  victuallers,  keepers  of  inns,  teverns,  hotels,  or  cofieeJiouses,  220;  dyers* 
'  printers,  bleachers,  fullers,  calcndrers,  cattle  and  sheep  salesmen,  ib.;  persons  who  may 

or  may  not  be  made  bankrupts;  aliens  and  denizens,  ib.;  women,  ib.;  infants,  ib.;  lona-* 
tics,  ib.;  attainted  persons,  ib,;  peers,  and  members  of  parliament,  221;  public  offioera,  ibc; 
clergymen,  ib.;  when  a  person  ceases  to  be  subject  to  the  bankrupt  law,  by  leaving  off 
hisUade,  ib. 
Act  of  bankruptey,  ib.;  preliminary  observations,  223;  departing  the  realm,  ibi;  being  out 
of  realm,  and  remaining  abroadC224;  departing  from  dwelling  house,  ib.;  otherwise  ah* 
senting  himself,  225;  beginning  to  keep  house,  ib.;  suffering  nimself  to  be  arrsatod  Ibr 
debt  not  due,  227;  yielding  himself  to  prison,  ib.;  suftering  liimself  to  be  outlawed,  ibj 
procuring  himself  to  be  arrested,  or  his  goods  to  be  taken  in  execution,  ib;  fhmdolent 
eonveyance,  228;  mode  of  proving  the  conveyance,  &.c.  231;  making  fraudulent  surren* 
der  of'^copyholds,  233;  lying  in  prison,  ib^  escaping,  234;  filing  decuuration  of  inadlvem^, 
lb.:  compounding,  &c  wiUi  creditors,  235;  fibng  a  petition  to  teke  benefit  of  insolvent 
act,  ib.;  members  of  parliament  committing  an  act  of  bankruptey,  ib. 
When  notice  of  intention  to  prove  difterebt  acte  of  bankruptcy  nece«ary,  23^  prpof  m  tA 
time  whra  act  of  btnkrui^  coromitted,  ib.;  mode  of  pfioof^ib^ 
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Gaoae  of  action;  erideiico  in  aetkn  to  recofvr  the  personal  ptopSrty  of  bankrapt  in  gene-' 
ral,  lb.;  oTidence  in  action  to  recover  the  debta,  and  other  cboses  in  action,  of  bankrapt* 
937;  eridence  in  action  to  recover  property  being  in  the  bankrapt*s  poeaession,  u*M^  . 
puted  owner,  ib^  evidence  in  action  to  recover  property  delivered  by  bankrapt  in  coi- 
tempUOion  tit  bankruptcy,  238;  evidence  in  action  to  recover  prop«^#  delivered  by 
bankrupt  volmitarily,  239;  evidence  in  action  to  recover  property  cif  bankrupt,  seized 
under  an  execution,  240;  evidence  in  action  to  recover  goods  which  have  been  stopped 
in  transitu,  ib^  evidence  in  action  to  recover  property  in  hands  of  party  who  claims  a 
lien  over  it,  ib.;  P'oof  of  deft's  notice  of  bankruptcy,  ib. 

Evidence  finr  deft.,  241:  disputing  title,  ib.;  dbputing  cause  of  action,  ib.;  release  by  one 
anignee,  ib.;  defence  that  the  conveyance,  eoniract,  execution,  4*c  through  which 
the  property  soug^  to  be  recovered  against  deft  was  conveyed  to  htm,  was  without   . 
notice,  Slo.  ib.;  defence  in  action  to  recover  money  paid  by  the  bankrupt  to  deft,  or  b^ 
deft  to  bankrupt,  that  it  was  paid  without  notice,  2^;  defence  in  adSon  to  recover 
property  delivered  by  deft  to  bankrupt  after  his  bankruptcy,  that  it  was  so  delivered 
without  notice,  ib.;  defence  of  set-off,,  ib. 
Competency  of  witnesses,  246:  bankrupt,  ib.;  creditor,  247;  petitionign,  crebltor  id.;^ 
commissioner  and  assignee,  ib.;  admisaibiiity  in  evidence  of  banhrupt*8  admissions, 
248|  admissibility  in  evidenee  of  depoeitions,  and  the  proceedings  under  'eommU« 
"*— ,  ib. 


II.  Actions  agaifiMt  assignees: 

Form  of  remedv  and  pleadings,  249. 

Evidence  for  pit,  ib.  ^  # 

Evidence  for  deft,  250« 
BANKRUPT: 

I.  Actions  by:  form  of  remedy  and  pleadings,  Si50;  evidence  for  pit.,  ib.;  evidence  fbt  defU  251 

II.  Actions  t^aiiui  bankrupt:  form  of  remedy  and  pleadings,  251  -^ 
Piucedents,  952:  plea  of  bankruptcy  of  deft  to  action  of  assumpsit,  ib;  plea  of  bankAiptcy 

of  deft,  where  the  certificate  was  obtained  afler  the  commencement  of  the  suit,'  ib. 
Evidence  for  deft,  254:  certificate,  its  e£fect  against  action  brought  aglliflst  bankrupt,  254 

proof  of  certificate,  355. 
Evidence  for  pit,  255:  proof  to  defeat  certificate,  ib.;  gaming,  ib.;  sale  of  government  stock; 
Itc,  256;  destroying  papers,  Ac,  ib.;  subsequent  promise,  ib.:  certificate  improperly  ob- 
tained, ib. 
BAPTISM:  register  o£,  effect  of  in  proof.  747 
BARGAIN  AND  SALE:  enrolment  of;  ^4:  to  assignees  ofbankmpt,  proof  of;  209:  see"  V$ndor 

and  Vendee.'* 
BARRATRY:  loss  by,  600-1 
BARRISTER:  <«  Cotmsei.'* 
BATTERY:  see  «  AtimiU  and  Battery.'^ 

BARTER:  aeent  cannot  barter,  67, 734:  preOodent  against  Agent  for  bartering,  65 
BASTARDY:j)roof  of  50:  see-  iK««(imflcy;*»  money  had  and  receivod  for,  674 
BEASTS  or  PIX)UGH:  distraining  of,  437, 443 
BEDFORD  LEVEL  ACT:  34-5  ^ 
WLL  IN  CHANCERY:  proof  and  efiect  of;  353 
BILLS  OF  EXCHANGE,  action  on: 
Farm  of  remedy,  258 

Form  of  pleadinpfs,  ib:  declaration,  ib.:  title,  259:irenue,  ib:  statement  of  bill  itaelfi  ib., 
names  of  parties,  ib.:  day  of  drawing  bill,  260:  custom  of  merchants,  Slc  ib.:  4^  of  .^ 
the  bUl,  dcrC.  ib.:  place  of  drawing,  ib.:  drawing  of  bill,  &C.261:  direction  to  drJivee, 
and  his  address,  ib.:  time  when  bill,  &,c.payal3e,  ib.:  to  pay  at  a  particular  place,  ib.: 
to  pay  to  order,  ib:  the  sum  payable,  262:  yaiue  received,  ib.:  dbections  to  plaoe  bill 
to  account,  Slc,  ib.:  the  delivery  of  bill,  lb.:  acceptance,  263:  statement  how  deft  be- 
came a  party,  ib.:  payable  at  a  particular  place,  ib.:  conditional  acceptance,  ib.:  draw- 
ing, ib.:  indorsement,  ib.:  statement  how  pft.  became  entitied  to  sue,  ib.:  delivery  by 
indorser,  264:  notice  of  indorsement,  ib.:  averments  of  default,  rendering  deft,  liable, 
ibj  presentment  for  payment,  &,c.  ib.:  day  and  time  of  presentment,  ib.':  presentment, 
565:  mode  of  presentment,  ib.:  excuse  for  presentment,  ib.:  non-payment  and  dishon- 
our,  ib.:  notice  of  dishonour,  266:  protest,  ib.:  notice  of  protest,  ib.:  payment  supra 
protest,  ib.;  bill  talom  up  by  drawer,  ib.:  liability  of  deft  to  pay,  ib.:  promise  of  pay* 
ment,  267:  common  counts,  ib.;  plea,  &c  ib.:  demurrer,  ib. 
Precedents:  declaration  in  assumpsit  on  a  bill,  drawer  against  acceptor,  267:  payee 
against  acceptor,  268:  indorsee  against  acceptor,  ib.:  indor8ements,'^b4  the  like  stating 
a  short  form  of  indorsements,  ib.:  the  like  where  there  are  several  indorsements, 
ib.;  against  acceptor,  where  bin  payable  at  a  particular  place,  ib4  avermeiit 
Vol.  II.  66 
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tof  prmntment,  ib.:  drawer  agiixuvt  acocgpCor,  whore  bill  payable  to  a  third  par- 
0on,  and  drawer  has  been  obli^d  to  take  it  up,  ib.:  indorsee  ajrainst  drawer,  on  de- 
^  i&alt  of  pajrment,  270:  the  like,  irtatin|r  abort  indorsements,  971:  indorsee  against 

drawer,  on  de&olt  of  payment,  where  bill  payable  at  a  particiU^  place,  271;  avermsat 
of  want  of  effects,  to  'eYcuse  notice  of  dishonour,  ib.:  against  drawer,  on  default  of  ac- 
ceptance, 272;  indorsee  against  indorser,  ib.:  foreign  bills,  ib.:  drawer  against  acoepte 
of  foreign  bill,  273:  payee  or  indorser  against  drawer,  on  refusal  to  accept,  ilk:  the  like 
on  reftual  to  pay,  274:  excuse  for  not  giving  notice  of  dishonour,  ib. 
Evidence  for  pit,  274 
General  proof  e^  274:  production  and  proof  of  bill,  ib.:  when,  bill  lost,  275:  variance,  ib.:  aver- 
ments in  general,  ib.:  handwriting  in  general,  proof  of,  276:  subscribing  witness  to  bill,  Slc. 
ib.:  when  sigped  or  accepted  by  agent,  ib.:  proof  of  handwriting  by  admijsion  of  par^,  277. 
Evidence  imder  the  common  counts,  278 

Evidence  in  answer  to  defence,  279        ,        .     .  * 

Damages^^  with  respect  totheprincipal  sum,  ib.:  interest,  280:  as  to  the  rate  of  interest, 

ib.:e;(|iBylBes  of  dishonour,  protest,  Sfc,  281:  re-ezchange  ib.:  protest,  ibw:  provision,  ilk: 

#.       Drawer  who  is  tHao  payee  against  acceptor,  282:  proof  of  bill,  ib.:  of  acceptance,  ib,;  absolute 

acceptance,  283:  conditional,  ib.:  general  or  special,  284:  partial,  ib.:  efiect  of  acoepULnoe, 

2^:  mod^  of  proving  accei^ance,  ib.:  identity,  286:  proof  of  presentment,  ib. 

Drawer  who  is  not  payee  against  acceptor^  287:  proof  of  return  and  payment  of  the  faUU,  ilk: 

proof  of  acceptance,  ib.  ' 
Payee  who  is  not  drawer  against  aeenior,  ib. 
Inaortm  against  acceptor^  ib.:  proof  of  defl.*s  acceptance,  ib. 

proof  of  drawing,  ib.:  proof  of  inducement,  when  necessary,  287:  mode  of  proof ef'^- 
dorsement,  289:  identity,  ib. 
Indoreee  tgainst  drawer^  290:  proof  of  drawing  the  bill,  ib. ;  proof  of  indorsement,  ib.: 
«.       proof  oi^cceptance,  ib.:  proof  of  presentment  for  acpeptanoe,  and  default  aooeptanoe, 
ib.:  notibe  of  default  acceptance,  291:  protest  for  defiiult  acceptance^  ib.:  presentment 
fbr  payment,  ib.:  proof  of  excuse  of  presentment  for  payment,  292:  proof  by,  and  to 
whom  piesentment  for  payment,  ib.:  proof  6f  notice  of  dishonour  and  protest,  294: 
proofofexcuse  for  not  adducing  proof  of  notice  or  protest,  295:  proof  as' to  mode  of 
giving  notice  of  dishonour,  296:  pnn^as  to  time  when  notice  given,  '297:  proof  as  to 
by  whom -notice  was  given,  298:  proofastowhom  notice  of  dishonour  was  given,  299: 
proof  under  common  counts,  ib. 
Indoreee  against  indorser  who  is  noi  drawer^  299:  proof  of  drawing:,  ib.:  proof  of  aeoep- 
tance,  ib.:  proof  of  indorsements,  ib.;  proof  of  presentment,  and  notice  of  dishonaur,  ib.: 
proof  under  common  counts,  300 
Accommodation  acceptor  against  drawer^  300 

Evidence  fbr  d^,  in  ^neral,  300:  stamp,  ib.:  what  alteration  of  a  bill  requires  a  new 
stamp,  301:  incapacity  of  party,  302-3:  want  of  consideration,  when  a  defence,  303c 
between  what  parties  the  consideration  may  be  qupstioned,  304 :  when  pit  bound  to 
prove  a  consideration  in  the  first  instance,  and  when  defl.  must  give  a  notice  to  dis- 
pute it,  305:  ille^  consideration,  when  a  defence  of  may  be  set  up,  ib.:  subsequent 
illegal  considerations,  ib.:  substituted  bill,  ib.:  consideration  bad  in  part,  306:  who  mar 
set  up  illegality,  ib.:  accord  and  satisfaction,  307:  giving  time  to  other  parties  to  bifl^ 
308;  waiver  and  release,  310:  payment  by,  and  to  m^om  made,  31  li  pavment,  ib.:  pay- 
ment  to  and  by  a  bankrupt,  ib.;  part  parent,  312;  receipt,  ib^  tender,  313;  set-off^ 
314;  alteration  of  bill,  ib.;^tatute  of  limitations,  ib. 
Competency  of  witnesses  in  general,  314;  drawer,  ib^  indorser,  315;  acceptor  or  drawee, 
'  316;  indorser,  ib.;  payee,  ib. 

When  taking  a  bill  is  a  satisfaction,  28 
BILL  OF  EXCEPTIONS,  317 

BILL  OF  LADING,  318;  its  effect  in  evidence,  598;  proof  of  shippbg  of  goods,  ib. 
BILL  OF  PARCELS;  stamp  on,  821 
BILL  OF  SALE  OF  SHIP,  stamp  on,  819 
BIRTH,  proofof;  556,  747 
BISHOP,  certificate  of,  746 
BLANKS;  in  instrument,  how  fiir  filling  up  vacates  it,  77;  witness  to  prove  filling  up,  4S4;  parol 

proof  as  to,  698 
BOARD  AND  LODGING,  action  for;  ^ 

Indebitatus  assumpsit  for  board  and  lodging  fi>und  and^royided  fiir  deft,  319;  lor  ne- 
cessaries found  and  provided  fi>r  third  persons,  ib. 
Evidence,  dtc.  see  **  Use  and  Oceupationy 
BONA  NOTABILLl;  what  are,  504 

Form  of  remedy,  120:  when  assignor  of^  may  sue,  144;  when  assignee  oC  ma/  be 
sued,  146. 
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BOND,  tetioQ  on.  :  ; 

Forni  of  pleadinfi,  920;  declaration,  ib^  when  not  neeeteary  t6  itatt  oondition  and 
breach,  ib^  when  necessary,  ib.;  proicrt,  739;  when  breaches  should  be  sug^oested,  320; 
when  they  should  be  assifned,  321;  several  breaches,  ib.;  mode  of  statin}  theni^  ib^ 
pleas  and  replications,  322 
Precedents:  declaration  in  debt  on  common  money-bond,  in  K.  B.  or  Exchequer,  322;  the 
like  in  C.  P.,  ib^  profert,  ib.;  counts  on  'seTersl  bonds,  ib.;  ayerment  in  excuse  of  pro- 
fert,  ib.;  pleas,  Slc,  323;  suggestions,  Slc  of  breaches,  ib^  {deas  of  tohU  ad  ttt  p98i 
dMm,713 
Evidence  for  pit  in  general,  323;  stamp,  819;  breaches,  ib.;  damages,  ib.  * 
Evidence  for  deft,  ib.;  party  cannot  dispute  contents  of,  and  when  estgipped  by,  42:  proof 
of  payment  of,  713:  presumption  of  payment  of,  718:  proof  of  paynMnto^  dtcjander 
fUnt  admimstrmrit^  508, 514 
Stamp  on,  619 
BOOKBt  see  '*  PuHie  Document,''  **  Entrie$:^ 
B00K.K£EPER:  entry  by,  57:  when  a  good  witness  for  carrier,  334 
BOROUGH  ENOLISH:  as  to  pleading  it,  399 
BOUGHT  AND  SOLD  NOTES:  evidence  of,  contract  by,  542 
BOUNDARIES: 

How  proved,  442;  of  manor,  how  proved,  50, 28, 551.9, 748;  commissioners'' awtird  as 
to  boundaries,  177;  competency  of  witness  to  prove,  557;  question  as  to  not  tried  in 
action  of  trespass,  855;  right  to  trees  on,  867;  ditches,  ib.  , ,'       • 

BREIACH: 

V.      Statement  of,  in  declaration,  133  to  186;  several  breaches,  321;  suggestion  (^,  ib.  323 
BKSwER:  entries  by  brewer's  derk,  SfC*  when  evidence,  57 
B^KER:  see  **  Agent,"*  **  Principal  and  Agent:'*  setoff,  as  to,  790;  goods  in  possession,  when 

they  pass  to  assignees  of  bankrupt,  238  -  |i  • 

BUILDING  ACT:  party  intending  to  pursue  clause  in,  when  a  trespassex',  854;  party  cannot 

obstruct  ancient  Ikrhts,  because  they  are  against  provisions  of,  79 
BUILDER:  octbn  by,  960, 961 

BUYING  AND  SEIZING:  what  sufficient  to  constitute  trading,  216 
BY-LAWS:  remedv  on  bylaw,  324;  pleading,  Jfc  ib.;  eridence,  ib.;  competency  of  witness  in 

action  ix  breach  of,  942 
CAPIAS  AD  SATISFACIENDUM:  see  '*Writr  plea  by  bail  of  no  ca.  to.  75(^  precedent  of 

plea,  752 
CAPTAIN  of  ship:  when  he  may  sue  for  freight,  Sfc.  61,  428,  5304:  when  to  be  sued,  66,  73: 
protest  o^  605;  when  to  be  called  as  a  witness,  597;  when  competent  witness,  605, 

737;  of  troop,  when  liable,  145;  precedent  ajfainst,  for  not  carrying  passenger,  328 

CAPTURE:  proof  of  loss  by,  36,  603 

CARICATURE:  action  for  publishing,  809;  proof  of,  in  mitigation  of  damages  in  action  lor  do 

destroying  it,  865 
CARRIAGES:  form  of  remedy  fw  careless  driving  o£;  935,  853;  who  to  sue  fbr,  335-6;  who  to  bt 

sued,  335, 349 
CARRIERS: 

I.  Actions  again§t  fbr  loss  of  goods: 

Form  of  remedy,  325 ;  assumpsit,  ib. ;  esje,  ib.;  trover,  ib^ ;  884 
Form  of  pleadin^si  ^6 ;  dedaration  in  assumpsit,  ib. ;  case,  ib. ;  plea,  ib. 
Precedents :  agamst  carrier  for  losing  a  parcel,  327;  declaration  in  assumpsit  against 
caotain  ofvessel  fbr  not  carrying  pit,  as  passenger,  the  whole  ▼ovage,  bat  &  pavt 
only,  whereby  pit  was  obliged  to  procure  another  conveyance,  328 
Evidence  fbr  pit ;  proof  of  defVs  being  a  carrier,  328 ;  proof'^of  delivery  of  pit's  goods, 
dec.  329 ;  proof  of  pit's  property  in  the  goods,  ib. ;  when  pit  need  not  prove  proper- 
ty,  330 ;  proof  of  carrier's  duty  and  liability,  330^woof  of  loss  of  fljoods,  and  deft.'s 
negligenoe,  331 ;  proof  of  conversion  in  trover,  SoSt ;  proof  of  Wue  of  goods,  and 
damages,  331 
Evidence  fiir  deft,  in  |peneral,  331 ;  liabili^  ceases  by  delivery,  Ste,  ib.;  firaud  by  nit,  ib. ; 
notice,  dbc.  restricting  carrier's  liabili^,  331;  ]m>of  of  notice,  ib.;  extent  or  notice, 
333 ;  gross  neglifrence,  ib. ;  loss  b^  inevitable  accident,  334;  loss  resulting  from  pit's 
negligence,  ib. ;  illegal  carriage,  ib. 
Competency  of  witnesses,  334      * 
n.  Action  by,  956 ;  lien  of;  638-9 ;  delivery  to  a  deUvering  vendee  ol^oonsignae,  when,  535 
CASE,  action  on  the: 

When  the  proper  fiirm  of  remedy,  335 ;  nature  of  the  remedy,  and  when  it  lies  in  general, 
ib.;  fbr  ii^ory  to  person  or  personahy,  336 ;  injury  under  process,  ib. ;  for  injury  to  real 
property,  ib.|  injurie*  to  property  inoorporaal,  337;  injuries  created  by  statate,  ib.; 
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i     *'         ' whoA a  conciirrtiit  remedy,  2b.;  wfaen it  list fcr  braicliM «f ihpljri  ill.; ovm liti oo 

.express  contracts,  338 ;  advantages  of  the  action  in  preference  to  «tbers,  i^ 

»  .  ^    Foitii  tff  pleadings,  338;  declaration^  ib. ;  inducement  as  to  circunastanoes  under  which 

the  inj^r^  was  committed,  ib.;  statement  of  property  or  thin^  injured,  ib.;  pit's  right  or 

interest  m  the  thins:  or  property  affscted,  339 ;  yarianoe  in  ^tement  of  plL's^ighl 

'.   or  interest  affected,  340;  statement  of  the  injury  itseli;  343;  kateoient  of  damafwi 

344;  plea,  ib. 

Precedents,  345 ;  precipe,  ib.;  commencement  and  coadasionof  declaiation  ia,  ib.;  plea  of 

^taenil  iwue,  not  guilty*  ib. 
Evidence  for  pit,  345;  under  the  general  issue,  ib.;  proof  of  inducement  as  |o  the  property 
or  thing  affected,  346 ;  proof  of  inducement  as  to  plt*s  rifht  or  interest  afiected,  ibw$ 
proof  that  the  plt*s  right  or  interest  was  such  as  to  entitle  nim  to  maintain  the  action, 
*^  •  lb. ;  assignee,  ib. ;  death  of  party  injured,  347 ;  bankruptcy,  ib. ;  joint  izkterest,  ib. ;  where 

.  several  persons  interested  in  matter  or  thing  a&cted,  348;  executors,  &«•  hosbe&4 
and  wife,  ib. ;  proof  of  the  injury;  ib.;  proof  that  the  deft,  committed  tk^  qijory,  ib.; 
^  ,  '  J .     what  ^rsons  are  liable  ibr  torts,  ib.;  corporations,  public  effioers,  Sf4i*  ibl;  lepniil 
. .;  '       in  common,  349;  master  and  servants,  agents,  dtc  ib.;  agents  not  liable  to  third  persoos, 
'    *>       350;  nor  for  persons  they  employ,  ib.;  agents  of  government,  when  iiq|  liable,  it^j 
^  ''  *   owner's  liability  for  animals,  664;  possession  or  ownership  of  real  property  renders 
a  psxty  liable,  ib.;  the  number  of  parties  defia,  351;  who  may  be  joined,  xb;  eSeei 
•  '  of  joinmg  too  many  defls.  in  joint  torts,  ib^  where  party  elects  to  sue  oqe  of  several 

' .'  «*        tort  feasors,  no  advantage  can  be  taken,  ib.;  when  ai  recovery  affainst  one  will  prorfcida 
pit  as  to  others,  ib.;  who^ay  not  join,  ib.;  effisct  of  joining  &tuiot  loK  finsors,  ilM 
joint  tenants,  &cc.  ib.;  when  an  assignee  is  liable,  ib.;  executors,  4c  hpsbsnd  and  wifiH 
35d;  proof  of  damages,  iUf  proof  under  speoial  j^or  defence,  in. 
Evidence  %r  deft,  in  general;  353 
CAfiSETUR  BILLA;  entry  of;  4^. 

CATHEDRAL  CHURCH;  copies  of  entries  from,  {mof  by,  847 
CATTLE; 

Owner  of,  when  may  sue  in  M^spass,  861;  when  owiior  of  liable  hr  injuriff  liy,  Q6M  dffefl 
offences,  replication  as  to,  857 
CEPIT  IN  ALIO  LOCO:  plea  of,  ^.  761-^,  767 
CERTAINTY:  in  a  declaration,  416;  in  a  plea^  723;  in  a  replication,  775 
CERTIFICATE:  of  attorney,  when  want  of,  a  defence,  and  how  proved,  19. 33. 163;  ibrm  of  re- 
pUcation,  stating  neglect  to  take  out  ccrtifieate,  31;  omissions  by  attomy  to  tilB9 
out,  under  a  year,  does  not  deprive  him  of  his  privilege,' 19. 33;  of  apothecary,  mMT" 
geon,  Sfc  89;  plea  of  bankrupt's  oertificate,  353, 3544;  what  an  answer  to,  ib^;  evi. 
dence  of,  746;  certificate,  ib.;  bishop's  certificate,  446.  746;  vice-oonsol's  certificytflb 
635;  of  eodesiastical  court,  446;  of  enroUnent  of  office,  534;  of  ship's  registry,  tiovov 
for,  and  proof  in,  880 
CHAMPERTY:  when  a  defiance  to  action  on  attorney's  bill,  163 
CHANCELLOR:'  see  ""CAencery;"  signature  o^  judicially  taken  notice  of,  955 
CHANCERY,  proceedings  in: 

Decree  or  judgment  in;  efiect  and  proof  of,  353;  biQ  in,  effisct  and  proof  o(  lit;  answer  in 
eflfect,  and  proofed  ib.;  co^deit,  3&S^  partners,  ib^  sub^daimant,  ib^  whole  of  answer 
must  be  read,  ib.;  mode1)f  proof  of,  ibl;  depositions  in  effect,  and  praof  o£t  354;  when 
under  order  of  court,  355;  identity  of  parties,  ib. 
CIIAIUCTER: 

Moral  character  of  parties  to  suit,  when  evidence  as  to  is  sHmiasiblf,  355. 493;  in  mitifatioB 

of  damages,  356;  moral  character  of  third  persons  as  witnesses,  dtcilt 
Official  or  special  character,  as  public  officers,  oxeoutors,  ^c  how  proved,  356;  whoft 
admitted,  ibn  33 
CfiARTER:     . 

Efiect  of,  and  how  proved,  357;  detinue  for,  434,  703;  debt  on  esmae  u^  not  local,  413 
OnABT£R.PARTY: 

Form  ofxemcdy  on,  358;  parties  to  suit,  359 
Form  of  pkadings,  ib.;  declaration,  ib^  plea,  3^ 
Evidence  for  pit,  in  general,  361;  damajy^  ib. 

' Evidence  for  deft,  363 

GHflOK:  see  «Reidber's  CAsdfc.** 

Tender  o^,  840;  payment  by,  719;  banker's  possession  of  is  tht^popqemii  of  hb  i 
mer,375 
OHBHIST:  see  *«4peaec«ry;*'  Botafietted  by  55  G'«e.3,c.ld4,89 
CHILDREN:  eompotency  of,  939,  action  fi«  eeduntioD  oC  7^ 
CHIROGRAPH  OF  FINE:  534. 746 
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CHOSE  IN  ACTION,  AND  POSSESSION:  Mf  •*  iUi<|i|c^***  Mt  M^fncUe^  €73:  iMy>ft^ 

■ttitfiifrtiftfi  for  a  chow  in  action,  S7  / 

CHURCH:  tee  «*  Rector;"  •«  Churehomrdemi'*  *"  P<w;**  *"  JSce2enaj(tcal  Coiirte." 
CHURCHWARDENS:  actionc  by  and  againrt,  734:  trover  by,  878:  notice  to  quit  by,  4681^^  • 
,  nue  in  actionB  a^init,  691:  demuui  of  copv  of  warrant,'  685:  mone^jujuui  and  recei?ed 
*'  aninit,  673:  lioutationa  of  actiona  against,  w9:  when  deft  cannot  du pute  title  fi£,  891 
CINQUE  PORTS:  baron  of,  pleaof  pririk^  of,  19 
CIVIL  LAW:  tz^fficio  noticed,  and  need  not  be  itated,  416 
CLERGYMAN:  when  a  trader,  231  'i 

CLERGY,  BENEFIT  OF:  witnbaaes*  compotcDcy  u  to,  940      .  ^ 

CLERK:  pf  company,  luing  company,  61-2:  of  protfaonolary,  may  plead  privilege,  90;  in  the  Ex- 
chequer, may  plead  privile^  ibj  one  of  the  riz  clerks,  or  sixty  clerks,  may  plead. jpnvi« 
lege,  ib^  of  the  peace,  registry  in  office  o(  747;  of  attorney,  payment  or  tender  by  orUH 
714-6, 838, 841:  admissions  by,  53,  57:  competency  as  witness,  737 
CLUB.BOOK;  entry  in,  560 

COACH  CONCERN;  what  partnership  in,  143;  witnesses'  competency  as  tQ,*70«,949;  liabilii^ 
It,  where  parcel  delivered  to  coachman,  74;  see  *'  CamrUn**    Coach  travelling  on  ppmd^y, 

COGNIZANCi^see^^jRmZmn.**  . 

COGNOVIT;  taking  o^  when  discharges  parties  to  bill,  or  sure^.  309, 563;  stamp  oaMi^  set 

ting  aside  for  fraud,  537  •  * 

COHABITATION;  agreement  as  to,  void,  576;  competency  of  woman  as  witness,  950     \' 
COLLATERAL  SECURITY;  when  assompnt  lies,  though  there  be  me,  UO;  when  dischat|es 

surety,  orguarantee,  553 
COLLECTOR:  see  *«  Tte."    Action  will  not  lie  against  mere  ooUector,  678;  what  evidence  of 

being,  49;  declaration  against,  on  bond,  331 
COLLEGE:  book  of,  bursar  of  evidence,  57;  plea  of  privilege!  as  scholar  ol|  319;  of  surgeons,  act 
o^  from  printer,  good  evidence,  34^  of  surgeons,  not  affected  by  55  Geo.  3,  c  194» 
89. 
tX)LOUR  IN  PLEADING,  790 

COMMAND;  see  •«  BaiUf.'*    Traversing  it  lii  replevin,  763, 868;  in  trespass,  657 
COMMENCEMENT  OF  ACTION;  proof  of,  6l6, 964;  in  action  egainet  attorney,  162;  gf  do- 

claration,  414;  of  plea,  733;  of  replication,  778 
COMMISSION;  action  for,  60;  del  credere,  59,  60. 956, 63;  see  «•  Dd  Cruder*.'' 
COMMISSION  OF  BANKRUPl^  proof  0^908 

COMMISSION  OF  BANKRUPT;  when  a  competent  witness,  347;  when  lUble  to  be  sued, 
349. 613;  when  public  commissioner  liable,  73, 349,  600;  when  they  may  sue  in 
trespass,  dtc.  866;  survey  of  commissioner  appointed  by  statute,  177, 847;  of  ex- 
cise, 747;  of  taxes,  ib^  eath  before,  43 
COMMITMENT;  in  action  for  escape,  how  proved,  dfe.  746, 485,  341, 487;  proof  of  arrest  by, 

486, 334,  by  magistrate,  61& 
COMMON,  action  for  injury  to; 

Form  of  remedy,  363;  remedy  by  the  lord;  ib.;  remedy  by  the  ooimnoner  for  a  dis- 

■eisin,  ib.;  remedy  by  the  commoner  for  partial  disturbance,  363 
Form  of  pleadings;  decUnUftoo,  354;  pit's  title,  ib^  common  in  gross,  ib.;  common  of 
estovers,  ib^  nature  of  properUr  riving  the  right,  365;  averment  of  the  right  of  • 
common,  ibi;  time  of  right,  36^  bciuiu  fve,  £;  usual  words,  deecrlptive  of  right, 
ib.;  statement  of  injury,  i\L 
Precedents,  367;  declaration  in  case  for  disturbance  of  ccmmon  of  pastore  appendant, 

367;  other  counts,  378 
Evidence  lor  pit.  in  general,  379;  proof  of  title  to  the  right,  ib^  ^roof  of  the  right  of 
common,  ibl;  right,  how  proved,  370;  proof  of  disturbance  and  injury  by  deft,  370; 
proof  of  damage,  371;  common  in  gross,  ib,;  common  of  turbary^  estovers,  Sfc  ib. 
Evidence  for  deft,  in  general,  371 

Competency  of  commoners,  and  persons  elaiming  the  Mme  right,  871 
COMMON,  defence  of  right  of| 

Natme  and  form  of  plea,  Sfc,  373;  plea^  ik;  when  to  plead  specially,  ib^  ibm  ef  plea, 

ib^  title  to  right,  ib^  the  right,  373;  duplicity,ib4  replicatioo,  374 
Precedents,  37^  atowry  for  a  distress  damage  feasant,  bv  a  freeholder,  having  a 
right  of  common  over  Iocum  in  quo,  374;  plea  of  trespass,  justi^ing  by  a  leasehold- 
eror  fireeholder,  and  his  lervant,  under  a  prescriptive  right  of^eommon  of  pasture, 
375;  plea  in  bar  to  avowry  damage  feasant,  by  a  oommcner*s  denial  of  his  right  of 
common,  ib. 
Evidence  lor  deft  in  general,  376;  tide,  ib.;  right,  ib^  «x«KciM  of  right,  ib.;  ptepw^ 
.   in  cattle,  ib.;  levanoy  and  coochancy,  ib. 
Evidence  fer  pit  in  general,  377;  to  destroy  right,  ib. 
Competenqr  of  wilaeises,  371 
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CX>MMON  COUNTS,  in  gfeneri],  136;  ftnn  oC  137 

COMMON  INFORMERS:  nee '•/n/brtiMrv." 

COMMON-LAW  RIGHTS  n«ed  not  be  noticed  in  pleadinfi,  416 

COMMON,  TENANTS  IN:  see  *^Partner$i"  ejectment  by,  456. 46%  trover  by,  886;  1 
by,  864;  one  of,  may  act  as  bailiff  for  othert,  768  « 

COMMONER:  when  cotnpetent  witnen,  371.  377 

COMPANY:  see  **  Partners;"  clerk  of,  suing  company,  61^  when  cannot  petition  iat  coounii- 
sion  in  name  of  secretary  o^  313 

COMPARISON  OF  HANDS,  554 

COMPERUIT  AD  DIEM,  191. 194-5 

COMPETENCY  OF  WITNESSES,  939 

COMPOSITION  WITH  CREDITORS: 

'XtB  effect,  378;  when  it  operates  as  a  satisfaction  of  the  original  debt,  when  entered 
into  by  deed,  ib.;  where  debtor  assigns  his  e^cts,  ib^  where  sereral  creditors  rnii- 
tuall^  stipulate,  ib.;  where  a  different  security  is  accepted,  379;  where  a  third  per- 
son 18  security,  ib.;  where  a  composition  is  void  as  to  one  or  more  parties,  ib4 
when,  by  fKud,  the  creditor  is  discharged  from  his  agreement,  ib.;'Whm  sureties 
•'  are  discharged,  ib.;  giving  time  to,  or  compounding  with  the  debtor,  380;  when  an 

^    agreement  or  deed  of  composition  operates  as  an  escrow,  ib.;  oompo^tion  with 
bankrupt  after  certificate,  255;  composition  by  executor,  admimoo  <»  assets,  513 
*'     Pleao^380 
,  •    Evidence  o^  ib* 

Action  on,  should  be  in  name  of  debtor,  144 

COMPOSITION  FOR  TITHES:'  action  fi>r,  843:  form  of  remedy  and  pleadingi,  843^ :  •«. 
debUahit  fbr,  844 :  evidence  in,  845 :  proof  of  exemption  from  titbsi^  bj  a  oom- 
position,  real,  852 

COMPOUNDING  OF  FELONY :  contract  for,  void,  &c.  577 

COMPROMISE :  admission  made  during  treaty  for,  when  not  binding,  44, 49 :  oflfor  oQ  when 
acknowledgment  of  liability,  396;  action  for  money  paid  to  eflfoot,  675 

CONCEALMENT :  see  *^  Fraud :"  m  poUcy  of  insurance,  604 

CONCLUSION :  of  declaration,  418 :  of  plea,  733 :  of  replication,  778 

CONDEMNATION  OF  SHIP,  judgment  ofi  36,  534 

CONDITION  OF  BOND,  sUtement  o^  SW 

CONDITIONS  PRECEDENT :  averment  of  perfbrmanoe  o(  131 :  when  necessary,  Ufj  what 
u  a  condition  precedent,  t6«*  condition  where  deft*s  act  is  to  be,  or  may  he  done 
first,  133 :  where  deft*i  act  is  to  be  done  afterwards,  133;  where  contract  goes  to 
part  of  the  consideration  on  both  sides,  ib,:  where  mutua^  promises  go  to  whole 
consideratitm  on  both  sides,  136 :  where  concurrent  acts  are  to  be  done  at  the 
same  time,  127 :  request,  130 :  notice,  133 
Averment  of  cause  of  performance,  ib^  readiness  to  perform,  t5»-  tender  of  perlbr. 

manoe,  ibj  contract  cancelled  by  other  party,  ibj  performance  prevented,  it. 
Bill  of  exchange,  or  check  given  on,  when  party  liable  to,  if  broken,  3034:  what  a 

performance,  ib^  performance  rendered  impossible,  ib. 
Form  of  averment  of  performance,  or  excuse  for  performance,  ib* 
Consequences  of  omission  of  statement,  130 

CONFESSION  ASb  AVOIDANCE;  in  plea,  731 :  in  repUcation,  777 

CONFIDENTIAL  COMMUNICATIONS :  what  are,  950 

CONSEQUENTIAL  INQUIRY ;  what,  and  remedy  fbr,  336 

CONSENT-RULE :  in  ejectment,  456.  669 

CONSIDERATION:  sUtement o£; in  dedaration,  114 to  116:  variance  in,  114:  proof og  and 
what  sufficient,  146 :  executory  consideration,  115 :  executed,  116 :  ooncorrent, 
ib^  illegal  consideration,  576 :  what  sufficient  satisfiiction  of  debt,  37 :  of  deed, 
if  not  iuegal,  cannot  be  disputed,  43*3.  528:  disputed  in,  action  on  bOl,  dbc- 
3034^ 

CONSIGNOR  AND  CONSIGNEE:  who  to  sue  carrier,  143. 339. 380.  when  consignee  liable 
fbr  freight,  146,  530-1 :  for  demurrage,  438 

CONSTABLE :  see  "  QJicar." 

When  liable,  691 :  venue  in  action  against,  691 :  limitatioa  of  action,  693:  demand  of 
warrant,  694 :  when  may  pleut  general  issue  only,  691 :  proof  of  being,  357 : 
what  not  proof  of,  780 

CONSTRUCTION  OF  PLEADDJG,  416 

CONSUL,  certificate  o^  535 

CONTINGENT  DEBT,  what,  313 

CONTINUANCE  OF  NUISANCE:  against  whom  action  lies,  80:  fbnn  of  remedy,  i6^  685; 
statement  of  oontinmncc,  687 :  vriien  trespass  lies  fbr,  ibj  eonUmamit  in  tmasa, 
855 
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CONTINUING  6UARANTEB,  what,  SSa 
CONTRACT :  see  <*  JMfOMti^." 

How  to  state  it :  pemrminflr  ccmditioiui  preoedent,  121 ;  reqoeat  to  perftmi.  and  notice, 
&C.,  131 ;  breach  oi,  133 ;  damages  lor  breach,  136 ;  how  to  prove  it,  and  what 

amoonts  to,  140 ;  parties  to,  142. 145 :  consideration,  146 :  defences  to,  153 

CONTRIBUTION :  action  for,  679. 680. 702 :  to  general  average,  see  **  Average."* 
CONUS££  OF  FINE :  see  **  Fine  and  Becowry:''  may  sue  in  trespass,  862 :  of  statate-mer- 

chant,  ejectment  by,  463 
CONVERSION  IN  TTROVER,  880 
CONVEYANCES^  stamps  on,  819 
CONVICTION: 

Its  effect,  and  when  admissible  in  evidence,  382.  617, 618 :  how  proved,  i6»-  remedy  when 
conviction  quashed,  617 
COPARCENERS :  see  -  Partnen." 
COPY:  see  ** Secondary  Evidence:' 

Of  writings,  when  admissible,  780-1 :  what  sofficient  oopy,  ib^  of  statotes,  34 :  of  re- 
cords, 755.6:  of  bill  and  answer  %  Chancery,  353 :  of  public  documents  regis* 
ters,  dLc,  and  other  books,  745  to  748 :  of  proceedings  in  bankruptoy,  248 ;  of  a£Ei- 
davit,  58.9 :  of  aflSdavit,  Slc  in  publication  of  newspapers,  820-1 
COPYHOLD  AND  COPYHOLDER: 

.   Proof  of  party  being  a  copyholder,  383;  proof  in  ejectment  for,  461;  proof  in  ejectment  fiy 
heir  or  devisee  of,  458-9;  proof  of  surrender  and  admittance  to,  383;  proof  odf  custom 
o^  ib.;  proof  by  court-roUs,  ih.,  746;  by  entries  of  copyholders,  559,  560;  debt  for  fine 
is  not  local,  413;  right  of  common  by  copyholder,  372;  trespass  by  copyholder,  867 
COPYRIGHT: 

Form  of  remedy  for  injury  to,  384;  when  to  sue,  lb.;  form  of  pleadings,  ib.:  evidence  for 
pit  ib4  evidence  for  deft.,  385 
CORONER'S  INQUEST,  586 
CORPORATION: 

Form  of  remedj,  386;  in  action  by,ib.;  in  actions  against,  ib^  trover  against,  ib. 
Form  of  pleadmgs,  ^:  statement  of  demise  by,  £l8;  misnomer  o^  9 
Evidence,  387;  corporation  liable  for  torts,  when,  348;  proof  of  charter,  ifo.  357. 387,  proof 
by  corporation  books,  ib.,  748;  seal  o^  3Pj'ezecution  of  deed  by,  ibw,  423;  grant  to,  by 
certain  name,  evidence  of  name,  43 
Competency  of  witnesses,  372, 388;  admissions  by,  of  corporators,  55 
Notice  to  quit  to,  on  whom  served,  469;  by  whom,  ib^  courts,  ex  'qffido^  notice  incorpo- 
rated towns,  417;  action,  Sfc  on  by-laws,  324-5,  see  **  By-Law;'*  corporations,  power 
to  make,  324 
CORPORATION  BOOKS,  proof  by,  387;  inspection  of;  591 

COSTS,  when  recoverable  and  amount  of,  401.  660.  668.  670;  not  recoverable  under  count  for 
money  paid,  67%;  when  witness  incompetent,  from  liability  to,  492;  executor's  liabili- 
ty to,  3^^  action  by  attorney  for,  157-8;  in  bstnkruptey,  155-6;  accord  and  satisfaction 
after  action  brought  must  be  of  coeto  also,  24;  assumpsit  on  promise  to  pay,  113;  need 
not  be  paid  when  action  brought  for  not  indemnifying,  whereby  they  are  incurred, 
300;  when  provable  under  commission,  254;  when  preferable  to  declare  in  case  on 
account  of;  338 
CO-TRESPASSER:  admissions  by,  52, 520;  when  competent  witness,  ib. 
OOTTONIAN  MSS.:  proof bY,8& 

COUNSEL :  admissions  b^,  54 ;  when  competent  witness,  951 ;  who  to  begin  at  trial,  494.8 
COUNTS :  several,  17 :  joinder  o(  ib.;  common  counts,  136 
COUNTY  PALATINE;  how  far  notice  by  superior  courto,  417;  pleas  to  jurisdiction  of;  1 ; 

commencement  of  declaration  against  prisoner  in  custody  of  sheriff  of,  419 
COUNTY  COURT,  see  "^ /n/«rior  Court:''  commencement  of  declaration  in,  421 
COURSE  OF  EVIDENCE,  494 

COURTS,  see  **  Foreipi  Ju^ment;*  **  Judgment :"  jurisdiction  of,  how  far  noticed,  417 ;  venne 
in  inferior  court,  414 :  allegation  of  custom  of,  in  plea  of  privilege,  22 ;  not  ousted 
of  jurisdiction  by  a^eement  to  reftr,  178;  how  far  they  notice  each  othA,  417; 
description  of,  in  action  for  malicious  arrest,  5u^  653-4 
COURT  ROLLS :  entries  in,  when  evidence,  Sfc  746 ;  inspection  of,  691 
COURT-MARTIAL:  justifying  under, 97 
COVENANT,  see  "  Leaee :" 

Natxire  of  remedy,  and  when  it  lies,  388 :  on  implied  covenants,  389 ;  when  it  lies, 
though  the  party  do  not  seal,  ib.;  when  the  peculiar  or  preferable  remedy,  ibw; 
when  a  concurrent  remedy,  iU;  parties  to  suit,  who  should  be  pHs.,  389 ;  none  but 
parties  to  the  deed  must  sue,  ib^  all  joint  covenantees  must  jom,  ib.;  trustees  and 
executors,  ib^  where  partner  cannot  join,  390;  the  right  of  action  follows  the  legal 


COVENANT,  eoatinuetU 

intereft,  tb.;  where  ooe  of  eerenl  corenanteei  may  tad  MtNoretely,  SK;  afent  Ihhk^ 
I  itM  when  tlie  heir,  or  devisee,  or  eieoaton,  mciit  rae,  ilk;  anignee  of  rerersien  ini' 

).  '    0  '  der  39  H.  8,  c  34,  ilk;  rule  ae  to  what  paaaes  to,  ilk;  bankru^y,  ib^  who  ehould 

4    ,       „  be  made  defts.  391 ;  paitiee  to  the  deed  inust  be  defU.  ib^^when  pit  one  of  eeToal 

I  covenanteei^  ib^  no  reioinder  oauee  of  abatement,  ib.;  heir  and  derieee  liable  oil 

{ *k    '  ooTenants  running  with  the  land,  ib^  execntore  liable,  ib^  aesigneee  liable,  ib^  col- 

lateral and  pergonal  covenant,  392 ;  bankruptey,  its  effects,  ib^  asBigneea  of  bank* 
1  rupts,  when  liable  ib^  husband  liable  on  wife's  coTenants,  ib. 

Form  of  pleadings,  362 ;  declaration,  ib.;  plea,  393 ;  replication,  ib. 
Precedents,  394;  precipe  ibr  original  in  covenant,  ib.;  the  capias  thereon,  ib^  decla- 
ration thereon,  ib.;  commencements  and  conchisione  of  declaration  in  eo?eBaiit 
in  K.  B.,  394 ;  the  like  in  C.  P.,  ib^  statement  of  cause  of  tetloa,  ib^  plea  oinmt 
eftfaetum^  ibi;  plea  of  performance,  ib.;  accord  and  ^ati■fiu$t]on»S5 

Evidence,  395 

COVERTURE,  see  **  Hu§band  and  Wife  i** 

When  it  may  be  pleaded,  5 ;  of  pit,  iK;  of  deft,  ib.;  in  general,  iK 
Forms  in,  ib.;  plea  of  pit's,  coverture,  ib^  plea  of  deft*s  coverture,  7;  plea  tint  ano* 
ther  hired,  and  as  wifb  of  deft,  is  not  such,  iK;  plea  when  pleaded  of  tern  snbee- 
quent  to  declaration,  ib.;  the  like  to  declaration  by  origint],  ib.;  affidavit  of  trathof 
plea,  8;  replication  denying  coverture,  ib. 
Notes  on  fiMrnk  of  plea,  ^c  8. 

Evidence  in,  ib.;  who  to  begin,^b4  proof  for  deft,  9 ;  proof  ftr  pltn  ib.;  damagua,  ib. 
CRAVING  OYER:  see^Oyer.'* 

CREDIT  OF  WITNESS:  when  and  how  impeached,  593 

CREDIT:  when  vendee  has  right  lo  goods  on  nle  on,  534;  when  action  liet  before  it  has  elapa* 
ed,  534,  544;  how  to  declare  on  contract  on,  ISl,  534;  action  against  agent»  Ibc 
lor  selling  on,  67;  question  as  to  when  given  in  action  in  guarantee,  547 
CREDITOR:  when  competent  witness  in  action  by  assignees  of  bankrupt,  347;  in  action  by  ex* 

eeutor,  564;  in  action  against  executor,  504 
CRIME;  where  witness  incompetent  from,  940,  934;  Iww  inoompeteii^  removed  from  crimn^ 

941 
CRIMINAL  C0NVERi9ATI0N,  action  for. 
Form  of  remedy,  395 
Form  of  pleadings,  ib. 
4  Precedents,  ibb;  declaration  and  tsespass  fbr  ^rim.  eon.  with  pit's  wife,  ib. 

.Evidence  ibr  pit,  396;  in  general,  ib.;  proof  of  marriage,  ib^  proof  of  criminal  coo- 
*  '  versation,  397;  proof  by  admission,  ilK,  48,  49,  56;  proof  as  to  damages;  ib. 

Evidence  for  deft,  397:  disproof  of  marriage,  ib.;  plt*s  misconduct,  ib.;  separafieQ  of 

the  parties,  398;  mitigation  ot  damages,  ib. 
Competency  of  witnesses,  ib. 
CROPS:  sale  of  within  the  statute  of  fKuds,  when,  903, 540;  stamp  or  oontraet  of  sale  oi;  816^ 

when  owner  of  may  sue,  867 
CR06&EXAMINATI0N:  of  witnesses,  953 

CROWN:  grants  from, proof  by,  73^  see  «  JBi^,"  «  GmMrwMnt,**  ••  PremgfUltee.** 
CUSTODY  OF  OLD  DEEDS,  dLC.  423,  558 
CUSTOMS: 

Form  of  pleading  as  to,  39^  declaration,  ib.;  ^eral  onstoms,  ib.;  particular  custenw, 

399;  variance,  ib.;  pleas,  ib.,  of  court,  allegation  of,  in  plea  of  privilege,  23 
Evidence :  general  customs,  399;  local  customs,  ibi;  of^  trade  wlien  proof  of  contraeti 
914^;  manorial  customs  proved  by  hearsay,  556;  proof  of,  by  ancient  writings,  558i 
by  histories,  748;  by  parol  evidence,  697;  customs  in  one  manor,  when  admissible  in 
evidence  of  customs  of  another,  499^  who  competent  to  prove,  943 
CUSTOMARY  COURT :  entries  on  rolls  of  evidence  of  custom,  747 
CUSTOM  HOUSE :  entries  in  books  of  747;  inspection  oC  591;  action  against  agent  for  maldni^ 

improper  entries  at,  69 

CUSTCMK  HOUSE  OFFICfai:  see  *' Q^cr;'*  notice  of  action  against,  693;  limitation  of  ac 

tion  against,  ib.;  venue  in,  691 
DAMAGES:  see  *«Coste." 

Statement  of^  in  declaration,  136, 418, 149, 800;  alia  enormia,  865;  in  conclusion,  418^  nart 
of  contract  relating  to,  need  not  be  stated,  120;  on  plea  in  abatement,  9, 13, 17, 19;  when 
recoverable,  400;  must  be  legal  and  natuiid  oonsequenoes  of  injury,  136;  when  nominal 
or  actual.  401;  liquidated  dapiages  or  penalty,  149;  unliquidated,  150;  special,  151;  don- 
Ue  or  treUe,  402;  amount  of;  152,401, 818;  mitigation  of  damages,  153, 401, 812;  damagn 
of  goods,  533;  when  recoverable  under  count  for  money  paid,  678|  miscasting,  344;  re- 
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VAiiAGE^  eontinued, 

mitUtur,  ib ;  when  witness  incompetent,  hj  reason  of  liability  for,  94^  for  the  dama^Of, 
in  each  particular  action,  see  the  varioos  titles  of  actions. 
Inaction  against  agents,  69;  for  injuring  lights,  83;  for  assaults,  105{  in  assumpsit,  149} 
against  attorney  n>r  Negligence,  167;  in  case,  344;  on  charter  party,  361;  in  criminal  ^n-  . 
Tersation,  397;  in  scire  facias,  401;  in  ejectment,  456;  in  escape,  483,  486;  for  false*  lin- 
prisonment,  520;  for  freight,  532;  for  goods  sold,  543;  for  malicious  arrest,  660;  for  mall* 
tious  prosecution,  663;  for  mesne  profits,  670;  for  seduction,  785;  for  slander,  811;  in  tres- 
pass, 865;  in  trover,  887;  for  use  and  occupation,  893;  in  vendor  against  vendee  of  real 
property,  906;  against  vendor  of,  909;  in  warranty,  917 
DAMAGE  FEASANT ;  see  ••Dwlfrws." 

Replevin  to  trv  legality  of  distress  for,  760;  avowry,  and  pleas  in  bar  as  to,  764;-  proof  as 
to,  762,  766,  768 
DATE,  of  bill  of  exchange;  statement  of,  360;  attestation  of,  76,  314;  of  deed,  statement  of,  691; 

proof  of,  by  enrolment,  425 
DAY :  almanac  will  prove,  745 

DAYBOOK  AT  JUDGMENT  OFTICE:  proof  by,  755,746. 
DE  BONIS  ASPORTATIS:  count  'or,  855-7 
DEAF  AND  DUMB :  when  a  witness  is,  939 
DEATH: 

Form  of  pleading  in  case  of;  402;  form  of  commencement  of  declaration  in  ease  of,  420; 
of  pit's  plea  in  abatement  o^,  2;  of  party  to  plea  of  nonjoinder,  16, 17;  of  partners,  703, 
704,  70^  of  injured  party,  347;  presentmtot,  Alc.  of  bill  in  case  of^  393, 295;  of  prinei. 
pal  in  action  on  recognizance  of  bail,  751;  evidence  of|  it;  proof  by  register,  403,  747; 
by  hearsay,  556;  search  at  Admiralt]f,  Sfc  436, 747;  by  prescription,  403, 490, 730;  en- 
tries  by  deceased  person,  558^,  500;  gf  SMbecribiug  witness,  425;  arbitrator's  authority, 
when  revoked,  186 
DEBT,  action  of; 

Nature  of  remedy,  and  when  it  lies,  403(  on  parol  or  simple  contracts,  legal  liabilities,  Slc- 
ib.;  on  specialties,  404;  on  records,  ib.;  on  statutes,  ib.;  when  it  does  not  lie,  ib.;  when 
preferable,  405;  when  the  only  remedy,  ib. 
Form  of  pleadings,  405;  declaration,  ibi;  commencement  of^  ib.;  cause  of  action,  ]bw;^.eii 
specialties,  ib.;  profert,  406;  on  reeord«,  ib.;  on  statutes  ib.;  breach,  ib.;  damages,  ib.;  plea, 
ib.;  nil  debetf  ib.;  mm  ent  factum^  ib.;  nultid  record^  407;  plea  in  debt  on  statute,  ib^  re«^ 
plication,  ib. 
Precedents,  407;  precipe  for  origitial  in  debt,  ib.;  the  ca{>ias  thereon,  408;  declaration  there, 
on,  ib.;  commencement  and  conclusion  of  declaration  in  debt  in  K.  Bi  by  bill,  ib.;  tl^ 
like  in  C.  P.,  ib.;  the  like  in  debt  qui  tarn  in  K.  B.,  ib.;  indAitatua  count  in  debt,  ib.; 
ftaiOum  meruit  thereon,  409;  account  stated,  31;  plea  of  n«/  dehei^  ib.;  plea  of  nti  debet 
in  qui  tam,  ib.;  non  est  factum^  ib.;  nen  eet  factum^  craving  oyer  of  the  bond  and  condi- 
tion, ib^  commencement  of  pica  of  onerari  non,  410;  accord  and  satisfkction,  25;  pay* 
ment,  713;  solvit  ad,  et  post  diem^  ib^  replications,  ib. 
Evidence,  410 
DEBTOR  AND  CREDITOR :  sec  "  Creditor,'' 

When  debtor  competent  witness  in  action  for  escape,  482;  in  other  actions,  943 
DECEIT :  see  «  Coneeaknent;'  -  Fraud:' 
DECLARATIONS :  see  "  Admietion:' 
DECLARATION: 

Nature  and  form  of,  in  general,  410;  title  of  court,  ib.;  title  of  term,  411;  statement  of 
venue,  412;  when  venue  transitory,  ib.;  when  local,  ib.;  when  a  venue  should  be  stated, 
ib.;  mode  of  statingf  venue,  ib.;  variance,  ib.;  mode  of  taking  advantage  of  mistake  in 
stating  venue,  41^  statement  of  names  of  parties  in  eommeneomcnt  of  declaration, 
ib.;  statement  of  mode  in  which  defl.  has  been  brought  into  court,  ib.;  recital  of  cause 
of  action,  415;  statement  of  cause  of  action,  ib.;  certainty,  what,  416;  what  need  not 
ho  stated,  417;  several  counts,  ib.;  joinder  of  counts,  ib.;  conclusion  as  to  damages,  dee. 
418;  pledges,  &;c.  419 
Freoedents,  419:  bc^jrinning  and  conclusions  of  declarations,  \hj  beginning  and  conclu- 
sion of  a  declaration  by  originfUi  ib.;  beginning  and  oonclosion  of  a  declaration  in  K. 
B.  by  biU,  ib.;  the  like  against  a' prisoner  in  custody  of  the  sheriff^  ib^  the  like  against 
a  prisoner  in  custody  of  the  sheriff  of  a  county  palatine,  ib.;  the  like  against  two,  ono 
in  custody  of  sherifil,  and  the  other  of  marshal,  ib.;  the  like  against  a  deft  sued  by  a 
wrong  name,  ib.:  the  like  in  K.  B-,  where  one  of  the  pits,  died  after  the  issuing  of  the 
writ,  and  before  the  declaration,  420;  the  like,  where  one  of  the  defU.  died  after  the 
issuing  of  the  wtit,  and  before  the  declaration,  ib.;  the  like  to  detain  a  prisoner  in  cue. 
tody  of  the  marshal  in  va^tion,  for  a  cause  of  action  aceming  in  puen  vacation,  420; 
beginning  and  oonclasion  of  a  <|eclaratiop  in  aasompsit^  case,  trover,  trespass,  or  ejeiit* 
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ment,  in  C.  P.IIm  tbe  like,  where  one  of  the  ifitM.  dies  after  the  isfuioif  of  (he  writ,  ibu; 
'-  the  Uke  where  one  of  several  defU.  dies,  ib.;  beginning  and  conclusion  of  a  declara- 
tion in  ihc  Exchequer,  ib.;  commencement  and  condusion  of  a  declaration  in  the 
courts  of  great  sessions  in  Wales,  421;  the  like  in  the  common  pleas  at  L&ncaster,  ib4 
the  hke  in  the  common  pleas  at  Durham;  commencement  and  conclusion  of  dcdaim- 
tion  uvthe  Palace  Court,  ib.;  the  like  in  the  county  court,  ib;  other  &zms  referred 
to,  ib. 
DECLARATION  OF  INSOLVENCY:  act  of  bankruptcy,  234 
DECOY :  case  of  injury  to,  686 
DECREE :  see  •'  Chancery," 

Action  on,  404;  evidence  of,  353 
DEDICATION :  of  way  to  public,  921;  what  evidence  of,  729.  921 

DEED:  as  to  remedy  and  Ibrm  of  pleadings  on,  see  **De6t;**  see  also **  JBon^**  **£eas^oyer 
and  profert  of,  see  "  Profert;"  tiUe  deed,  action  for^  435 
Proof  of,  422;  production  of;  ib.;  stamp  on,  when  strict  proof  of  execution  necessary  or 
not,  422;  ancient  deed,  423.  559;  mode  of  proving  execution,  423;  sealmg,  iU;  delU 
very,  ib.;  si^in^,  424;  identity,  ib.;  enrolment  of  deeds,  ib.;  proofofexecntion,  where 
noBubscribmg  witness,  425;  proof  o^  by  subscribing  witnesss,  ib^  when  several  at- 
testing witnesses,  ib.;  excuse  for  not  producing  attesting  witness,  ilk;  secondary  evi- 
deuce  of,  779 
When  party  estopped  by,  42 
DEFAMATION;  see  "  SUinder:' 

DEFAULT;  judgment  by,  evidence  on  inquiry,  585;  by  one  deft,  145 
DEGREIE,  of  doctor,  ^b^  in  physic,  how  proved,  357 
DE  INJURIA;  in  replevin,  7^  in  trespass,  97, 517,  856 
DEL  CREDERE  COMMISSION;  action  for,  59  60;  action  against  agent,  on  63;  presunpCiTe 

proof  of  agent  being  principal  790;  set-off.  ib. 
DELIVERY;  of  deed,  423;  of  goods  sold,  536-7;  what  sufficient,  iU,  what  a  ddtvery  to  carrier, 
ibs  of  cargo,  to  recover  freight,  531;  in  accord  and  satisfaction,  24-6:  (^notice  to  quit, 
469;  of  notice  of  dishonour  of  bill,  297;  of  notice  of  action,  615;  of  attorney's  bill,  161.9. 
DJBMAND;  see  *'  Request;^*  averment  of,  in  declaration,  &c  130-1^;  when  necessary,  ib.;  when 
necessary  to  make  a  conversion  in  trover,  883;  when  Statute  of  Limitation  runs  fitxn, 
645-6;  demand  in  case  of  a  tender,  840;  note  payable  on,  no  demand  necessary,  131; 
interest  on  note  payable  on,  606;  demand  of  performance  of  award,  181;  demand  of 
possession  before  ojcctment,  466;  where  vendee  refuses  to  complete  purchase^  466 
DEMEANOR  AND  CONDtfcT;  admissions  by,  46, 47 
DEMISE;  see  "•  Ejectment;* "«  Leate," 
DEMURRAGE; 

'  Form  of  remedy,  427;  form  of  pleadings,  ib,:  indehitatue  aeewnp^  for  demnnge,  ib^ 
evidence  for  pit.  in  general,  428;  damages,  ib.;  evidence  for  deft  in  general,  ib.; 
where  it  is  impossible  tq  perform  the  contract,  429 
DEMURRER  TO  EVIDENCE;  what,  495;  effect  of  ib.)  practice  as  to,  ib. 
DEMURRER  TO  PLEADINGS; 

Nature  of^  and  when  it  lies  in  general,  429;  form  o^  ib«;  form  as  to  whole  or  part  of  a 
pleading,  ib.;  general  or  special,  340;  general  demurrer,  ib.;  to  pleas  in  abatement,  6. 
Effect  of,  430 

.Precedents,  431;  general  demurrer  to  a  declaration,  ib.;  special  demurrer  to  a  decIaratiaB 
ib.;  demurrer  to  a  plea  in  abatement,  ib.;  demurrer  to  a  plea  in  bar,  43%  demurrer  to 
an  avowry  ( 
plea  in  I 
murrer  1 
DENIZEN;  see  "*  it/ten.** 
DEPARTING;  the  realm,  224;  from  dwelling-house,  ib. 
DEPARTURE;  in  pleading  what,  and  effect  of,  775 
DEPOSIT;  action  for,  910. 169.  673 
IMSPOSITiONS;  proof  by,  41, 58;  in  bankruptey,  210-1. 248;  in  chancery.  354,  what  proof  ne. 

oessary  to  admit  them,  355;  in  former  suit,  556;  in  case  of  tithes,  847-8 
DESCENT;  proof  of,  in  ejectment  by  heir,  457;  descent  caist,  entry  barred  by,  475;  of  oopj. 
hold,  how  proved,  383,  746;  debt  against  heir  on  bmid,  oGS;  pfeadings  and  iteae  as 
to  riens  per  descent,  563-4 
DESCRIPTION;  allegmtions  of,  must  be  strictly  proved,  340-1 
DESTROYED  BILL;  proof  in  action  on  275 

DETERMINATION,  of  suit;  proof  of;  65^*  of  prowcution,  proof  of;  562;  of  partnership,  71S; 
ofagenoy;735 
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•  •  rfstnro  sua  n>nn  or  rancdjTf  433  / 

Form  of  pleading,  434;  declaration,  il>.;  plea  il>4  **      . '  ' 

Precedents,  434;  commencemont  of  declaration  in  K.  B.,  ib;  the  Wkt  in  C.  P^  ib ' 
declaration  in  detinue  on  a  bailment,  to  redeliver  on  requeit,  435;   second  count  on 
a  lapposed  finding,  ib.;  condusion,  ib.;  the  like  of  debt  and  detinue  in  the  taniA 
declaration,  ib.;  general  issue,  non-detinet,  ib. 
Evidence  in  general,  435;  detainer  by  deii,  436;  damages,  value,  ^c.  ib. 

DEVASTAVIT;  KalnlitT  of  executor  for,  506;  suggestion  for,ib:;  proof  on  issue  on,  513 

DEVISE;  see  •*  WiC." 

DEVISEE;  ejectment  by  devisee  of  freefaold,458;  of  copyhold,  459;  of  leasehold,  ib.;  trespass  by, 
868;  case  bv,  for  nuisance,  686;  liable  on  bond,  when,  320;  action  against,  with  heir, 
562.3;  plea  by,  563.;4  covenant  against,  391;  assumpsit  against,  146;  when  incompe- 
tent witness,  944 

DILAPIDATION:  see  **  RepairB:^  action  ofravenant  &r,  629;  action  against  executor  of  rector 
for,  506 

DIPLOMA;  proofed  357 

DIPPERS  at  Tnnbridge:  case  of,  348 

DISCLAIMER;  in  ejectment  by  devisee,  459;  disclaiming  landlord's  title,  no  notice  to  quit  ne- 
oessanr,  465 

DISCONTINUANCE;  what,  429;  of  action,  does  not  avoid  effect  of  plea  of  autre  action,  Slc  17; 
of  enjoyment  of  right,  effi^st  of,  82^3, 400,  935;  ejectment,  when  barred  by,  475;  proof 
■_   ofi  658-9 

DISCOVERT;  bill  for,  to  disclose  whether  party  promised  to  marry,  665 

DISHONOUR  OF  BILL;8ee  "Biflof&<Aange.'» 

DISSfSSEE  may  bringtrespass,  when,  86^  see  ♦»  De»c«rf." 

DISSENTING  CHAPEI.;  entries  in  register,  of,  747 

DISSOLUTION  OF  PARTNERSHIP;  proof  of,  712 

DISTRESS;  when  waiver  of  notice  to  quit,  470;  of  forfoiture,  473;  when  proof  of  tenancy,  464; 
when  tenant  cannot  dispute  title  ailer,  ib.  891;  party  purchasing  goods  under,  though 
illegal,  may  retain  them,  876;  proof  of  want  of  sufficiency,  of  an  ejectment  for  non- 
payment of  rent,  470.1;  money  obtained  under,  when  party  may  sue  for  in  assump- 
sit; 855;  money  paid  under,  when  recoverable  back,  6^9;  distrainor,  when  be  nuiy 
sue  in  trespass,  o61 

DISTRESS,  ILLEGAL: 

Form  of  remedy  for  437:  form  of  pleadings,  438 

Precedents,  ib.:  for  distraining  for  more  rent  than  was  doe,  lb.:  for  taking  an  excessive 
distress  for  rent,  on  stat  Marlb,  52  A3,e.  4,  439:  on^W.ifM,  $€$$,  1,  e,b,  s.5, 
where  no  rent  was  due,  ib.:  for  not  restoring  goods  on  tender  of  the  rent  and  costs, 
440:  for  impounding  goods  distrained  off  the  premises,  and  not  living  the  tenant  no- 
tice, ib.:  for  not  selling  for  the  best  price,  on  the  equity  of  stat  2  IV.  ^r  •V.  c.  5, «.  2,  ib^ 
for  selling  a  digress  within  five  days,  on  2  TV.  ^r  M.  c.  5,  441:  for  not  removing  goods 
^^rained  within  a  reasonable  time  afler  the  five  d^ys,  ib.:  on  2  W.S^  M.  e.  5,  s.  2,  for 
not  leaving  overplus  of  sale  with  sheriff,  Slc  ib.  * 

Evidence  in  general,  442:  the  taking,  ib.:  in  citto  for  excessive  distress,  443:  for  not 
selling  at  best  price,  ib.:  for  not  removing  the  goods  after  the  five  days,  ib.:  f<Nr  selling 
distress  within  five  days,  ib :  for  distraining  beasts  of  plough,  ib.:  for  refusing  to  re- 
store goods  after  tender  of  rent,  Slc  444 

DISTURBANCE;  see  ""NuManee;'  "CwiiiiMn,"  "IVay,"  ^^  Ancient  JAghU^^'Ut, 

DITCH:  as  to  who  it  belongs  to,  867 

DIVISABLE  AVERMENTS:  342 

DIVORCE:  efiect  of,  on  husband*s  liability,  567,  575 

DOCK-WARRANT,  698 

DOCTOR:  proof  of  bemg,  357 

DOMESDAY-BOOK,  748 

DOGS:  see  **  Nuitanct:^  action  for  ^disturbing  pit  by,  689 

DORMANT  JPARTNER&  nonjoinder  of;  16, 17.  701. 707.  709 

DOUBTFUL  CLAIM:  relinquishing  of|  a  good  consideration,  147;  doubtful  title,  vendee  not 
bound  to  accept,  905 

DOWER:  estoppel  as  to,  47.  50 

DRAFT  ON  BANKER:  see  "^  Bavker'i  Cheeky  stamp  on,  818 

DRAWER  AND  DRAWEE  of  bill:  see  •«  J7ttt  of  Exchanged 

DRIVING,  NEGLIGENT:  see-CwT^ges." 

DRUNKENNESS,  444 

DUMB:  see*' Dea/.** 

DUPLICITY,  791:  in  plea  of  right  of  common,  373;  in  replication,  77^ 
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Pleadiziffs  as  to,  444;  plea,  tb.;  eridenoe,  415  -. 

DYER:  Uenoi;  639 

DYING  DECLARATlONSt  see  ""DuOh;'  ho*;  when  admissible  in  evidence,  556 
iLUlNEST:  payment  of,  to  bind  bargain,  542:  see  •*2?«pMtt."  ^• 
EASE  AND  FAVOUR;  defence  of;  to  acUon  on  bail-bond,  191-2-6-7 
EASEMENT:  grant  of  by  parol,  633;  proof  of  grant  of  by  prescription,  ib.;  right  to,  most  be  pksad- 

i  ed  in  trespass,  856 

EAST-INDIA  COMPANY:  b^oks  of,  proof  l:»y,  747;  Dougl.  R.  593;  inspection,  &c  of;  S91-«J 

contract  in  fraud  of,  void,  577 
ECX:iiESIASTICAl<  BENEFICE:  rate  and  valoAo^liow  proved,  74S 
ECCLESIASTICAL  COURT:  sentences  of— 

Effect  of;  in  evidence,  445;  proof  of  sentence  of,  446 
ECCLESIASTICAL  LAW:  ex  q^^,  noticed,  and  need  not  be  stetod  in  pleading,  416 
EFFECTS:  averment  of  want,  364-5;  form  of  averment,  371;  proof  as  to,  292 
EJECTMENT: 

Nature  of  remedy,  and  when  it  lies,  447 

Form  of  pleadings,  ib^  declaration,  ib^  title  of  term,  448;  venue,  ib4  statement  of  demiss^ 
by  whom,  ib.;  statement  of  time  of  demise^  ib^  statement  of  premises,  449;  statement 
9f  local  situation  of  premises,  450;  plt^s  entry,  451;  ouster,  ib.;  notice  to  appear,  form 
of;  ib.;  plea,  ib. 
iPreoedents,  452;  declaration  by  original,  on  a  single  demise,  452;  notice  to  appear  tberetet, 
ib.;  declaration  by  original  on  a  double  demise,  with  one  ouster,  lb.;  the  like,  with  two 
ousters,  453;  declaration  in  ejectment  by  ]nll  in  K.  B.  ib.;  notice  to  appear  tiiereCCH  454; 
'  declaration  by  tenante  in  common,  ib.;  plea  of  general  issue,  ib. 


£ti^ence  for  plu,  454;  fo  general;  pit's  title,  ib.;  right  of  entrv,  455;  actual  entry,  when  ne- 
oessary,  ib.;  identity  of  premises,  and  deft.'s  possession  or  thorn,  456;  actual  ouster,  ib4 
damages,  ib. 

By  Heir  J  457;  by  heir  of  fi>eohold  premises,  ib^  by  heir  at  law,  458;  by  heir  of  co^hold  and 
customary  premises,  ib. 

By  DevUeei,  458;  by  devisee  of  freehold,  ib.;  by  devisee  of  copyhold,  459;  hy  devisee  of 
leasehold,  ib. 

By  Trusteet,  460 

By  Administrator  ot  Executor ^  ib. 

By  Auignee9  if  Bajikrupt^  461 

By  Ci^holdefi  or  his  AssigiMe^  461 

By  Joint'TenanU,  Tenant§  in  Common,  dcc.4^ 

By  Parson,  ib. 

By  Chiardian^ih, 

By  Tenant  by  elegit,  463 

By  Contuee  of  a  statute  merchant  or  stople,  ib. 

By  Landlord^  ib.;  tenancy,  464;  determination  of  tenancy  by  notice  to  quii,  when  neeet* 
sary,  ib.;  when  notice  to  ^uit  not  necessary,  :465;  time  of  giving,  and  for  ezjnration 
of  notice,  466;  S)rm  of  notice,  468;  by  whom  notice  to  be  given,  iE;  to  whom,  and  how 
notice  to  be  given,  469;  mode  of  proving  notice,  ib.;  how  notice  may  be  waived,  ib. 
proof  of  determination  of  the  tenancy  by  forfeiture,  470;  waiver  of  forfeiture,  473 

iBj  Assignee  tf  Reversion^  473 


By  Mortgagee,  ib. 
By  Lord  of  i' 


^' Manor,  474 
Evidence  for  deft,  ib.;  right  of  entry  Ijarred  by  discontinuance,  475;  right  of  entry  harrsd  by 

descent  cost,  ib.;  right  of  entry  barred  by  Statute  of  Limitatians,  476 
Competency  of  witnesses,  477 
Action  for  mesne  profite  afler  recovery  in,  667 
ELECTION:  poU-books  at,  748;  offering  to  bribe  at,  admits  solicitation  of  vote,  47 
ELEGIT:  ejectment  by  tenant  by,  463;  proof  of  elegit,  ib.;  sec  "  Writ." 
ENDOWMENT:  proof  of,  847 
ENEMY:  see  ^  Alien:''  trading .with»  212-3 

ENROLMENT  OF  DEEDS,  424;  of  annuity,  64,  86;  precedent  of  plea  of  no  memorial,  ib^  ek- 

toixhehl  of  bargain  and  sale  in  bankruptcy,  209;  proof  of,  ib.;  of  other  prooeedings  in 

bankruptcy,  248;  of  fines,  524;  admission  of  deed  being  enrolled  in  court,  estops  party 

from  disputing  di^d,  41;  how  proved,  209 

ENTIRE  CONTRACT,  what,  541:  cannot  be  apportioned,  9 to.  125 

ENTRIES:  see  *"  Admiesions:''  in  public  books,  744  to  748;  in  j^rivate  books,  557  to  560. 57;  hf 

deceased  persons,  ib.;to  rciresh  memory  of  witness,  ib.,  954 
£NTRYi  right  of^  necessary  to  support  ejectment,  455;  actual  entry,  when  necessary,  ib^  when 
taken  away  by  statute  of  Limitations,  476;  by  descent,  475{  by  disoontinaaiioe,  ib; 
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f  w)mii  MMntial  in  trwptMi  866-^  when  made  under  right  most  b«  piMded  in  trdt« 
paM,856 
EQUITY,  prooeedinj^  in:  we  **C%aii«ery.** 

Title  in  equity  not  sufficient  to  lustain  ejectment,  455;  when  trustee  haa  not  equitable 
title,  460;  equitable  objections  to  title  in  action  on  sale  of  real  property,  9U5;  matter 
of  defence  of,  not  pleadable,  190,  719;  of  redemption,  not  assets  to  charge  heir  or  do* 
visee,  5€5;  of  redemption,  not  a  satiaAction,27;  doctrine  of  estoppel  does  not  hold  in^ 
41;  proceeding  in,  for  average,  171;  proceeding  in,  ior  not  accounting,  62 
ERROR:  judgment  ef  House  of  Lords  in,  how  proved,  610 
ESCAPE  OF  MESNE  PROCESS,  action  for: 

Form  of  remedy,  479;  form  of  pleadings,  ib.;  declaration,  ib^  plea,  480 

Precedents,  480;  for  an  escape  on  mesne  process,  ib.;  count  for  not  arresting  deft 

when  there  was  opportunity,  ib.;  for  not  assi|[ning  a  bail-bond,  481 
Evidence  for  pit  481;  in  an  action  for  escape^  ib.  dunages,  483;  admissions  of  under' 

sherifl^  ib.;  party  arrested,  competent  witness  when,  946 
Evidence  for  deft  in  general,  483;  recaption,  484 
ESCAPE  ON  FINAL  PROCESS,  action  for, 

Form  of  remedy,  484;  form  of  pleading  485;  dedaraticn,  ib.;  plea,  486 

Evidence  for  pit.  486;  judgment  in  original  action,  ib^  issuing  and  delivery  of  writ, 

ib.;  the  arrest,  ib.;  the  escape,  48^  damages,  iU 
Evidence  for  defl.  489 
ESCHEAT  AND  SUCCESSION,  475 
ESCROW,  489;  when  composition  operate^  as,  380 

ESTOPPEL:  what,  37;  when  party  not  bound  by,  ib.;  court  and  jury  not  bound  by,  ib.;  how  con- 
'  strued,  38;  whole  matter  to  be  taken  together,  ib.;  when  it  should  be  pleaded,  ib.; 
who  bound  by,  39k  50;  who  may  take  advantage  of,  ib^  how  determined,  ib.;  estop- 
ped by  record,  39;  by  oath,4l;  by  specialty,  ^  by  writings  not  under  seal,  verlwl 
declarations,  demeanor  and  oondoct,  44;  effect  of;  with  reference  to,  by  whom 
made,  50  to  58;  when  tenant  estopped  disputing  title,  464  891;  when  assignee  of 
bankrupts,  title  cannot  be  disputed,  907 
ESTRAY:  lord  of  manor  suing  for,  863 
EVICTION:  p^ea  of,  623;  defence  of,  in  action  for  use  and  occupation,  894;  pqpof  of,  in  action 

for  breach  q&  covenant  for  quiet  enjoyment,  dtc  630 
EVIDENCE: 

Secondary  evidence,  see  *^Stciandary  Evidence;^  presumptive  evidence,  see  **  Pre- 
satm^of  Evidenee;**  hearsay  evidence,  see  **Heanay  Evidence;^^  evidence  by  ad- 
missions, see  **  iiifiRtMions.** 
The  affirmative  of  the  issue  must  be  proved,  489;  exceptions,  490 
The  sQbstance  only  of  the  issue  need  be  proved,  491;  as  to  immaterial  averments, 

492;  matters  of  inducement,  ib. 
The  evidence  must  be  confined  to  the  issue,  492 
Course  of  evidence,  494;  who  is  to  begin,  ib.;  the  right  to  reply,  ibi;  several  defls. 

495 
Demurrer  to  evidence,  495;  effoct  u^  ib^  practice,  ib. 

Matter  of^  need  not  be  stated  in  pleading,  417;  facts  presumed  in  law  neod  not,  ib.; 
fikcts  presumed  to  be  known  more  by  opposite  party,  need  not,  ib.;  contract  to  sup- 
press, void,  577 
:£XAMINATI0N  OF  party:  see  «*  DepotUioMr  in  bankruptcy,  before  commissioners,  42 

248 
EXAMINATION  OF  WITNESSES,  952;  leading  questions,  ib.;  who  to  examine,  ib.;  cross- 

ezaminstion,  ib.;  reexamination,  953;  separate  examination,  ib. 
EXAMINED  COPY:  see  "  Copy." 
EXCEPTIONS,  BILL  OF:  see  *«  BiiZ  of  Exeeptiona:' 

EXCEPTION:  went  to  sUte  it  in  stating  act  of  Parliament,  830:  in  stating  contract,  120 
EXCESS:  proof,  Ate  of,  in  trespass,  dtc.  632^  in  distress,  action  for,  437. 443;  forms  as  to, 

860.1 
EXCISE.BOOKS:  when  evidence,  747;  entry  at  excise  proof  of  partnership,  when,  709 
£XCISEX>FFIC£R:  action  against,  693;  limiUtion  of,  ib.;  notice  of  action,  iK;  venue  in,  691 
EXCHANGE:  biU  oC  see  «•  BiUtf  Exchangt:''  contract  of;  how  sUted,  534;  expense  of  re-ex- 

change,  Jlc  281 
EXCOMMUNICATION:  sec  -  AUainder:" 
EXECUTION:  see  "  fi»er^-"  writ  of,  sec  «  WrUr  againrt  bankrupt,  when  good,  240.  22T;  rf 

deed,  ^c.  422-3;  and  see  •*  Handwriting^*  / 

EXECUTORS  AND  ADMINISTRATORS,  actions  by: 

Form  of  remedy,  and  when  thay  nuy  foe,  496;  aetioB  by.  for  torts,  497 
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Fonn  of  pkadiDgi,  ifa.;  decfaiitiop,  lU;  totito  cms  ml  of  Stetata  pf  TihaiUriflnt,  iW 
30;  plea,  49^-  plea  of  non.jomder  of,  14. 16 

Frecedjnts,  499;  beginning  of  a  declaration  bf  an  exeeotor  in  H.  &  i&4  the  like  in 
C.  P.  ib.;  the  like  in  the  Ezcheqner,  ib^  oommenoemeiit  of  a  declaration  hj  the 
executor  of  an  ezecntor,  t6y*  bj  an  adninifltrator  agaioat  an  admimstrator,  i&{ 
profert  by  an  excctttor,  ib,;  pro&rt  by  (he  executor  of  an  exeontor,  t6v  profert  by 
a  surviving  executor,  ib:;  uaiial  etateinent  of  letten  of  adminiitration  and  prolert 
by  an  admiuiatrator,  t^.;  doclaration  by  an  executor,  on  promiee  to  the  testator, 
~00;  breach,  t^^  profert,  ib,;  counts  on  promises  to  pit  as  executor,  ib.; 


stated  with  pit.  as  executor,  ib.;  breaijh,  501;  by  surviving  executor,  t6.;  by  I 
band  and  w»fe,  executrix,  before  marruge,  ib^  declaration  by  an  administrator,  on 
promises  to  intestate,  ib»;  the  Uke,  on  prombos  to  pH.  16.;  conclusion,  ibj;  by  a  sur- 
viving administrator,  t6.;  by  an  administrator  debintnon,  with  will  annewd,50SZ^ 
other  forms  referred  to,  ib.;  declaration  by  executor  of  obligee  of  a  bond  against 
obligor,  ib.;  count  by  executor  in  trover  and  eoaversation  being  after  testator** 
death,  503 
Evidence  for  pit  503;  proof  of  p]t*s  being  executor  or  adminiattalor,  ik;  mode  of 

proof,  ib4  what  an  account  stated  with  pit  as  executor,  32^ 
Competency  of  witnesses,  504 
EXECUTORS  AND  ADMINISTRATORS:  actions  against: 

Form  of  remedy  againM,  and  their  liabilities,  505;  debt  does  not  lie,  whan,  405  - 
Form  of  pleadings«506;  declaration,  ib.;  to  take  case  out  of  Statute  of  Limilatioa%«k» 

30;  plea,  507;  pica  of  non-joinder  of,  14»  16|  replication,  ib. 
Precedents,  508;  commencement  of 'declaration,  ib.;  declaration  in  K.  B.  agiinet  an 
executor  ibr  work,  ^lc  for  testator,  on  promises  by  him,  ib.;  declaration  against  an 
executor,  on  promises  by  him,  ib^  account  stated  by  deft,  as  exeonter,  509;  breach, 
ib.;  declaration  against  an  administrator,  ib.;  declaration  affainst  an  administrator» 
de  bom$  turn,  ib.;  replication  that  deft,  is  executor,  510;  ie|mcation,  to  fleiis  edmm- 
ittramt,  that  ddft  had  assets,  ib.;  replication,  that,  after  exhibiting  of  the  bill,  and 
before  plea,  assets  came  to  deft.*s  nands,  ib.;  other  forms  referred  to,  ib ;  plea  of 
deft  ne  unque$  executor,  ib.;'deft  ne  tingues  administrator,  ib.;  pkns  eidministrsiwCi 
6il;  ji^*^  administrttvit  prMer,  ib.;  other  form  of  pleas,  ib.;  replicatkm,  ib 
Evidence  for  pit  in  general,  ib.;  evidence  of  dcfts.  being  executor  or  administrator, 
ib.;  evidence  of  assets  on  plea  of/i/«n^ad^tA«sfraet<,5l2;  evidence  in  action  eug* 
jesting  a  detMsfaett,  513;  evidence  in  action  against  executor  de  earn  tort,  ib. 
Evidence  for  deft,  ib.;  evidence  in  disproof  of  <left*s  being  executor,  in  answer  to 
proof  of  assets,  514 
EXEMPLIFICATION:  proof  by,  or' records,  judgments,  &c.  755;  of  letten  patent,  635;  of  de- 

cree,  35.3;  of  letters  of  administration,  5034;  of  will,  981;  of  pope*s  bull,  850 

EXPENSES:  see  *"  Damages;"  of  witnesses,  955;  on  bill  of  exchange,  981 

EXPULSION:  count  for,  858 

EX1X)RTI0N:  action  for  money  obtained  by,  674 

EXTRA  costs:  not  recoverable,  660;  extra  work,  how  calculated,  959,  961;  extra  freight,  530; 

extra  viam,  replication,  ^cc,  as  to,  928 
FACTOR:  see**  Agent,"*  ••  Fnneipal  and  AgentV 

Setoff,  as  to,  790:  gooids  in  possession  of;  when  belonging  to  assignees  of  bankrupt, 
238;  may  sue  in  trespass,  863;  action  by,  for  commission,  59;  indebitatue  oonnt 
for  commission,  60 
FALSE  IMPRISONMENT,  action  for: 

Form  of  remedy,  515;  form  of  pleadings,  ib.;  deciaratten,  ib.;  plea,  iIm  replicalioii, 

517 
Precedents,  ib.;  dedaraUon  for  forcing  pit  out  of  a  house,  tearing  his  dethes,  and 
imprisoning  him  in  a  watch-houee,  and  afterwards  taking  him  tea  public  office, 
ib.:  oommon  count  for  ftlse  imprisonment,  518;  general  issue,  ibj  plea  iustifyi]^ 
unprisoning  pit  for  a  breach  of  the  peace,  ib.:  plea  justi^ing  an  arrest,  Ac  under 
a  latitat  against  pit,  ib.:  replication  to  a  plea  justifying  imprisonment  upder  a  lati- 
tat and  warrant,  protesting  the  issuing  of  the  writ  and  warrant,  and  de  injuria  as    . 
totho  residue,  519 
Evidence  for  pit,  590:  proof  of  imprisonment,  ib.  487,  65&*  damages,  520:  admisrieQ 

of  co-trespassers,  ib. 
Evidence  for  deft,  521 
FALSE  PRETENCEa-  obtaming  goods  under,  does  not  alter  property,  876:  owner  of  goode 

obtained  under,  may  sue,  ib. 
FAI^E  RETURN,  action  for: 

Fotm  of  remedy  for,  581.*  ftrraef  pkadmga,  ib. 
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FAIi9iE  R£rrURN,  eaiUinued. 

Precedents,  t^^  declaration  against  a  Bheriff  for  false  return  of  vuUa  6oiui,.to  a  writ 
ofJierifaciaSj  ib^  second  count,  for  not  levying,  and  falae  return  of  nuUa  froiia, 
532 
Evidence,  523 

FARMER:  action  by,  for  tithes^  and  ]nroof  ol  being,  847 

FEE.SIMPLE:  proof  of,  457 

FEIGNED  ISSUE:  ossumpeit  lies  on,  109 

FELONY:  see  **  Stolen  Good^;"  **  Compounding  Felony,*^  action  for  aiianlt  after  acquittal 
for,  94 

FEME  OOVERTE:  see  *"  Husband  and  Wife,''  **  Coverture*'  5  to  9 

FENCES:  defect  of,  plea  as  to,  857:  who  a  right  to,  867:  case  lies  for  not  repairing,  337 

FEOFFMENT:  effect  of,  in  case  of  fine,  455;  feofiee,  when  liable  for  obstructing  lights,  80: 

condition  of,  liow  performed,  129;  profert  of,  not  necessary,  739 

FERRIES:  action  for  injury  to,  690;  form  of  declaration,  687;  proof,  6&,  690 

FILACER:  plea  of  privilege  of,  20 

FINDER  OF  PROPERTY:  when  he  may  sue,  860;  when  he  may  be  sued,  885;  Ueb  of,  640-1 

FINE  AND  RECOVERY: 

Proof  of,  524;  chirograph  of,  proof  by,  746;  entry  to  avoid,  he.  455:  covenant  on  war- 
ranty of,  lies  against  wiie,  when,  572 

FINES:  debt  lies  for,  403 

FIRE:  action  on  policy  against,  592,  396;  proof  of  loss  by,  601,  603;  liability  of  carrier  for  loss 
by,  330;  tenant  liable  for  rent  though  premises  destroyed  by,  629,  889;  aetioik  for 
work  done,  though  destroyed  by  fire,  960 

FIRST  FRUITS  AND  TENTHS;  proof  of?  748 

FISH.-  trespass  for  takii^,  861 

FISHERY;  proof  of  right  of,  558,  612,  730;  plea  of,  373;  ejectment  for,  447 

FIXTURES;  who  may  sue  for  injury  to,  6,  862,  875;  not  recoverable  in  action  for  goods  soU, 
535;  what  recoverable,  875.6 

FLEET  BOOKS,  746 

FLEET  MARRIAGES,  i6. 

FORBEARANCE:  sec  '*  Guarantee:^'  assumpsit  lies  in  consideration  of  forbearance  of,  109;  as- 
signee of  contract  promising,  is  liable,  146;  so  is  executor,  505;  stateotontof  oqiisi* 
deration  of,  113;  what  sufficient  consideratioif  of,  147        .     '       ' 

FORCIBLE  ENTRY;  party  not  liable  fpr,  by  subsequent  assent  tQ, '865' 

FOREIGN  ATTACHIVIE^,  524;  garnisher  under,  when  oompete^t  witness,  943  ' 

BILL  OF  EXCHANGE,  seo^'BiU  of  Exehangei"  how  to  dssoribe,  259;  stamiMi 

on,  301,  818,  protest  of,  294 

CERTIFICATE;  when  a  discharge,  254 

COURT  AND  JUDGMENT; 

Pleadings  as  to,  524;  effect  of  ifr.;  mode  of  proof  of,  525,  745 

INSTRUMENT;  stamps  on,  822 

LANGUAGE:  when  to  translate  bill  of  exchange  from,  259;  when  to  traaslate  libef^ 

795,  798 

LAW;  pleadings  as  to,  525;  effect  of,  ibj;  proof  of^  526 

• MARRIAGES,  397 

MONEY:  how  stated,  &c.  262,  671;  tender  of;  840 

PLEA:  see  "  Abatement;'  2 . 

FOREST  LAWS;  not  ex  qBicio  Uken  notice  of,  416 

FORFEITURE:  ejectment  for,  proof  of,  470;  waiver  of,  472  » 

FORGERY:  action  to  recover  money  paid  under,  675;  when  holder  may  recover  against  accept- 
or o^  where 'acceptor  gives  a  firesh  bill,  285;  how  and  who  competent  to  prove, 
315,  425,  514-5,  780;  inspection  of  instrument  to  prove,  589;  payment  to  executor 
of  forged  will,  714;  tender  to  838;  subscribing  witness  inoompetentfrom,  425;  ille- 
gal contract  as  to,  577;  forged  will,  938 

FRANCE:  law  of,  how  proved,  36.  526;  marriage  in,  396 

FRANK :  proof  of  handwriUng,  554.5 

FRAUD :  fadings  as  to,  526;  its  effect  in  general,  527 ;  who  may  set  up,  t^.,  528;  no  pro. 
.  perty  passes  by,  ib^  876 ;  in  action  on  policy,  604;  in  action  to  recover  money 
obtaued  under,  674 ;  in  sale  of  goods,  5o3. 544 ;  in  sale  of  horse,  ftc,  i6.;  in  safe 
of  real  property,  907 ;  vacation  of  will  by,  938 ;  in  composition,  379 ;  outstand- 
ing judgments  pleaded  by  ezecntor,  508.  514 ;  receipt,  &>c^  given  by  partner  in 
fraud  of  other,  711.  714;  fraud  on  partners  by  one  of  ftrm,  711-2;  in  action 
against  agent,  proof  o(  70;  proof  of  frand,  528;  declaratiopa,  as  ro$  gute^^  when 
•vidtnce|56 
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FRAUDS,  STA^rutE*  OF:  see  "  Goods  &W,'»  637.  540 ;  "  GwtnnM,''  547 ;  "  Vendor  mti 
Vendee:'^  as  to  wiHs,  931 ;  need  not  be  pleaded,  546 ;  atatemdtt  of  t^^mmaoo  «r 
requisites  of,  546 
laAUDULENT  CONVEYANCE: 

what  amounts  to  a  fraudulent  conveyance,  ^c^  228.  528 ;  an  act  of  ban^ptcy,  938  ;. 
and  what  amounts  to,  ib^  assignment  of  aU  debtor's  effects,  238-9 ;  colourable  ex-> 
ceptions,  229 ;  assignment  of  part,  ib.\  debtor  being  insolvent,  &.&  230 ;  aasi^n^ 
roent  must  be  volantary,  231 ;  proof  of,  i6.;  no  property  passes,  526. 876;  action 
by  assignees  to  recover,  property  obtained  by,  198. 238-9 
FRAUDULENT  SURRENDER  OF  COPYHOLD :  an  act  of  bankruiJtcy.  232 
FREEHOLD,  AND  FREEHOLDER: 

Ejectment  for,  proof  of  title,  455 ;  by  heir  of,  457 ;  by  devisee  of,  458  ;  indditatna  emtU 
do^not  lie  for  fhiehold  sold,  902:  when  freeholder  to  prescribe,  372.  762:  justifi- 
cation by  freeholder,  856 
FREIGHT,  action  for : 

Form  of  remedy  for,  and  pleadings,  530 

Precedents,  ihj  indebitatus  assumpsit  for  freight,  primage,  average,  &c  i5. 

Evidence  for  pU^  551 :  the  contract  for  freignt,  ib^  \SSl\  ownership,  ib^  delivery  oT 

cargo,  ib.;  amount  recoverable,  532 
Evidence  for  deft.,  f6.;  admissions  df  owner  evidence  for  deft,  51 
FREE  WARR^ :  owner  of,  suing,  856 
FULLER:  lien  of,  639 

FUNERAL  EXPENSES :  executor's  liability  for,  505;  of  wife,  husband's  liability  for,  679 
GAME:  property.^  and  action  for  injury  to,  861;  case  does  not  lie  for  freighting,  337 
GAMEKEEPER :  appointment  of,  how  proved,  747    *  * 

GAMING :  pleading  as  to,  138.  407:  defeata  bankrupt's  certificate,  298;  when  defence  io  action 
on  bii^  306 ;  for  money  lent,  678 ;  debt  lies  by  assignees  of  bankrupt  to  recover 
money  lost  at,  199 
GAOLER:  see  "OJScer:"  actions  by,  against  executor,  for  provisions  furnished  to  testator,  505 
GAVELKIND :  customs  in;  not  stated  m  pleading,  416.  599 
GAZETTE :  proof  of,  and  by,  745:  notice  in,  of  dissolution,  712;  notice  in,  of  determinate  ^ 

agenf  s  authority,  732  i  « 

«GENT00r  when  good  witniess,  939  / 

GIFT :  what  amounU  to,  £77.  876 

GOD :  act  of,  when  it  excuses  performance,  129;  when  excuse  for  escape,  '489      .*  » 
GOOD  FRIDAY :  nMice,  dtc,  of  dishonour  of  bill  on^  296 
<K)ODS :  how  to  describe,  in  trover,  871:  in  detinue,  434 
GOODS  SOLD,  and  BARGAINED  AND  SOLD,  acUon  for ;  , 

Form  of  remedy  for,  533 
Form  of  pleadings,  ib. 
Precedents,  535:  assumpsit  for  goods,  &c  sold  and  delivered  to  the  deft,  i5.-  for  goo4» 

bargained  and  sold,  ih. 
Evidence  for  pit,  t6.:  in  actions  goods  sold  and  delivered^  %b^  contract  of  sale,  ib^ 
proof  of  delivery,  536:-proof  of  a  sufficient  delivery  and  acceptance  of  the  good^ 
under  29  Car.  2,  e.  8,  «.  17,  537:  delivery  and  acceptance  within  Statute  of  FVaods, 
•  538 J  plt*s  property  in  the  goods«  540:  price,  of  goods,  ib. 
•  Evidence  in  actions  for  goods  bargained  and  sold,  ib,;  contract  of  sale,  under  Statute  ot 
Frauds,  t^.;  what  contracts  of  sale  within  the  act,^i&.:  proof  of  delivery  and  ac 
ceptanoe  of  part  of  the  goods  by  deft,  542:  proof  of  payment  in  earnest*  to  bind 
the  bargain,  or  a  part-payment,  ib.;  proof  of  plt*s  readiness  to  complete  sale,  ib^ 
dama^,  643 
Evidence  m  action  for  not  delivering  goods  hcught,  ib.;  contract  of  sole,  &c.  tft.;  pWm 

readiness  to  complete  sale,  and  accept  the  ^)ods  t^.;  damages,  ib. 
Evidence  for  deft.,  ib. 
GOVERNMENT  AGENT :  liability  of,  74.  350 
GOVERNORS  OF  POOR,  &c.:  when  incompetent,  948 

GRANT:  presumptions  of,  558.  728;  in  right  of  way,  922;  constittition  of,  92?:  proof  in  an- 
swer, 925:  of  common,  370 :  grantor  estopped  firom  saying  he  has  n«  interest  ih 
the  grant,  43 
GRATUITOUS  AGENT:  when  liable,  69. 71 

GREAT  SESSIONS  IN  WALES :  commencement  of  declaration  ki,  421 
GUARANTEE:  action  on-- 
Form  of  remedy,  545 
Form  of  pleadings,  ib. 

Evidence  for  pit.  in  general,  ib.i  inducement,  ib^  proof  of  the  contract,  ib*:  what  oontrad* 
within  the  act,  t^.,  547:  the  fbnn  of  thenatef  4r<^  in  writing,  548i  stamjs  551:  praoT 
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of  plt'f  performance  of  contract,  deft*8  noniperformance,  andqUier  avcnneDta,  t6» 
Evidence  for  deli,  552:  ^vin^  time  to  principal,  306-9.  380 
Guarantee  of  debt  a  good  satufaction,  27:  admiasiona  by  surety,  52 
GUARDIAN:  see  "Jii/aiit." 

Admiasiona,  ^.  by,  when  oTidence  against  infant,  50:  answer  in  chancery  o^  ib^  353:f 
ejectment  by,  462:  when  to  declare  or  plead  by,  579:  possession  of,  in  socage,  457 
HABEAS  CORPUS:  proof  of,  in  escape,  where  prisoner  removed  by,  486 
HAD  AND  RECEIVED:  see  «*Jlfency  had  and  Reeticed" 
HANDWRITING: 

How  proved,  553;  knowledge  from  correspondence,  554:  comparison  of  hands,  ih.:  hj  ad- 
missions,  in  actions  on  bill,  Adc,  277:  subscribing  witness,  handwriting,  and  iden- 
tity, 555:  subscribing  witness  to  bill;  276;  to  deed,  4^:  excuse  for  not  prwlucing  wit. 
ness,  425-6.  555:  handwriting  of  agent,  276:  proof  of  handwriting  in  action  on  m 
bilU  276;  in  action  on  deed,  424 
HARBOURING  APPRENTICE  Slc  action  lor,  92 
HEARSAY  EVIDENCE:  see  **Admiuum$r 

By  parol,  555;  when  inadmissible,  ib^  when  admissible,  ib.;  when  admissible  as  part 
of  the  transaction,  ib^  dying  declarations,  556;  pedigree  and  legitimacy,  ib{  When 
admissiUa  against  witnesses  interested,  557 
By  writings,  557;  written  statements,  iK;  where  part  of  the  transaction,  ib.:  ancient 

documents,  558;  deeds,  ib.;  licenses  on  court-roUs,  ib.;  surveys,  ib.  , 

By  persQOs  disinterested,  45^  surveys,  ib.;  receipt  of  rent,  ib.;  entries  by  rectors,  &4h 
559;  impropriators,  ib.:  writings  against  interest^  ib..*.  stewarda  and  bailiffs  ib»:  bill, 
of  lading,  lb.;  bankrupt,  ib.. 
HEATHEN:  inoompetcney  of;  933 
HEDGESs  see  •«  Fenee$:' 
HEIR: 

L  Aetiona  by,  561 

Form  of  remedy,  ihj;form  of  pleadingsi  ib.;  trespass  bn  ib. 

Precedents,  562;  statement  that  ancestor  was  seized  in  fee  simple  of  premises,  ilU' 

statement  of  title  to  the  entirety  by  descent  in  fee,  ib. 
Evidence,  562;  proof  of  heirship,  457;  of  freehold,  ib.;  ejectment  by,  ib.;  of  copyhold, 
ejectment  by,  458;  bound  by  judgment,  Sfc.  against  ancestor,  50-5;  when  bound  by 
admissions  of  ancestor,  ib. 
IL  Actions  against,  562 

Form  of  remedy,  ib.;  covenant  against,  ib.;  debt  on  bond,  320;  trover  against,  88^ 
form  of  pleadmgs,  563;  declaration,  ib.;  plea,  ib^  plea  in  abatement,  2;  replication,, 

Evidence,  ib.;  in  action  on  bond,  320;  trover,  ^6 
Matter  of  estoppel,  as  to,  39.  43. 50;  admissions,  when  binding  on,  ib.  55 
HEIR-LOOM:  detinue  for,  435 
HERALD'S  BOOKS:  proof  by,  746 
HERIOT:  replevin  aa  to,  760;  proof  as  to»  57. 399..  557.  697 
HIGHWAY:  see  "  Way» 

Parties  acting  under  Highway  Act,  when  may  plead  the  general  issue,  693;  venue 
in  action  against  parties  acting  under,  691,  692;  right  to  lands  adjoining,  867;; 
action  by  surveyors  in  debt,  for  compensation  money,  404;  ejectment  for,  447 
HIRE  OF  CHATTEm  action  relative  to,  565;  indebitatus  count  for  the  use  and  hire  of  chat-. 

tela,  ib.;  when  owner  of  may  sue,  878^;  how  far  letting  to  hire  a  trading,  216 
HISTORIES:  proof  by,  748 
HpLYDAY:  see  ^SandayJ^ 

Presentment  of  bill  dtM  on^  and  notice  of  dishonour  on,  298 
HORSES:  action  for  price  of,  566;  action  for  breach  of  warranty  of,  see  •»  Wamnty;'*  liability  oT 
hirer  oi;  565;  dama^  for  horse  keep,  917. 151;  trover  for  stolen  horse,  876-7. 
Precedents,  ib.;  indebitatus  count  for  horso-meat  and  stabling,, ib.;  the  like  for  the, 
acistment  of  horses  and  cattle.  Sec  ib. 
HOUSE  OF  LORDS:  judgment  in  proof  0^610;  see  '^Parliament:' 
HUNDRED:  may  soe  for  eacape,  48& 
HUSBAND  AND  WIFE: 
Actions  by^ 
Form-  c^remedv,  and'  when  they  may  sue,  567 
Form  of  pleadmgs,  569;  trover  by,  886;  plea  of  non-joinder  of  husband^  14. 17;  pka 

of  genera]  iasue  admits  the  marriage,  40 
Pieoedents,  570^  declaration^  by  husband  and  wife  for  work,  jpc*  h:r  the  ftme  before 
Vol.  IL  68 
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marriage,  570;  breach,  ib^  by  huaband  and  wife  for  a  battery  of  wt&,  IL;  \j  ko*-" 
band  a£>ne,  fitr  the  battery  of  hb  wife,  pet  quod^  ifc  lb.  99 
Evidence  in  general,  571;  proof  of  marriage,  ib^  when  not  nocewazy,  ib.  4d 
Competency  of,  aa  witneasea,  ib.  949. 247.  561 
Actions  against, 

Form  of  remedy,  and  when  they  may  be  sued,  571 

,  Form  of  pleadings,  573;  trover  by  and  against,  871-2 

Precedents,  573;  indebitatus  assumpsit  against  husband  and  wife,  fix  goodi  soli  t» 

wife  before  marriage,  ib. 
Bvidence  in  general,  574;  evidence  in  action  against  husband,  to  render  him  liable  ftr 
wife*8  contracts,  ib.;  husband^s  liability  for  Mineral  of  wife,  679;  proof  of  maniafe^ 
'396.  575;  when  husband  liable  for  wife's  acts  as  agent,  as  by  account  stated,  £e» 
32.54  56.648 
HUscellaneous:  admissions  of  wife,  54.  56;  admission  to  take  case  out  of  Statute  of  li- 
mitations, 648^;  account  stated  with  wife,  32;  when  husbandVi  Hpent,  574  7Ms  de- 
fence of  coverture,  5,  see  "  Coverture;"  set-off,  789:  action  for  criminal  umtmifc' 
tion,  395:  bill  of  exchange  by  married  woman,  303:  competenojr  as  witneasea  for 
or  against  each  other,  949.  247.  571:  attorney,  when  sued'  witk  fome  ooverte* 
cannot  plead  privilege,  19:  property  under  settlement,  when  paaaesto  asaagnif>ea  oT 
,  bankrupt,  238-9 

IDEM  SONANS:  misnomer,  if  ufemsonans,  not  pleadable,  10 

IDENTITY:  proof  of,  in  general,  286. 289.  555;  of  p^  admitted  to  oo^iyboU,  459;  in  aetm 
on  bill,  286. 289;  in  action  for  crim.  con.  396 

IDIOT:  see  «*  Lunacy;''  tender  on  behalf  of,  837;  pica  by,  650;  effect  of;  t6.-  praof  as  to,  ih, 

ILLEGAL  CONSIDERATION:  see  "  Usury;*  »*  Stockjobbing:' 

Pleadings  as  to,  576;  when  to  plead  specially,  ib^  replication,  ib.:  effeet  o(  ib4  di** 
puting  consideration  of  deed,  ib.:  consideration  of  bills  of  exchange,  305:  -iMai^ 
paid,  gr  had  and  received  on,  when  recoverable  back,  ib.  676. 680:  efiect  of  pay- 
ment of  money  into  court,  as  to,  681:  proof  of,  578 

ILLiBGAL  DISTRESS:  see  *'  Distresg." 

•HiLikxAL  PURPOSE:  goods  delivered  for,  cannot  be  recovered  back,  8^6;  nor  money  paid  ftr» 
305.  676.  680 

ILLEGALITY  OF  ACl':  immaterial  in  trespass,  854 

ILLEGITIMACY:  evidence  of,  445. 457. 474  556;  where  wife  competent  to^rove,  478^  bad  dift- 
ractor  of  parties  may  be  proved  in  questions  of,  356 

EULFTERATE  PERSON&  see ''  Lanacy:"  efiect  o^  as  to  witness  being,  939;  inounpetent  to 
attest  will,  932 

ILLNESS:  abisencie  of  witness  on  account  of,  426:  presentment  of  bill,  and  notioo  of,  in  ctia  o^* 
295 

IMMATERIAL  MATTER:  see  "^  Surplusage:'   . 

IBKMORAL  CONTRACT;  what,  see  ^lUegal  Consideration^'  577 

IMPARLANCE:  in  pleas  in  abatement,  3;  special,  when  not  neoessaiy  in  pfea-<tf'  prinkf^  1^ 
attorney,  22 

IMPLIED  CONTRACT,  14142:  covenants,  389;  agency,  734;  partnership,  709 

IMPOSSIBILITY  OF  PERFORMANCE:  148:  performance  rendered  impossible  by  aet  of 
God,  dLc  129 

IMPlOSONMENT:  see  ''False  Imprisonment:"  ''Assault:"  "Malieious  Arrest  and  Prassem^ 
tion," 

INCLOSURE :  effect  of,  476. 925:  commissionerB*  award  under  inclosore  adk,  177 

INCOME  TAX :  oath  before  commissioners  of,  when  evidence,  42 

INDEBITATUS  COUNTS :  in  assumpsit,  136, 139:  in  debt,  405,  408 

INDECENCY  OF  EVIDENCE:  no  objection  to  its  admission,  780:  abcrakl  not  be  stated  m 
pleadings,  87 

INDEMNITY :  **  Guarantee:"  offering,  on  lost  bill,  275:  proof  of  payment,  inaction  for  not  in. 
demnifying,  149:  of  sherifl^  when  good,  577:  action  for  not  indetnniiQflng  most  be 
special,  678:  when  surety  competent  witness,  943 

INDENTURE :  see  «  Deed: 

INDICTMENl' :  hew  proved,  661^:  party  may  proceed  by,  as  weU  as  sue  for  asMuolt,  94 

INDORSEMENT:  see «"  jBiU  o/ £xe/uiiige:"  statement  of,  263:  proof  of,  ib.,d87:  forlMdl»169L 
195.653 

INDUCEMENT :  statement  of,  in  assumpsit,  112:  proof  o£;  113:  in  oovenant,  ^92:  in  debt,  4Q5: 
in  case,  338:  in  slander,  794  in  trespass,  855:  proof  of;  in  asauu^t,  140:  in  cove- 
nant, 627:  in  case,  346:  in  slander,  807 

INDUCTION  and  INSTITUTION:  sea  '^  Rector."  proof  of,  462.  847:  panon,  faeftik  induetiom 
may  sue  in  trespass,  866 


INDEX.  53S 

INFAMY :  w)mp  witnMi  Incompetent  fttxm,  940:  infamous  vrhneflg  cannot  attaat  will,  98S 
ZNFANGY: 

Pleading*  rdatiye  to,  579:  ejectmenfby,  448:  plea  in  abatement  oC  8:  misnomer  f£, 

how  pleaded,  12:  nonjoinder  of,  16, 17 
Precedents,  580:  declanition  by  infant  in  K.  B.  ib.:  plea  of  inftncj  by  deft  lb. 
Effect  of,  581:  abates  suit,  whe^  2:  how  far  he  can  give  currency  and  liable  to  a  bill^ 
(^exchange,  303:  account  stated  by,  30:  not  a  trespasser  by  mere  command  or  as-' 
sent,  864:  trover  against,  886:  Statute  of  Limitations  as  to,  476. 645:  not  barred  by 
disBeisin,  or  descent  cast,  475-6:  apprentice,  when  liable,  91:  payment  of  money 
into  court  does  not  preyent  defl,  availing  himself  of,  681:  bow  mr  infant  may  m 
bankrupt,  220:  hTone  of  parties  infknt,  how  contract  may  be  described,  259:  innni 
pyirtner  need  not  be  joined,  144:  infant  executor,  497 

Evidence  in,  583 

INFERIOR  COURTS :  judgment  in,  proof  of,  755:  eflbet  of  iudgment  in,  611-2:  pleas  to  juris* 
diction  of,  1:  autre  action  in,  cannot  be  pleadedf  to  action  in  superior,  17:  venue, 
how  to  be  laid  in,  414:  when  action  on  bail  bond  must  be  brought  in,  188:  pleaf , 
justifying  under  process  o^  how  to  describe  proceedings.  See  616:  several  l4^«9 
not  aUowed  in,  721,  724:  action  on  judgment  in,  607-8 
INFORMER:  pendency  of  another  action  bjjr.  It:  competency  as  witness,  831. 947;  action  by, 
8S^,  830:  now  to  frame  dedazation  at  the  suit  of,  830:  damages  of,  400:  commence* 
ment  of  declaration,  408 
INHABITANT ;  when  competent  witness,  371. 926 
INITIALS:  sufBoient  signature,  when,  550:  see  ""Mitnomer," 
INJUNCTION :  see  *^  CSaneery:*'  for  nuisance  to  lights,  79:  to  restrain  bankrupt  di^PPting  fiOin* 

mission,  46 
INJURY:  how  to  describe  it,  in  case,  343.  687:  in  trespass,  855 
INNKEEPER,  actions  against : 

Form  of  remedy  and  pleadings,  584:  plea,  justifying  tuminr  pit  out  of  an  inn,  lOli' 
evidence  for  pit  ibj  proof  of  being  innkeeper,  807:  coffee  house  keeper  nQ(  f^i  inn- 
keeper, 603:  evidence  for  defl.  585 
Lien  o^  639-40:  action  by,  fi>r  sUmder,  807 
INNOCENCE :  presumptions  of;  730 
INNUENDO !  when  to  be  sUted,  799:  proof  of;  ib.,  811 

INQUIRY :  writ  of;  evidence  on,  585:  as  to  suing  pledges  in  replevin  after,  770 
INQUISITION :  effwt  of,  586:  proof  of;  587:  of  lunacy,  ib. 
INSANITY :  see  «  Lunacy:' 

INSOLVENCY :  declaration,  4lc.  of  an  act  of  bankruptcy,  234:  though  acceptor  insolvent,  )kU| 
must  bo  presented  to,  &>c.  292^  296:  action  against  agent  for  selling  goods  to  Snio). 
vent,  68.  70:  competency  of  witness  in  action,  943-5 
INSOLVENT  PEBTOR: 

Pleading^  relative  to,  587 

Precedents,  ib.:  declaration  by  the  asagnee  of  an  insolvent  debtor,  IK;  plea  of  fiejL'f, 

discharge  under  insolvent  act,  ib. 
Effect  o£,  588:  virhen  insolvent  may  sue,  863:  as  to  presentment,  See,  of  bills,  292, 6: 

trover  against,  886 
Evidence,  ib.:  best  evidence  of  discharge  must  be  adduced,  ib.,  445. 780:  mere  adm|f* 
sions  not  enough,  ib.:  omission  of  debt  in  schedule,  47:  when  insolvent  inPoynp^ 
tent  witness,  943^ 
INSPECTION  OF  WRITINGS,  See : 

Private  documents,  6^:  public  documents,  591 

INSTALMENTS :  when  assumpsit,  the  peculiar  remedy  for,  109:  when  debt  does  not  U«,  39Q» 
404:  covenant  lies,  when,  309:  bond  payable  on,  within  8  and  9  IV.  3,  e.  11, 830: 
as  tq  variance  in  statement  of,  in  bill,  US4:  interest  on  bill  payable  by,  281 
INSTITUTION  AND  INDUCTION:  how  proved,  462. 847 
INSURANCE,  policies  of;  actions  on : 
Form  of  remedy  on,  593 
By  and  against  whom  action  to  be  brought,  593 

Form  of  pleadings,  ib.:  declaration  on  a  marine  policy,  ib.:  statement  of  poliey,  lb.: 
subscription,  594:  shipment  of  goods,  ib.:  interest  in  thing  insured,  ib.:  inception  of 
risk,  ib^  loss,  595:  amount  of  loss,  ib. 

Plea,  ib.:  whst  deft  may  show  under  general  issue,  ib.:  special  plea  of  bankrttptcy. 
Statute  of  Limitations,  Slc  ib. 
Evidence  for  pit:  in  action  on  a  marine  poliey^  in  general,  596:  proof  of  M|icy,  iba 
what  evidence  admissible  to  explain,  ib.:  proof  of  plt*s  interest  in  the  shipCr  goods, 
597:  proof  of  inception  of  risk,  798:  of  compliance  with  warranties,  59^;  c  i  liocnss^ 
ib4  of  kMs,  600:  amount  of  loss  and  daa^ige,  601:  effect  of  payment  of  monegr  into 
«ovt,ib. 


504  UfDJSX. 

n^SUlANCB,  tmainuid. 

In  action  on  life  policfi  609:  proof  of  policy,  ib.:  of  pit's  intere<  and  rif ht  to  mm,  ikJ 
compliaace  wiUi  ji^arranties  and  conditiom,  ib.:  proof  of  death,  603 
,  In  action  on^ire  policy,  ib.:  proof  of  policy,  ib.:  of  plt*i  intereat,  and  tiUa  to  me,  iki 

compliance  with  warranties,  as  to  description  of  property  and  conditii 
ib.:  loss  by  fire,  ib. 
Evidence  for  deft,  in  general,  604;  inspecton  of  papera,  &c^  ih^  ftaad,  < 

SLC,ib. 

Competency  of  witnesses,  ib. 
Alteration  o^  ju  to  stamp  on,  825 
lJfSlftANC£.BROK£R:  lien  of,  639,  641;  seUtff,  as  to,  790;  action  against,  by  priadpd  ftr 

money  received,  673 
INSURING:  ejectment  for  not,  471;  action  against  agent  for  not  insnrin|,  68, 71 
INTENT,  see  **iMs/tce.***  in  general,  does  notaflect  form  of  action,  34S,  854;  when  to  beallsfvd 
in  pleading,  343;  considered  in  damages,  865;  to  oonstitato  act  of  baiikxiiptoj« 

INTEREST:  in  action  on  policy  of  insurance,  proof  of,  597 
INTEREST/ 

Form  of  remedy  for  and  pleadings,  605 

Precedent:  indeHUUus  count  for,  ib, 

When  recoverable  in  general,  ib^  in  action  on  bill  of  eichange,  980;  ia  aclioo  ftr 

deposit,  &c  909, 9 11;  in  action  on  bond,  323;  amount  oC  980-1,  393, 606 

INTERESTED  WITNESS,  see  *'  Witneu;^  what  interest  excludes,  941;  what  does  not  az- 

dude,  944;  how  competency  restored,  947 
INTERPRETER:  when  privileged  from  disclosing  &cts,  950 
INTERROGATORIEa-  depositions  under,  355 
INTOXICATION:  see  «  Drwiktniunr 
INYENTORY:  see  "  Apprauement:  when  evidence  of  assets,  49,  519;  when  making  it  nnderft 

party  a.  trespasser,  864 
INVOICE:  proof  of,  329 

I.  O.  U..*  evidence  of  account  stated,  32;  stamp  on,  814 

IRELAND:  marriage  in,  397;  bankrupt's  certificate  in,  954;  iudgment  oC  555;  action  mkjod^* 
ment  of,  594;  division  of  counties  in,  not  noticed  ex  t^ficio  hert,  417;  aUegatidB  oT 
bill  being  drawn  in,  260-1;  is  beyond  the  sea  under  Statute  of  Limitations,  646 
ISSUE;  affirmative  of,  must  be  proved,  489;  substance  «f,  to  be  proved,  491;  evidence  maaC  \m 

confined  to,  492 
JACTITATION  OF  MARRIAGE:  sentence  of,  445 
JEW&  how  sworn,  939 

JOINDER:  of  counto  by  and  against  executors,  30, 498, 507;  by  and  against  husband  and  wiA^ 

569,  573;  by  assignees  of  a  bankrupt,  202-3;  by  and  aj^inst  partners,  703, 706^ 

what  forms  of  action  may  be  joined  together,  47-8;  how  to  take  advantage  of  m'' 

joinder,  ibjs  14 

JOINT-TENANT,  see  ''  Partner  :'*  ejectmeUt  by,  462;  when  they  should  sue,  347-8, 864,  ( 

when  they  should  be  sued,  t^..*  when  they  may  sue  each  other,  ib::  distraining  as 
bailiff  of  tlio  otlier  768 
JOURNALS  OF  PARLIAMENT:  evidence  as  to,  695,744-5 
JUDGE:  not  liable  to  be  sued,  when,  613 
JUDGE'S  ORDER:  to  pay  money  into  court,  681;  for  particulars  of  demand,  700:  to  stay  pto» 

ceedings,  Slc,  658;  to  tax  bill,  evidence  of  retainer,  158 

.^TDICIAL  DOCUMENTS,  see  **  Record,"  "  Judgment;*  »*  Reeognixanee,''  ••  Verdict,'* «  Writ,** 

"^  RuU  of  Court  *' 
JUDGICENT:  how  proved  in  general,  755:  by  record  itself  uader  nuUiel  record,  ibj  by  ezem- 
plification,  t^.:  by  examined  copy,  t^.*  by  office  copy,  756;  by  copy  made  by  pro- 
per officer,  i6.:  variance,  485;  effect  of  judgment,  see  *^Judpiunt  MeeooeredJ* 
Judgment  of  foreign  court,  see  "  Foreign  Court;"  of  inferior  court,  see  **  Mjerier 
Court;"  of  ecclesiastical  court,  see  **  Eceleeiaetieal  Court;"  of  Chancery  Coort. 
see  **  Chancery;"  of  Admiralty  Court,  see  **  Admiralty;"  in  Irehmd,  595 
JUDGMENT,  action  on: 

Form  of  remedy  on,  404,  607 

Form  of  pleadings,  608;  venue,  ib.:  declaration,  t6.:  plea,  ib.:  replication,  ik: 
Precedento  of  declaration,  on  a  final  judgment  in  K.  B.,  C.  P.,  or  Exchequer,  ia  aa- 
aumpsit,  609;  the  like  in  debt,  ib,:  plea  o£tiul4iel  record^  t^^  payment,  713 

.^idcnce  in,  610;  proof  of  judgment,  755 

JUMBOlrr  RECOVERED,  defbnoe  of. 
Pleadings  as  to,  610 

P^ecedente:  plea  of  judgment  recovered  in  K.  E,  C.P.,or  Excheqnet,  vbj  replicatioB 
•fmitlMl  record,  611 


'  INDIX  53i 

>)UMMENT  RBOOVEftJBb,  ^mAiuud. 

Bfibet  of Jad^poil  in  ■toperior  ooortB  with  nipe^ 
when  Dindin  jf  on  such  parties  or  their  pmiee,  t(.;  when  binding  on  itnngen, 
*89w4l,  6IS;  efieet  of  judgment*  as  to  the  lubjeet-matter  of  raits,  ih^  when  a  satis- 
ftctioD,  27;  efiect  of  judgment  in  answer  to  misnomer,  10;  outstanding  judgments 
in  action  against  executors,  507,  514 
Pioof  of,  610,  612,  755 
WDGUENT  OUTSTANDING:  pleas  as  to  by  executocs,  507;  proof  as  to.  514 
JUDGMENT  BY  DEFAULT:  evidence  on  writ  of  inquiry  on,  585:  party  su£bring  cannot  oU 

jectto  illegality  of  contract,  &c.  307:  suggestion  of  breaches  on,  320 
JURISDICllON:  pleas,  to,  1;  of  scperioroourt^  t6.:  of  inferior  courts,  t6. 
JURY:  not  bound  by  estoppel,  38^;  questions  of  reasonableness  are  in  general  for,  103, 9904^ 
when  not,  516:  question  of  credit,  as  to  whbn  given,  is  ftr,  547;  question  as  to  ne* 

cessaries,  583;  question  as  to  malice,  659;  question  of  agency,  736 

JUSTICES  OF  PEACE,  actions  against: 

Form  of  remedy  against,  and  when  liable  in  genefal,  613 
Form  of  pleadings,  614;  venue,  Uk;  enactment  of  21  Jm.  1,  e.  1,«.  5,  ib% 
Evidence  for  pit  in  general,  tfr.;  proof  of  notice  of  action,  when  necessary,  615;  ser* 
vice  of  notice,  ib:;  form  of  notice,  t6i;  proof  of  commencement  of  action  atfd  enaet- 
ment  of  24  Geo.  2,  e.  44,  «.  8,  616;  proof  that  action  brought  in  right  county,  617; 
proof  of  malice,  where  action  brought  after  conviction  quuhed,  t6^ 
Evidence  for  deft:  when  deft  protected  by  conviction,  ibji'  382:  tender  of  amends, 
617 
KING:  plea  of  autre  action  pendant^  l»y,  17;  attorney  in  an  action  at  suit  of,  loses  his  privilsge, 
20:  what  matters  relating  to  need  not  be  stated  in  pleading,  416:  person  v^ 
has  intruded  on  msy  bring  trespass,  866:  may  take  advantage  of  esto^Ml,  50:  defL 
cannot  plead  several  pleas  in  action  by,  724:  proof  of  acts  ofj  745 
KING'S  BOOKS:  proof  W,  848:  king's  printer,  proof  of  stotute  from,  34 
LABOURER;  action  by,  for  wages,  959 

LACHES;  in  holder  of  bill,  297,  ^  in  calling  on  party  guaranteed,  552 
LAND-TAX  BOOK;  entries  in,  57;  see  *'  Taxe$:' 

LANDLORD  AND  TENANT;  see  "^ lHttrei9''  ^Ejectment  6y;*'  <«  Use  and  OccupatUms'* 
**Nui8anee;"  "•  Notice  to  Quit;"  '*Xea«e;*>  as  to  disputing  his  title,  891, 454, 464;  when 
landlord  may  bring  trespass,  862, 866;  or  trover,  ib.;  875, 879;  when  bound  by  tenant's 
acts,  55, 921;  what  tenant  may  sue  in  trespass  or  trover,  862-3,  875;  when  oompe- 
tent  witnesses  for  or  against  each  other,  477-8,  943, 945;  landlord  allowing  tenant  to 
make  improvements,  when  liable,  47 
LAW;  what  law  courts  take  notice  of,  416;  matter  of,  not  to  be  stated,  415;  matter  founded  on* 

not  traversable,  777;  foreign  laws,  525-6 
LAY  IMPROPRIATOR;  proof  of  being,  847 
LEADING  QUESTIONS;  what  are,  952 
LEASE,  action  on; 

Form  of  remedy,  619;  when  covenant  lies,  ib^  when  debt  lies,  629;  when  ease  lies,  ib^ 

which  the  more  preferable  form,  ib. 
Form  of  pleadings,  621;  declaration,  ib^  venue,  ib.;  statement  of  title,  iU;  statement  of 
lease,  ib.;  statement  of  premises,  622;  statement  of  covenants,  ib.;  reference  to  lease, 
ib.;  statement  oflessee's  entry,  623;  statement  of  deft's  title  when  he  is  assignee,  Slc^  < 
ib^  statement  of  plt'e  performance  of  covenants,  ib.;  breach,  ib. 
Plea,  in  general,  392;  as  to  what  to  be  pleaded,  ib^ 

Precedents;  declaration  in  covenant  by  lessor  against  lessee  for  rent,  624;  by  lessor 
against  assignee  of  lessee  for  not  repairbg,  Sfc.,  ib.;  declaration  in  debt  fyr  rent  on  a 
lease,  626;  plea  by  aseignee  traversing  assignment,  ib. 
Evidence,  under  non  ett  factum^  ib.;  stamp,  on,  820;  under  mZ  debet,  626;  under  plea 
travenung  pit's  title  as  assignee,  Slc^  627;  under  plea  denying  assignment  to  deft, 
Ib^  how  for  assignee  liable,  688;  under  plea  that  deft  assigned  his  interest  before 
broach,  ib^;  under  plea  denying  performance  of  conditions  precedent  by  pit,  ib.;  un« 
der  plea  denying  rent  in  arrear,  629;  under  ^lea  that  premises  were  in  repair,  ib^ 
«mder  plea  denying  breach  of  covenant  of  quiet  enjoyment,  or  stating  eviction,  630; 
«Qader  plea  den3ring  breach  of  deft  having  assigned  the  premises,  &1;  under  plea 
denying  exerdsing  a  particular  trade,  632 
Stamps  on,  820 
LEASE  AND  RELEASE;  how  to  describe  in  trover  for,  871 
LEASEHOLD;  ejectment  by  devisee  of,  459,  cricctment  by  landlord  of,  463 
LEAVE  AND  LICENSE; 

Pleadings  as  to,  G32;  when  to  plead  it  ipecially  or  not;  ib^  replying,  or  new  assigning 
to  a  plea  of,  633 


am  xsaxESL  ' 

Pieoedent  of  plea  of  lioenie  In  tNtpesB,  633 

pMnfaadefiictorBlioeDtt;  «hotolllo«eficall^ik;  «ktt«amitidbf  tkt  pkadiiip, 

ibn  emries  of  Uoenias  ob  coart-raAs,  557;  how  ft«  Uoenie  prciiMwd,  ib^  46-7.  57; 

■asol  license,  when  kifficientor  not,  633;  by  vhom  it  may  be  gfantwi,  634;  what  a 

iifwinw  extendi  to,  ib. 

Defence  of;  in  action  for  disturbance  of  ancient  Kj^  80, 88-4i  inaetiMifordiiterbaiie* 

of  common,  367 

ILEB6ER.B0QK;  nroefofwiJ]^  when  391 
UBGACY  AND  L&SATEE; 

When  action  liaelbr  legacy,  505;  ejectment  by  leratw,  459;  kgaAae,  wlun  competeni 
witness  in  action  by  executor,  305;  legacy,  satu&etion  of  dQbt»  698, 716. 
iBQITIIffACY:  questions  and  proof  as  to,  457^  474 
USTTEKS  OF  ADMINISTRATION: 

Effeel  of,  and  how  proved,  504;  stamp  on,  813 

LETTER: 

When  evidence  as  rstf tste,  557-8^  57^  and,  when  admitsible  in  genoral,  M  •'  ^f- 
MMsiom*'  when  secondaiy  evidence  of  admissible,  A^  779:  notieeto  produce  i^ 

&e.780 

LETTERS  PATENT:  pleadings  as  to,  634:  [Moof  o^  635  _^ 

LBYANCY  AND  COUCHANCY:  statement  of  dechiration  ibr  disturbance  of  oenmwn,  364^6: 

proof  of,  370,  376.7 
LIBEL:  see  "SXsmler.'^ 

LI^EL:  in  admiralty  proceedings,  proof  of;  36;  in  ecdeaiastical  proceedings,  445 
LIBSRUM  T£N£af£3mJM: 

riea<Kngsasto»635:  when  to  plead  it,  i*^  lepfication  to,  rt.;  when  to  new  assiga  lo» 

ik 
Form  of  plea  of,  635 
Proof  of,  under  plea  of,  636 
LICENSE:  see  "JLeow  and  License." 

Entries  of  licenses  on  oourt-roBs,  558;  entry  of;  &c.  at  Somerset  House,  pnoef  of  b». 
ing  carrier,  329;  proof  of  ship  sailing  by,  &c.  599:  to  practise  as  surgeoB,  90:  ef 
alien  to  reside  here,  76 
LIEN: 

PlewHngs  as  to,  637;  requisites  of,  and  how  proved,  ib.;  general  requisites,  ib.;  genval 
liens,  when  they  ^ist,  ib.;  who  have  them  in  general,  638^;  particular  hens,  when 
they  exist,  640;  how  waived,  541;  when  revived,  ib. 
Evidence  in  action  by  assignees,  to  recover  property  claimed  under,  SMO 
LIGHTS;  see  **  Ancient  WindawB:* 
LIMITATIONS.  STATUTE  OF; 

Pleadings  as  to:  declaiation,  642;  when  to  declare  specially,  ib.;  plea,  Ib^  when  fPfk^ 
specially,  ib.;  form  of  plea,  643;  replication,  ib--  form  of  replication,  ib-*  as  to  isvqmgot 
writ,  ib.  V     .      1. 

Precedents ;  plea  that  cause  of  action  did  not  accrue  within  six  yearp,  644;  rephcatifln  that 
it  did,  ib.;  replication  of  a  suit  having  issued,  ib.  -*        . 

Evidence;  enactment  of  21  Jac.  1,  c.  16,  ».  3, 644;  to  what  causes  it  extends,  645;  whem 
statute  begins  to  run,  ib.;  when  pit  abroad,  646;  in  case  of  death,  ib.;  exceptions  an 
to  merchants'  accounts,  ib.;  how  'demand  may  be  revived  by  acknowledgment  or 
promise,  647,  nature  of  such  acknowledgment  or  promise,  ib^  acknowledgment  of 
promise  must  now,  by  9  O.  4,  c.  14  ».  1,  be  in  writmg,  648J;  to  whom,  acknowlMff- 
ment  or  promise  should  be  made,  ib.;  by  whom  it  should  be  made,  ib. 
LIMITATION  OF  ACTIONS;  against  justices,  616;  officers,  constables,  69^;  offieer.ofex. 

cise  and  customs,  &c.  ib.  693 

LITERARY  PROPERTY;  see  «  Copyry^hV 

LIVERY  STABLE  KEEPER;  Ucn  of;  637;  liability  of  for  servant's  negligence,  349;  serTantci 

warranting  horse;  734 
LLOYD'S,  BOOK  AT,  when  evidence,  747.  600-1 

LOAN:  see  "Mmey  Lent,"  "  Usury,''  ,  ^  . . 

LODGING:  see  ^'hxtrdand  Lodging,^  "^  The  and  OceuyOwnf*  vgAM»  to  quit,  as^to,465;i«i«6s. 

tatuM  atsumpnt  for,  319 
LOG-BOOK:  when  evidence,  747 

LORD  OF  MANOR:  see  ""CopyJuddr  ejectment  by,  474;  f  roof  of  being,  ib^  remedy  fcr  ii^JB^ 
to  rights  of  common,  362;  defence  by,  as  to  rights  of  common,  377j  trespasf  hf  , 
867;  trover  for  estray,  878 
LOinX)N:  defence  of  custom  of,  to  build  on  ancient  foundation,  80. 64;  custom  as  to  feme  sslf 
trader,  672;  proceedings  by  foreign  attachment  m.  £34;  8«al  of  corporation  of  proves 
itself,  388;  action  against  broker  of,  592 


mMac  #S7 

LORDS*  ACT:  lUmp  on  note  on,  821;  see  "/iMrfwiit." 

iLMBe  touMqiieiioe  iif  bBl  being  tost,  md  proof  of,  275;  no  oitenae  ftr  not  ghii^  nodesonib. 
honoor,  396;  payment  of  lost  bill,  275;  proof  of  Irjsft  in  adioii  on  policy,  600;  loa  of 
best  evUenoe,  proof  of;  781;  proof  of  as  to  sabooribing  wituess  in  oue  o(  t34 

tUNACY: 

FletdimN  4s  to,  650;  efibot  oC  ib,;  liable  ibr  tOIt^  348;  proof  of,  tb.;  proof  «t  ttoxMbat  pk 
irm,  &o.d39;  inqniakion  of  lonacy,  586;  when  innntic  may  be  bankropt,  SSO;  wban 
lonatic  a  competent  witness,  650;  when  exoentor  may  prove,  478 
IiUN ATVCb  oompetent  witness  doriiv  lucid  intervala,  650 
MAGISTRATES:  see  " Jusfices  of  Peace,'' 
MAHOMETAN:  how  sworn,  939 

MAKER  OF  NOTE:  when  a  witness,  3144^  precedent  of  declaration  acajast,7ti 
MALFEASANOE:  what  the  proper  resaedy  for,  335-4. 338. 653. 686 
MLALiCE:  ithmt,  andhow  proved,  659. 662;  m  action  against  magistrate  after  oonviction  qnashed, 

'  617;  in  action  for  slander,  statement  of,  795;  proof  of,  808$  disproof  of,  801 
MALICIOUS  ARREST:  action  for— 
Form  of  remedy,  651 

Form  of  pleadings,  ift.;  dsdaration,  stating  indooement,  ik;  dsit's  maliOe,'632;<eoitit  %Mk 
of  which  process  issued,  ib,;  issuing  of  writ,  ib,;  indorsement  on -writ  for  bail,  653; 
the  arrest,  ib,;  termination  of  former  suit,  658;  damages,  t6.;  plea,  655 
Precedent  of  dedantion  for  a  muHoioas  arrest,  where  the  prooeedingB*in  former  snlt 
were  discontmned,  655;  tho  like  where  hi  money,  ib,;  payment  at  deltas  oMqiMlt, 
ib,;  when  request  implied,  i6.;  m  case  of  surety  and  eoonirsty,  680;  when  bill  of  tx^ 
ehange^evidence  of  nione7:paid,276 
ETidence  for  deft.,  680 

pit  was  mnpropared,  657rthe  like  Where  arerdiot  was  given  ft)r*deft.,  ib. 
Evidence:  proof  of  writ  and  proceedings  previous  to  arrest,  657;  proof  of  arrest  or  find- 
ing bul,  ib.;  what  an  arrest,  658;  proof  of  termination  of  former  soH,  ib.;  proof  of 
malice,  659;  different  descriptions  of  malice,  ib.;  want  of  probable^  cause,  660;  proof 
of  damages,' ib. 
Com^tenoy  of  witnesses,  ib. 
MALICIOUS  PROSECUTION,  action  for. 
Form  of  remedy,  651 

Form  of  pleading,  653;  declaration«  stating  inducement,  ik;  the  pxvoeedhigs,  ib^  654; 
the  charge  instituted  against  pit,  ib.;  the  terminatioii  .of  thocaargo,  655;  damagep^ 
ib.;  658;  plea,  655 
Sridenoe:  proof  of  inducement,  661;.j»n)of  of  proeecuttdn,  ib.,'of  determination  of prose- 


cution  in  pit's  foFour,  662;  of  defi's  being  the  prosecutor,  ib./ of  malice,  ib.;  c 
o^  probable  cause,  663;  of  damages,  ib. 
MANDAMUS:  who  may  sue  for  folse  return  to,  347 
MANOR:  see  **'L9rd  of  Mgiwr,*'  ^Common,'*  Hk^bM:' 

Proof  of  customs  in,  399, 40a  556 
MARINE  LAW:  see  "jldmirotty." 

Ex-qffieio  notice  need  not  be  stated,  416 
MARKET:  sale  of  goods  in  market  overt  Tests  absolute  property  in,  873. 876;  vdion  for  di0tup> 

bance  of  686. 866. 337;  assumpsit,  when  it  lies,  when  disturbed.  111 
MARRIAGE:  see  ''Abatefnent;''  '^^Husband  and  Wife," 

MTfaen  to  be,  and  how  proved  generally,  9;  register  of,  747;  when  to  be,  and  how  proted 
strictly,  396;  how  proved  to  be  void  by  ecclesiastical  sentence,  445;  foreigta'mar^ 
riages,397 
MARRIAGE,  action  for  BazACH  of  PaoiEifB  of: 

Form  of  remedy,  and  pleadings  lis  to,  664;  executor  cannot  suo,  496 

Precedents:  form  of  declaration  for  not  marrying  on  request,  ib.;  for  not  marrying  in  a 

reasonable  time,  ib.;  for  not  marrying  generally,  66^ 
Evidence  for  pit,  in  general,  ib.;  proof  of  the  promise,  iU;  proof  of  deft.^8  refusal  to  mar- 
ry, ^fCj  666;  stamp  on  promise,  ib. 
Evidence  for  deit;  proof  in  defence,  ib.;  proof  in  mitigation  of  damages,  ib.;  hearsay  evi- 
-  dei^ce  of  bad  conduct,  56 
MARSHAL:  action  against,  for  escape,  486;  evidence  of  bein^  in  custody  of^  487;  statement  of 

being  in  such  custody,  414;  commencement  of  bill  against,  411 
MARSHALSEA  COURT:  record  in,  no  estoppel,  -when  neither  party  was  of  king's  household, 

41 

MASTER  AND  SERVANT:  see«*ii^enf,'*  ""Prindpai  and  Agent,*' ^ Servant;'*  ]i9,mtjoin 

tor  for  giving  folse  character,  803, 808 

BIASTER*S  OFFICE:  book  ftom,  evidence,  746 

MATiaUALSe  ictwnfoE,aiid woric«nd  bboar,>see  '•W^rkMd  Labour." 


5Sft  llfDIX 

MAymSM:  jaftifyixi|ff  106  * 

KBkSER  OF  PARLIAMENT:  oommittiog  act  of  buikd^(<7,  S35;  tlute 

hanclwriting  by  franks,  &c.  SSm 
MEMCHIANDUM:  to  take  case  out  of  Statute  of  Frauds,  640-1;  to  zefibesh  wibM 

954;  stamps  on,  813  to  816;  in  title  of  dedaratioi],  411 
MEMORIAL  OF  ANNUITY:  plea,  ^  of  want  of,  86;{voof  by  memorial,  780-1 
MEMORY:  "when  witness  may  refiresh  it,  and  how,  954;  by  nnstamped  receipt,  750 
MENACES:  see  "^Dureii:**  menace  does  not  constitnto  assault,  103 
MERCHANTS*  ACCOUNTS:  exception  of,  in  Sutute  of  Limitations,  646;  usage  o^  see  *Omtt^ 

torn." 
MESNE  PROFITS: 

Form  of  remedy  ibr,  667;  who  to  sue,  and  be  sued,  ib^  form  of  pleading  668;  declais^ 
tion,  ib.;  plea,  ib.;  precedents  of  declaration  fiv,  ib^  evidenoe  of  plL*s  title,  669;  bis 
re*entry,  ib^  deft*s  liability,  ib^'  judgment  in  ejectment,  when  eridenoe,  ih,  SSi, 
damages,  669 
MESSENGER :  action  by,  249 
MIDWIFE :  entries  by,  when  etidence,  58 
MILL :  action  for  not  grinding  at,  539.  687;  who  may  sue  jointly  for,  348;  actieii  ftr  di?«tiDf 

water  from,  &^,  687-8 :  proof  in,  686.  689 
MILLER:  lien  of,  639 

MINISTER  OF  COURT :  see  -  Qtficer,"  «  Rector:"*  plea  of  privUeges  of,  19 
MISCHIEVOUS  ANIMALS :  see  "  JVicsMncs,"  *"  Anmid$;'  *"  CMt:*"  pi:oof  in  aetion  fir  in* 

Juiy  by,  343 ;  averment  of  scienter,  ib. 
MISFEASANCE :  form  of  remedy  Ibr,  33a  686;  in  sMumpsit  for,  no  ooosideratioD  need  b* 
V  sUted,  114 

MISJOINDER :  see  *"  Mnder:''  objection  to,  how  taken  advantage  o^  14. 418 
MISNOMER :  plea  o^  in  abatement— 

When  it  may  be  pleaded,  of  plt«*s  name,  9 ;  of  defies  name,  10 ;  of  name  cf  dignity^ 
office,  &rC^  ib^  where  several  defts.,  U;  amendment  of^  iL 
'    When  party  estopped  from  alleging  it,  41. 42.  47 

Forms  in;  plea  of  deft's  christian  name,  11;  of  defl.*s  surname,  ib4  of  ML's  fhrpi^w 

and  surname,  ti.;  of  plt.*s  surname,  12 
Replication,  that  deft,  was  known  as  well  by  one  name  as  by  the  other,  13 
Notes :  on  form  of  plea,  tb^  replioation,  13  ^ 

.     Evidence  in ;  for  deft.,  ibj;  for  pit,  ib. 
MISNOMER :  see  **  Natne:^^  of  party's  name,  when  a  ground  of  nimsuit,  in  aeticm  on  bin,  2S9^. 
in  other  actions,^  117;  on  bond,  320 ;  in  case  of  writ,  188-9;  in  notice  to  quit,  468;. 
wh6n  party  estopped  from  showing,  41.  42. 47:  stranger  is  not,  and  cannot  take 
advantage  of^  50:  commencement  oi  declaration  in  case  o^  419 
MISREPRESENTATION-  nee  ^ Fraud:' 

MISTAKE :  money  paid  under,  when  recoverable  back,  675;  defence  of  by  attoniey,  fai  actiea 
for  negliffence,  168;  intention  of  party  immaterial  in  trespass,  854;  account  stated 
by,  33. 46;  receipt  given  by,  749 
MODERATE  CORRECTION:  plea (^102-7 
MODUS :  defence  and  proof,  in  action  for  tithes,  84&  851 
MOLLITER  MANUS  IMPOSUIT,  96 

MONASTERIES :  proof  as  to  dissolution  of,  &^  in  tithe  cases,  850 
MONEY :  see  **  Foreign  Money;"  tr^er  for,  871;  detinue  for,  ^  how  described.  262. 871 
MONEY  HAD  AND  RECEIVED,  action  for:  . 

Form  of  remedy  and  pleadings,  670;  when  the  common  count  suffices,  670-1 
Precedents :  indebitaitu  oBMumpsit  for  money  had  and  received,  671 ;  iWs5ftrt«s  m 

debt  for,  t6. 
Evidence  fyt  pit;  proof  of  receipt  of  money,  672;  receipt  of  money  by  deft,  ibj;  proof 
that  money  was  received  for  plL's  use,  673;  when  bill  of  exchange  evidenoe  of 
money  had  and  received,  279;  where  there  has  been  arrangement  between  par^ 
ties,  and  deft  was  not  the  original  debtor,  673;  on  ftilure  of  oomdderation,  f&;  on. 
rescinded  contract,  ib^  where  money  obtained  by  fraud,  674 ;  money  obtained  hj 
oppression,  ib.:  money  paid  by  mistake,  675:  money  paid  on  illegal  contract,  6% 
Evidence  for  deft,  677 
MONEY  LENT:  action  for— 

-  Form  of  remedy  and  pleadings  as  to,  677 

Precedents :  indebiiatua  OBOumpnt  for  money  lent,  ibj;  indMatu$  in  debt  for,  ih.. 
Evidence  for  pit.  in  general  tl.:  loan  of  money,  ^c.  ib,:  what  evidence  o^  t6» 
Evidence  for  deft  in  general,  678:  showing  money  lent  for  illegal  purpose:  iK 
MONEY  PAID,  action  for: 

Form  of  remedy  and  pleidiogs  as  tot  678:  when  common  cqont  soffiees^  ift^ 


MONEY  PAID,  Miiliiiyed. 

Precedents :  indebitait^iiasmmpnt  fbr  money  paid,  ib.:  iwUtiUtua  in  debt  ibrt  i^ 
Eyidence  for  pit,  679;  proof  that  money  was  plt*B,  ib, 
MONEY :  payment  of,  into  court;  effect  of,  680;  proof  of,  681  •      '  % . 

&EORTGAGE :  ejectment  by  mor^agee,  473-4,  mortgagor,  when  not  competent,  478:  mortgaged  ^ 

of  ship,  when  liable,  ib,  • 

MORTGAGE.DEED,  action  on :  form  of  rcnnedy,  and  pleadings  as  to,  683:  precedent  of  dUM 

on,  lor  principal  and  interest,  ifc.:  eyidence,  ib, 
MOTION :  see  "  Rule  of  CmM:'  "  Judge's  Order:* 

Attorney  cannot  take  advantage  of  his  being  improperly  sued,  except  in  inftfior  eoorti 
on,  19 
anJTUAL  CREDIT:  see** S-rt-O^."  * 

MUTUAL  PROMISES,  statement  of,  117;  does  not  coiutitute  condition  pi^eedent,  whfD,  12^^ 
MUTUALITY  IN  CONTRACT  NECESSARY,  141 

NAMES :  see  "  Mienomera,"  '     *  n 

Statement  of,  in  declaration,  117:  in  commencement,  414:  in  action  on  contract,  Vlli 
on  bill,  2^9:  where  party  estopped  from  dispu^ng,  41,  42, 47:  stranger  is  not,  and 
cannot  take  advantage  of,  50 
NAVY  OFFICE :  entry  in,  747 
NECESSARIES:  see  « /n/an/," "  J?iM6an<iami  Wife,'' 

Replication,  as  to,  580:  what  are<  for  infant,  581. 213:  whai  are^  fbr  ti^ife,  574^ 
NEGATIVE  PREGNANT:  traverse  should  not  put  it  in  issiie,  777:  negative  of  iatmt  fMf 

,"Jiuue," 
NEGLIGENCE:  see  *' Agent,''  '' Attorney i''  ""C^rrier,^'  ''Case,"  "iVjisanJc,". »*7Veipa»»;»»  cas* 
for,  335:  trespass  does  not,  in  general,1ie  for,  853:  action  agaiiftt  master  for,  349a 
of  attorney,  when  a  defence,  163:  of  agent,  when  a  defence  in  action  by,  60t  of  car<f 
rier,  when  gross,  3^3:  action  against  attorney  for,  163.  to  168:  against  agent  fbr« 
-  and  precedents,  62  to  71:  againstkSurgeon,  &c.  fonl^oA  question  of,  is  ibr  a  j«ry^ 
167.  333  /  <^/; 

NEGOTIABLE  SECURITY,  taken,  plea  of;  24.  28j  precedent  bfpica,  35:  defence  of,  507 
NE  UNQUES  EXECUTOR:  formof  plea  of,  510:  proof  on  issue  of,  511 
NEW  ASSIGNMENT :  when  to  be  adopted  in  general,  683:  in  answer  to  plea  of  award  Ukd 
satisfaction,  24:  fi>rm  and  nature  of,  684:  precedents  of;  in  trespass  for  anawaulttf 
585 
NEWSPAPER:  preofoflibel  in,59.  810;  criticisms  in,  802 
NIL  DEBET,  form  of  plea  of,  409;  when  plea  of  to  be  adopted,  406;  what  pit  must  prova  mt^ 

der,  ib. 
NIL  HABUIT  IN  TENEMENTIS:  when  it  may  be  pleaded,  633.  627. 762;  when  tenant  ma/ 

dispute  title,  ib.,  38:  title  of  assignees  under«  201 
NISI  PRIUS  RECORD*  proofofcommencementof  action,  162;  proof  by,  610 
NULLE  PROSEQUI ;  entry  of,  will  not  cure  defect  in  parties  to  action,  when,  146. 351  $  «tt 

misjoinder,  418 
NOMmAL  PARTNERS:  nonjoinder  o?  16, 17.701.  709 
NON  ASSUMPSIT:  when  to  adopt  plea  of,  138;  when  to  plead  speaiaUy,  ibr 

Form  of  plea  o^  140;  evidence  nndor,  140  to  142 
NON  CEPIT:  when  to  adopt  plea  of;  and  how  to  plead,  762 

Form  of  plea  of,  76i3;  evidence  nnder,  767 
NON  COMPOS:  see  *"  Lunacy," 
NON  DAMNIFICATUS:  pleadings  aa  to,  546 
NON  DEMISIT:  pica  of,  in  replevin,  762;  proof  under,  767 
NON  DETINET:  plea  of,  434^ 
NON  EST  FACTUM:  when  to  adopt  plea  of;  393 
F^m  of  plea,  394;  evidence  under,  395 
NON  EST  INVENTUS:  see  *" FaUe  Return:''  "  WrU." 

Effectof  return  of,  523  . 
NON  'INFREGIT  CONVENTigNEM :  a  bad  plea,  393 
NON  TENUIT:  plea  as  to,  762;  proof  under,  767 

NONFEASANCE:  case  lies  ibr,  335;  trespass  docs  not,  336;  trovof  does  not,  SSCT 
NONJOINDER:  plea  of,  in  abatement,  13 

When  it  may  be  pleaded,  ib.;  of  pit,  13;  of  defl^  14 

Forms  in,  15  ;  plea  in  assumpsit  of  nonjoinder  of  co^contractor^  16 ;  tlMi  anoAer  petflHV 

sigiMd  bond  with  defl.,  ib.;  replicatioa  denying  joint  contract,  xb. 
Notes  on  form  of  plea,  &c.  16  • 

Evidence  in,  for  defl.,  iK;  for  plL  ib. 
NONJURORS:  precedent  slating  judgment  of,  657 
KONRSSIDENCE:  what  evidence  of  being  person,  in  action  fer,  49 
Vol.  II.  69 
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NOT  CTDILTy:  when  to  be  adopted,  in  case,  345;  in  trespass,  106;  fyna  of  plesogin  cue,  StS 

in  trespass,  859 
M)TARY:  see  ^Protest:' 

NOTICE,  in  general:  bj  or  to  partners,  706,  711 ;  by  or  to  agent,  732,  736 :  by  carrieii,  339  » 
ayerment  of,  in  declaration,  yrhen  necessary,  1362;  fbrm  of  a?erment,  133 :  canseqneooe  of 
omission  o^  ib» 
NOTICE  OF  ACTION:  in  action  against  partners,  615;  in  actians  against  other  officers,  693 
NOTICE  OF  AC*  OF  BANKRUPTCY:  236.  240-1 

NOTICE  OF  DETERMINATION  OF  AGENT'S  AUTHORITY:  732,67;  of  partners,  Tlf 
NOTICE  OF  DISHONOUR  OF  BILL  :  averment  of,  265;  averment  of  excuse  for,  266;  nroof 
of  notice,  294;  proof  of  excuse  for,  295;  proofof  mode  of  giving^,  296;  proof  of  time  of  giv* 
ing,  297;  proof  as  to  l^m  given,  298;  proof  as  to  by  whom  given,  299 
NDTICE  TO  DISPUTE  CONSIDERATION  OF  BILL:  305 
NOTICE  TO  DETERMINE  COMPOSITION  FOR  TITHES:  845 
,  NOTICE  TO  PRODUCE:  'when  to  be  given,  to  admit  of  secondary  evidence,  782.  32^  aotioe  fif 
produce  notice,  782;  form  of  such  notice,  ib^  proof  of  service,  &c  ib.;  not  neoeasary 
in  trover,  ib. 
NOTICE  TO  QUIT:  when  neoeseair,  464;  when  not,  465;  time  of  giving,  and  when  it  ahooU 
expire,  466-7;  form  of,  4od;  by  whom  to  be  given,  469;  to  whcun  and  how  given,  itas 
mode  of  proving,  ib.:  how  waived,  ib. 
NOTICE  TO  REPAIR,  473 
NUISANCE,  action  fon  form  of  remedy,  685;  form  of  pleadings,  687;  plea,  688 

Evidence  for  pit.  in  Tcneral,  688;  proof  of  pit's  title  to  righfcrib.:  proof  of  injorioas  act 
done,  689;  proof  that  deft  committed  t|e  nuisance^  ib.;  proof  by  deft's  admianonv 
48;  damages,  690 
Evidence  for  deft  ib. 

See  "  AneUnUAgMa;^  "  dmmon  Way,"  **  Way." 
NUL-TIEL  RECORD:  f[e^o£,  754.  608. 35;  form  of,  609;  repllcaUon,  755. 608;  repUeatioQ  oft,  to 
plea  of  autrfi  wdion  pendant,  18;  replication  of,  to  plea  of  privilege  of  attoini0y« 
when  necessary,  22;  proof  under,  755 
OATH:  admissions  by,  41;  see  '*  Affidavit;''  effect  of  affidavit,  58;  how  proved,  when  filed,  ib^ 

^^  how  proved,  when  not  filed,  59;  how  ministered  to  witness. 

OFFICK-  proof  of  party  being  in,  357;  action  for  disturbance  o^  ib.;  money  had  and  raoeiv«d 

against  a  usurper  of,  764 
OFFICE  COPY:  see  •*  Copy." 
OFFICE:  sale  of,  iflegal,  579 
OFFICER,  PUBLIC:  action  against: 

Form  of  lemedv  and  pleadings,  691;  declaration,  ib.;  venue,  ib^  plea,  iK- 
Evidence  for  pit  in  general,  692:  proof  of  commencement  of  actitms  in  limited  time, 
constables,  &,c  ib.;  officers  of  excise,  customs,  taxes,  Sfc  693;  proof  of  notice  of 
action,  officers  of  the  excise  and  customs,  ib.:  tax-officers,  69^  proof  of  demand  of 
warrant,  ib. 
Evidence  for  deft  695 

Contract  inducinr  to  commit  breach  of  duty,  void,  577 
OMNIA  RITE  ACTA:  evidence  by  presumption  from,  730 
OPINION  OF  WITNESSES,  when  admissible,  952;  admissive  In  proof  of  handwriting,  whe»» 

554:  of  counsel,  when  disproof  of  xualioe,  ib. 
OPPRESSION:  see  «  Z>ttre««." 
ORDER;  see  •*  Judge'9  Orders  «  RuU,'"  •'  Decree;''  when  assumpsH  Ues  on.  1 09;  averment  of  hiE 

being  payable  to,  261-2;  stamp  on,  868 
OUSTER,  451, 6 

OUTLAWRY:  see  "  Attainden"  plea  of,  2:  entitling  declaration  afler,  411 
OVERSEER:  see  **  Churchwarden,"  '*  Poor,"  ''  Officer:"  liability  of;  to  surgeon's  bill,  88;  demanii 

of,  previovs  to  action  against  for  surplus  from  distress  for  poor  rates,  841 
OUTSTANDD^G  JUDGMENTS:  plea  as  to.  607;  proof  as  to,  514 
OWNERSHIP:  proof  of,  by  possession,  &c  493;  owner  of  ship,  liability  of,  73:  when  he  msj 

sue,  ib. 
OYER:  of  writ,  2;  when  necessary  to  make  profert,  739;  when  oyer  may  be  craved,  ib,-  of  pro- 
^  bate,  or  letters  of  administration,  14. 16:  of  record,  prayer  o^  to  plea  of  autre  •ctiMs 

pendant,  IBf  demand  of,  to  same  plea,  ib.;  pleadings  as  to^  and  effect  of  ifot  gninM^ 
739.18  ^ 

FACEER:  lien  of,  639 

PALACE  COURT:  commencementof  declaration  in,  421 
PARCENKRSc  see  **  PartnerBi"  actions  by,  703.  IS;  against,  707 

«4?29£-  **  •**^'  ^^^^  ^y  <»«rt.  416:  effect  of,  in  restoring  competency  of  witness,  941. 
PARENT;  action  by„forB«iuction»  see  •*&(ittc*wn."  «.       i-       ^ 


INDEX.  '^541 

PARISH.IMX>KS:  when  evidence,  747;  iiupection  of,  591  f 

PARISH  REGISTERS:  when  evidence,  747 

PARISHIONER:  admianonfl  by,  51 ;  when  competent  witneM,  557. 371 ;  liabilitf  of,  and  cctkn 

mOnst,  70&  73 
PARLIAMENT:  lee  "  JtfmWt  afParUament:* 

Jonrnals  o(  proof  by,  4^.  695:  pabliahinff  proceedings  in,  801:  what  matten  relatfaf 
to^  er  fffieio  neliced,  416:  judgment  in,  how  proved,  616 
PAROL  EVIDENCE:  when  secondary,  696;  inadmissible  to  contradict  writinffB,  ib.:  when  adr 
missiUe  to  vary  the  date,  &c.  297:  admissible  to  prove  fraud,  ib.:  a&^ssiUe  to  prove 
usages  and  customs,  ib.:  admissible  to  discharge  a  written  contract,  ib.:  admissible 
to  explain  latent  ambiguity,  698;  admissible  to  plro^  oc^tcnl  nutters,  ib.:  when 
admissible  in  ezpoundug  wills.  936 
PARSON:  see  "iJector." 
PARTICULARS  OF  DEMAND  AND  SET-OFF,  &C4 

Effect  of,  699:  proof  of,  700;  in  ejectment,  445;  of  defect  of  title,  Ac  ib. 
PARTNERS:  see  •«  TenanU  in  Common:' 
L  Actions  by- 
Form  of  remedy,  and  parties  to  action,  701;  when  partners  must  all  sue  on  a  con- 
tract, ib.  143;  when  partners  may  sue  each  other  on  a  contract,  703;  when  they 
must  join  in  action  for  a  tort,  703 
Form  of  pleadings,  703 

Precedents,  ib.;  decUration  by  a  surviving  partner,  on  promises  to  both  partners,  704; 
breach,  ib^  declaration  on  piromises  to  the  surviving  partner  to  pay  debts  due  belbro 
death,  ib. 
Evidence  for  pk.  ib. :  proof  of  cause  of  action,  ib.;  proof  of  partnership,  ib^  ia  actka 

on  bill,  288;  counsel  may  suggest  names  of  firm,  289 
Evidence  for  deft  705 
Competency  of  witness,  706 
IL  Actions  against — 

Form  of  remedy,  and  parties  to  action,  707 

When  they  must  all  be  sued  on  a  contract,  ib.;  where  they  should  be  jointly  sued  fiir 

torts,  708;  form  of  plejadings,  ib. 
Precedents,  708;  declaration  against  a  surviving  partner,  for  goods  sold,  &C.  ibw; 

breach,  709 
Evidence  for  pH.  ih^  proof  of  partnership,  ib.;  proofofdeft's  liability,  710 
Evidence  for  deft  711 

Admissions  by,  in  general,  51:  set-off  as  to,  789;  Statute  of  Limitations,  648-9;  pay- 
ment, 713;  tender,  837-8;  fraud,  711 
PARTY  TO  SUIT:  when  competent  witness,  945;  admissions  by,  50,  admissions  by  party  in- 

terested,  though  not  party  to  suit,  51 
PARTY  WALL:  see  "  WalL" 

Circumstance  of  lights  being  in  one,  do  not  justify  obstructing  them,  84;  liability  of 
_  owners  of,  34§;  not  tenants  in  common,  ib. 

PATENT:  UA'^LetUrs  Patent;''  "^  Copyright." 
PATENTEE;  when  estopped  by  patent,  43 

PAWN  AND  PAWNBROKER:  who  should  sue,  where  goods  delivered  on,  876;  when  owner 
of  may  sue  for  goods  wrongfully  pawned,  877;  sale  by  pawnbroker  after  a  year, 
876; -pawn  by  partners,  710;  pawn  by  agents,  734;  see  *^  Market  Overt." 
PAYMENT:  see  »*  Accord  and  SatUfaction:' 
Pleadings  as  to,  712 

Precedents,  713;  plea  of  solvit  ad  diem  to  debt  on  bond,  t&.;  the  like  of  schrit  poet 
«  dienif  ib.;  plea  of  payment  to  debt  on  judgment,  t6. 

Evidence  in  general,  t6^  proof  that  deft  paid<  ib,;  proof  that  payment  was  to  pit  714; 
proof  of  payment  in  money,  or  its  equivalent,  in  discharge  of  the  debt,  715;  pay- 
ment by  bill,  &c.  ib.;  payment  in  eatisfoction  of  debt,  716.  27;  payment  of  bill  of 
exchange,  311;  appropriation  of  payments,  716;  mode  of  provinsr  payment,  718; 
presumption  of,  ib.  729 
Payments  by  and  to  bankrupts,  311.  238. 242;  by  and  to  partners,  705^.  711.  713; 
by  and  to  agent,  732. 713-4,  by  and  to  executors.  713.  512.  4:  wiyment  tifj^apro- 
test,  266;  action  to  recover  money  paid,  see  '*  Money  Had  and  Keceived;^'  ^Money 
Paid:' 
PAYMENT  OF  MONEY  INTO  COURT:  see  "Money,  Payment  of  into  Court," 
PEACE:  admissions  for  purpose  of  buying  are  not  conclusive  evidence,  37.  44;  plea  of  mol.  man. 
.  imp,  to  preserve  the  peace,  100;  justifying  imprisonment  for  breach  oC  518;  con- 
tract tending  to  breach  of^  void,  557 
PEDIGREE:  proof  as  to  in  ejectment  by  heir,  557;  hearsay  evidence  admissible  in  questions 
0^556 
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PEERI  iff  ftetlon  i^«iztfl||Averment  of  his  fraudulently  intending,  dtc  should  be  omittad,  133; 

•  \  misnomer  of,  10. 13 

PGNAI*  ACTION!  see  ''Statute,'' ^'Common  Infirrmtrr 

PENALTY:  Bee  *^  Common  Informer^'  what  is  a  penalty,  or  liquidated  dftmages,  149;  when  re- 
coverable,  ib.;  in  case  of  bond,  323;  cannot  be  set  off,  791 

PENDENCY. 0^  ANOTHER  ACTION:  9ee'' Autre  Aetwn Pendant:' 

PERFORMANCE  OF  CONDITIONS  PRECEDENT,  &c.i  awment  of,  121  to  130;  proof 
of,  1^ 

PERILS  OF  SEA,  loss  by,  596,  600-1 

PETITIONING  CREDITOR:  when  coiftpetent  witness,  347:  proof  of  debt,  211 

PEW:  injury  to,  who  may  stie  for  668;  evidence  of  right,  689 

PHYSICIAN:  proof  of  being^,  357.  49;  eannot  sue  fur  liis  fees,  ib.;  professional  oommunicatioiia 
not  privileged  m  evidence,  ib,;  not  affected  by  55  G.  3,  c.  194.  89 

PILOT:  liability  of  master,  though  pilot  on  board,  336 

PIRACY:  see  "^  Copyright," - 

PLACE:  Bee  ^  Venue:' 

PLEA  IN  ABATEMENT:Bee«il6a<«iieitf." 
^  PLEAS  IN  BAR:  '-  : 

Nature  <]£,  in  general,  J19;  general  rules  as  to  pleading  the  general  issue,  or  a  spe<aal 
plea,  720;  general  qnalities  of  pleas  in  bar,  ib.;  form  and  parts  of  pleas;  title  of  ooort, 
723;  title  of  the  term?  ib.;  commencement,  ib^  conclusion,  ib^  sevend  pleas,  734;: 
pleas  by  several  defls.,  ib. 
Pftoedenta:  commencements  and  condnsioos  of  pleas,  725;  commencement  of  a  first 
plea,  wnen  special,  725;  the  like,  wTiere  the  defence  arose  after  commencement  of 
the  acti(m,  ib.;  conmicncement  of  a  second  special  plea,  ib.;  the  like  to  a  particular 
count,  or  particular  trespasses,  ib.;  conclusion  to  the  country,  ib.;  conclusion  with 
a  verification,  ib^  by  the  record,  ib. 

PLEDGES  IN  REPLEVIN:  see  "^  Replevin:",  when  not  necessary  at  end  of  declaration. 

PLENE  ADMINISTRAVIT:  plea  of,  307;  roplicaUon,  to,  ib.,  forms  of,  511;  i»oof  under,  of  es^ta, 
512-3;  proof  in  answer,  514 

POLICY  OF  INSURANCE:  see  ''Inmranee," 

POLICY-.BROKER:  see  ''Insurance  Brokeu" 

POLL-BOOK:  proof  by,  748 

POOR,  AND  POOR'S  RATE:  demand  of  warrant  in  action  against  poor  rate  officer,  695;  re- 
plevin lies  to  try  legality  of,  760;  party  distraining  for,  not  a  trespasser  ah  tnilss, 
when,  854;  avowry  for,  761-fi;  liability  of  overseer  to  surgeon,  ^TC  for  cure  foe  poor, 
88;  governors  of,  when  incompetent,  948 

PORTS:  survey  of  king's  ports,  evidence  of,  748;  courts,  ex  i^kio  nfiitice,  extent  of,  417 

PC^SiglSSION  OF  PERSONALTY:  when  sufficient  to  maintain  trespass,  861.  863;  of  reality, 
when  sufficient,  866-7;  when  sufficient  to  maintain  trover,  878,  879;  how  proved^ 
ib.  689;  when  sufficient  to  declare  on,  339,  340. 364 

POST:  notice  of  dishonour,  ^c.  by,  297;  proof  of  payment  on  seilding  by,  715;  whiilradBt  bear 
loss  of  money  sent  by,  ib.;  proof  of  handwriting  by  inspector  from,  &c.  5S4-5;  pub- 
lication of  libel  by  letter  sent  by,  809;  inspection  of  books,  &c.  of,  591 

POSTEA:  "see  "Verdict;"  proof  of,  and  evidence  by,  912 

POUND,  AND  POUND-KEEPER:  pound-keeper  cannot  be  sued,  when,  865 

P0UND  BREACH:  see  " /Jescuc." 

POWERS,  proof  of,  726;  power  of  attorney,  witness  having  it,  when  incompetent,  943 

PRACTICE  OF  COURT:  not  pleadable,  719,  191      . 

fK£QJt^  pr<Bcipe  and  capias,  ^c.  in  covenant,  394;  the  like  in  debt,  407;  precipe  in  assumpait, 
case,  ^c.  727;  declaration  thereon,  ib.;  the  like  where  one  of  the  def)&  has  been  out- 
lawed, ib. 

PREFERENCE:  fraudulent,  see  "Fraudulent  Preference:* 

PREMIUMS;  who  to  be  sued  for,  and  see  "Insurance:' 

PREROGATJVE;  see"A'in^." 

PRESCRlPlioUtf  see  "Custom:' 

.    '  ProoT  of  public  way,  920;  proof  of  private  way,  923.  370;  proof  in  answer,  925;  proof  of 

right  of  common  by,  370;  what  witnessss  competent,  371-2;  proofed  in  general,  by 
presumptive  evidence,  728;  how  to  state  prescription,  365-^ 

PRESENTATION  OF  RECTOR:  see  "Induction:' 

PRESENTATION  OF  BILL;  averment  and  excuse  for  aveAnent  of,  264-^;  proof  of  excuse  for, 
S61,  &c. 

PRESUMPTIVE  EVIDENCE; 

1.  P^esitmptions  of  fact,  727 

2,  Presumptions  of  law,  728;  presumption  from  lapse  of  time,  ib.;  grants,  ib.;  gnmls 

from  the  crovm,  ib.;  act  of  Parliament,  729;  dedication  of  public  way,  ib.,  9^1}  pay- 
ment, 729;  presumption  ttom  possession,  ib.;  presumption  of  continuance,  7Z&,  prv- 
*        /romption  of  taipsence,  ib. 
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PRICE:  proof  of,  in  action  for  goods  sold,  540;  must  be  mentioned  in  contract,  541 
PRINCIPAL  AND  AGENT;  as  to  actions  by  and  against  agents,  see«ii«e^"il^f«*." 
1.  Actions  by  principal  against  third  persons,  731 

Form  of  remedy  and  pleadings,  ib.;  proof  of  agency,  ib. 
Evidence  for  deft.,  732 
9.  Actions  against  principal  by  third  persons — 
Form  of  Remedy  and  pleadings,  733 
Evidence  for  pft  in  general,  ib.;  proof  of  agency,  ib.;  what  a<i|^cial  ag«aey,  734; 

what  a  general  agency,  ib.;  and  how  implied,  ib.  j 

Evidence  for  deft.,  736 

Competency  of  agent  as  witness^  737 

PRINTER;  lien  of,  639;  of  king,  statutes  from,  84 

PRISON:  lying  in,  an  act  of  bankruptcy,  when,  2G3;  attorney  in,  kises  privilege,  19.  23 

PRISON  BOOKS:  when  evidence,  746 

PRISONER:  see  "  Commitment;'  "Priwh  Books,"  ''Eicape,'*  *•  Jlfo«*«i/;"  commencement  of  de- 

claration  against,  411. 414 
PRIVATE  DOCUMENTS,  738 

PRIVIES:  when  estopped  by  admissions  of  principal,  50;  effect  of  jndgqient  as  to*  611 
PRIVILEGE  OF  WITNESS,  955 »  •  * 

PRIVILEGE  AS  AN  OFFICER  TO  A  COURT:  plea  in  ia»t©meBtr- 
When  it  may  be  pleaded,  19 
by  attorneys,  19 
by  other  officers,  20 
Forms  in — 

Plea  of  an  attorney  of  C.  P.,  to  an  action  brought  against  him  in  K.  B.  by  bi]]^ 
as  a  common  person,  20;  bvan  attorney  of  K.  B^  sued  in  his  own  court  by 
original,  21 
Replication  to  plea  of,  that  he  neglected  to  obtain  his  certificate  of  his  beings 
enrolled  according  to  37  (?.  3,  c.  90, «.  31. 21 
Notes  on  form  of 

Plea,  22;  affidavit,  ib.;  replication,  ib. 
Evidence  in,  for  deft.,  ib.;  for  pit,  ib. 
PRIVITY  OF  CONTRACT:  pit  cannot  resort  to  common  counts,  in  action  on  bill,  if  there  bo 

not,  278;  venue  as  to,  413 
PRIVITY  OF  ESTATE:  venue  a*  to,  413 
PRIZE:  admiralty  decisions  in  questions  of^  35 
PROBABLE  CAUSE:  averment  and  proof  of  want  of,  in  action  for  malicious  arrest  or  proseeu- 

tion,  265-9. 651.  663 
PROBATE:  effect  of,  738;  proof  of  wiU  of  personalty  by,  930;  of  reality,  931;  how  proved,  446; 

and  how  impeached,  504 
PROCESS:  see"  WVi/:*' 
PROCUEIN  AMI :  declaring  and  pleading  by,  579, 580:  admissions  by,  when  evidence  against 

infaAt,  50 
PROCLAMATIONS:  ex  officio,  noticed,  416:  proof  of,  745 
PROFERT  AND  OYER: 

When  necessary  to  make  a  profert,  739:  of  writ  of  privilege,  22:  when  oyer  may  be 

craved,  739, 14, 16, 18 
Pleadings  as  to,  nnd  effect  of  not  giving,  ib.; 
PROMISE:  how  testate,  116;  variance  in  statement,  118:  see  *^ ABSumpsit,""  and  the  varioos 
titles  of  actions;  when  qualified,  must  be  taken  accordingly,  38;  subsequent  pro- 
mise by  bankrupt,  256:  to  take  case  out  of  Statute  of  Limitations,  647<.ft 
PROMISSORY  NOTES:  kc '^  BilU  ojf  Exchange:' 
Form  of  remedy  and  pleadings,  740 

Precedents,  741:  payee  afrainst  maker  of  note,  not  payable  at  a  particular  place,  jind 
also  when  the  action  k  aguin»t  one  of  the  makers  of  a  joint  and  several  note,  ib,; 
when  by  an  a<rcnt,  ib.;  payee  against  maker,  when  note  payable  at  §  banker*s,  or 
other  particular  place,  ib.;  first  endorsee  against  maker,  where  note  not  payable  at 
a  particular  place,  742:  second  endorsee  against  maker,  where  note  not  payable  at 
a  particular  place,  ib.;  first  endorsement,  ib.;  second  endorsement,  ib*;  first  endor- 
see against  maker,  where  not  payable  at  a  particular  place,  743;  first  endorsee 
against  first  endorser,  ib:^ 
Evidence,  744,  note,  evidence  of  account  stated  in  action  by  payee  against  maker,  32 
Stamps  on,  821 
PROPERTY:  see  "  Possession:' 
PROPOSAL,  will  not  constitute  a  contract-  141, 541 
PROSECUTION:  see  **  Malicious  Prosecution,'' 


? 
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PROSTITUTION:  contract  m  to,  577 

PROTEST:  ofTect  of,  774;  proofs,  t5.;  in  action  on  Mil,  averment  of,  266;  notice  of;  ibj;  proof 

as  to,  294.5;  payment^  wpra  protesi,  266;  ezpeiiMf  oC  281;  of  c^itain  of  flfaip,  600; 

Bta'mpB  on,  302  "^ 

PROTESTATION:  777,  24  i 

PROTHWQTARY:  plea  of  privilege  by,  20 
PROUT  PATET  PER  RJeCX)RDUM:  608 

PROVINCIAL  NOTES:  t^r  by,  840;  when  recoverable,  as  money  had  and  received,  67S 
PROVISO^  m  stakite,  when  to  be  stated,  830;  in  other  instraments,  120 
PUBLIC  DOCUMENTS,  BOOKS,  dtc: 

In  geoi^al,  744;  journals  of  parliament,  ih.;  king's  proclamations  and  aeti  of  atate, 

745;  gaiette,  ih,;  almanac,  t6.;  the  king's,  and  other  public  grants  and  licenses,  ihj; 

judicial  certificates  and  entries  by  public  officers,  746;  ooort-rdUs,  tb.;  other  booick 

and  entries  of  public  officers,  74V;  parish  registers,  i&4  parie^  books,  t6.;  corpora- 

tion  books,  748;  poll-books,  »6.;  doomsday-book,  ancient  surveys,  &c  t£;  general 

histories,  &c.  ib^ 
Order  of  court  to  get  stamped,  591 
PUBLICATION  OF  WILL:  proof  of,  935;  of  slander,  809 
PUFFING  AT  AUCTIONS,  when  illegali  907, 544 

PUIS  DARRIEN  CONTINUANCE:  plea  of  bankrupt's  certificate,  251;  other  pleas,  723 
PUBLIC  POLICY:  contract  against,  void,  &c.  576 
PURCHASE:  see  »  Goods  Sddr  **  Vendor  and  Pti reAoser." 
QUAKER:  affirmation  of,  and  when  competent,  940  * 
QUALIFIED:  promise  or  admission  must  be  tiUcen  as  such,  38 
QUANTUM  MERUIT  AND  VALEBANT  COUNTS:  when  adopted,  ^  137;  in  debt,  403; 

forms  of,  139 
QUARTER  SESSIONS:  inspection  of  books  of,  591 
QUIET  ENJOYMENT:  action  as  to  breach,  630, 134 
Qui  TAJtt:  see  **  Common  Informer,"  *"  Statttu:' 
RASURE;  see  «  AUeratum:' 
RATES:  see  "  Taxes,''  «  PowiRaUs," 

READINESS  TO  PERFORM  CONTRACT,  127:  see  "  Tender^ 
ItEAL  PROPERTY:  sec  "  Vendor  and  Purchaser,"  "  Trespass  to;"  how  to  describe  in  eje«C 

ment,  449, 450 
REASONABLENESS  of  charges  in  action  for  attorney's  bill,  162;  question  for  jury,  ih.^,  of 

time  in  notice  of  dishonour,  &c.  290,  4,  8;  of  probable  cause,  &Cn  in  an  action  lor 

malicious  arrest,  question  for  court,  516 

REBUTTER:  748 

RECAPTION:  plea  as  to,  and  proof  in  action  for  escape,  486, 9 

RECEIPT: 

EfiTect  of^  749;  inust  be  intended  to  operate  as  a  discharge,  ib.;  proof  as  to,  ib^  reo^pi  on 
bi!l;  312;  when  party  estopped  il-om  disputing,  ib.,  4^;  demand  of  receipt  in  full,  not 
a  good  tender,  839;  receipt  for  damages,  when  evidence  of  event  of  suit,  559;  when 
unstamped  receipt  maybe  used  to  refresh  memory,  750;  receipt  on  bill,  3124;  stamp 
on,  821 
RECEIVER  of  court  of  Chancery;  notice  to  quit  by,  469;  action  will  not  lie  against  mere  receiver 

of  money,  672 
RECITALS,  iu  deed;  &c.  when  evidence,  ^  42.3,  4^,  57;  in  act  of  Parliament,  33,  41 
RECOGNIZANCE  OF  BAIL.AcUon  on; 

Form  of  remedy  and  pleadings,  750;  declaration  ib.;plea,  ib.;  replication,  751 
Precedents,  ib.;>debt  on  a  recognizance  of  bail  by  biU  in  K.  R,  ib-;  debt  on  a  reoogniiuice 
of  bail  in  C.  P..  752;  plea  of  no  capias  ad  saHsfaciendumj  ib.;  plea  of  death  of  principal 
before  return  of  ca.«a.  ib^  replication  to  plea  of  no  ea.  sa,  againist  principal,  settin|r  oat 
ca.  so,,  753;  replication  to  plea  of  death  of  principal,  before  return  of  ca.  sa^  statmg  a 
ca.  sa^  and  return,  and  that  the  principal  was  then  living,  ib. 
Evidence,  753;  proof  on,  in  action  for  escape,  485 ;  interest  not  recoverable  on,  606 
RECORDS:  see  ''Judgment,"  ^'Recognizance  of  Bail" 

Form  of  remedy  on,  and  pleadings  as  to,  754 ;  declaration,  ib.;  pleas,  ib.;  replication,  755 
Proof  of  records,  ib.;  proof  of  record  by  itself,  under  issue  of  mti  tiel  record,  &c  ib^  proof 
by  exemplification,  ib.;  proof  by  crammed  copies,  ib.;  proof  by  office  copies,  756;  proof 
by  copies  made  by  propiiBr  officers,  ib. 
RECOVERY :  see  "  Fine  and  Recot>ery." 

RECTOR :  ejectment  by,  462:  action  by,  for  tithes,  845:  proof  of  title,  746-7:  may  sue  in  trespass 
before  induction,  866:  freehold  in  church  belongs  to,  ib.:  notice  to  quit  by,  465:  in 
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action  against,  for  nonresidende,  receipt  of  emobiment  proves  his  beinir  rector,  4^ 
entf icB  by,  56. 58. 559.  848  . 

RECTOR'S  BOOKS,  &c  proof  by,  569,  848, 66,  58 
REDEMPTION:  see  "  EqiLiiy  of  Redemption:' 
RE-EXAMINAtlON  OF  WITNESSES,'953 
REJBXCHAN&E :  what,  and  expenses  of,  281 

REGISTER :  see  **  Pariah  Register:"  of  ship,  trover  for^and  proof  in,  880:  proof  of  renstry  of 
ship,  531:  re^ster  of  ship,  not  proof  of  ownership,  597:  of  navy  office,  747:  of  castom 
house  and  excise  office,  ib^:  of  ecclesiastical  courts,  ib.:  446:  of  memorial  of  oenvey.* 
ance,  not  proof  of  contents,  780  .    *  / . 

REJOINDER:  .    . 

Rules,  &.C.  as  to,  757 

Precedents,  757:  similiter  to  re^cation  concluding  to  the  country,  ib.:  OQm]llcni»> 
ment  of  rejoinder  to  a  special  replication,  ib.:  conclusion  to  country,  ib.:  conclusion 
with  a  verification,  ib. 
RELEASE :  see  *"  Payment:'' 
Pleadinffsasto,757 

Effect  G?,  with  reference  to  form  and  terms  of  release,  758;  form  of  release,  ib.;  with 
reference,  by  whom  made,  ib.;  by  bankrupt,  301;  by  assignee  of  bankrupt,  241;  with 
reference,  to  whom  made,  759;  r^ease  of  guarantee,  553;  proof  as  to,  ib. 
Release  in  action  on  a  biU,  310 
To  restore  otfmpetency  of  witness,  947;  stamps  on,  ib. 
RELIGIOUS  PRINCIPLE :  when  witness  not  competent,  from  want  of,  903 
REMAINDERMAN:  see  ** Ret>ergioner:"  action  by,  for  obstructing  lights,  81;  action  by  for 
cutting  down  trees,  875;  ejecUnent  by,  473;  entr^  by,  to  view  waste,  634;  oompe- 
tency  of;  in  ejectment,  478;  admisMons,  &«.  by  prior  remainderman,  50;  judgment 

^,  611 

REMITTITra :  344  401 

RENEWAL  OF  BILL :  when  a  satisJIaction  on,  37;  renewed  seeurity,  usury  in,  898  ) 

RENT,  action  fbr:  see  **l^«e  arid  Occupation^"  ^^Lease;"  as  to  illegal  distresses  for,  see  ^DistretB 

JUegal;"  as  to  replevin,  avowries,  &c  relating  to,  see  ^Replevin;'*  when  payment 

of  evidence  of  title,  891;  receipt  for  last  quarter,  presumption  ^payment  of  prior 

onesf  718  / 

RENT  CHARGE :  debt  for,  84;  venue  in,  local,  413;  not  within  11  G.  2,  as  to  avowries  ftf 

rent,  763 
REPAIRS:  action  for  not  repairing,  639;  mode  of  stating  breach,  134;  ejectment  for  breach  of, 
471-3;  waiver  oS^  471;  of  fences,  see  **jP«ii£e«/'  when  landlord  impliedly  engages  to 
pay  for,  47 
REPLEVIN,  action  of: 

Nature  of  the  action,  and  when  it  lies,  760 

Fdrm  of  pleadings,  761;  declaration,  ib.;  avowries,  Stq.  ib.;  pleas  in  bar,  763 
Precedents,  763 :  declaration  replevin  in  K.  B.  or  C.  P.,  t6.;  plea  of  non-ceipt,  ib,;  com- 
mencement of  an  avowry,'  tbji  commencement  of  a  cognizance,  ib,;  commencement 
of  an  avowry  and  cognizance,  ib,;  conclusion  of  an  avowry  or  cognizance,  ib.;  avow- 
ry or  cognizance  for  rent,  764;  avowry  by  a  freeholder  under  a  distress,  damage  foar 
sant:  ib.;  the  like  by  a  tenant  from  year  to  year,  ib.;  plea  in  bar  of  h.  .iHUer  to  turn 
eepit,  765;  cobimencement  of  a  plea  in  bar  to  an  avowry,  ib.:  the  like  to  a  cognizance, 
ib.;  the  like  to  an  avowry  and  cognizance,  ib;  commencement  of  a  second  plea  in  baf, 
by  leave,  &c.,  ib.;  conclusion  to  the  country,  ib.;  conclusion  with  a  verification,  ib,; 
the  like  to  an  avowry  and  cognizance,  ib.;  plea  in  bar,  denying  the  demise,  ib.;  plea 
in  bar,  no  rent  in  arrear,  ib.;  plea  in  bar,  that  defl.  was  no  bailiff,  ib^  plea  in  bar  to 
avowry,  damage  feasant  by  freeholder,  denial  of  his  title,  766:  plea  in  bar  to  avowry, 
damage  feasant  by  tenant,  traverse  of  the  demise,  ib,;  plea  in  bar  to  avowry,  damage 
feasant  b]^  freeholder  or  leaseholder,  that  deft  denied  locus  in  quo^  ib.;  replication  of 
nrniliter,  ib.;  commencement  of  a  special  replication,  ib.;  conclusion  to  the  country, 
ib.;  conclusion  with  a  verification,  767 
Evidence  in  general,  767;  proof  under  non  cepU,  ib.;  proof  under  non  demini  or  non 
tenuit  ib.;  proof  under  rien$  in  arrear^  768;  traverse  of  being  bailiflf,  ib.:  proof  under 
avowry  for  damsge  feasant,  ib. 
Competency  of  witnesses,  769 
REPLEVIN-BOND,  action  on: 

Form  of  remedy  on,  and  pleadings  as'  to,  769 :  declaration,  ib.;  plea,  770 
Precedents,  ib.;  declaration  in  K.  B.  in  debt  on  a  replevin-bond  agninstono  of  the  bail* 
whore  it  was  removed  by  re  fa  to,  and  pit  obtained  judgment  of  mm  pros.,  fbr  want 
of  pleas  in  bar,  ib. 
Evidence  in  general,  773 :  damages,  ib. 


REPXEVIN :  action  kgabst  shew  ^  ptiM^uor  ^nd  or  jpyod  snretiei  in,  773:  ifaf  Ion  of 

bond,  ib.;  who  to  biif^^e  action,^3>.J'evideno(9i  ib>:  defence,  774:  damages,  ib* 
REPLICA^ON  I  to  pleas  io^atoeo^  4,  ^ 
,'!'•  pleas  in  bar —  ^  "        * 

CJeneral  nature  of,  ftn^  rules  is  td.  77^  ^najities  oC  i^.;  fiinns  and  parts  o^  775;  preoe* 
dents,  778;  special  nmUU^y  to.;  eoounencement  of  a  replication  to  a  qieoud  plaa^ 
ib.;  conclusion  to  the  ootfntn,  ib^  conclusion  with  a  vertification,  ib. 
REPRESENTATION :  see  "  Fraud:^.  ^ 
REPUGNANCY,  what,  and  effect  of.  722^   • 
REPUTATION:  see  "  Aarsay  Evidence:* 

When  proof  by  admissibfe,  556-7;  in  claim  of  way,  924;  in  claim  of  oommon,  370:  in 
liases  of  tithes,  848;  remedy  for  injuries  to,  see  **  iSZanier.** 
REPUTED  OWNERSHIP  in  case  of  bankruptcy :  points  as  to,  237 

^USQUEST:  see  ^Demand:''  statement  ofponsiderallon,  arising  at  deft*s  request,  114;  what  snffi' 
cient,  ib.;  statement  of,  as  condition  precedent,  and  when  request  is  neoeaary^ 
130;  form  of  stating  it,  131;  consequence  of  not  stating  it,  132;  ▼arianoe  in  state- 
ment of  contract  to  be  performed  on,  119;  request  to  remove  a  nuisance,  when  to 
be  stated,  and  proof  of,  687,  690;  request  on  agent  to  account,  67;  request  to  leavs 
house  before  assault,  95, 107;  request  in  action  against  surety,  546;  conferring  a 
benefit  to  third  person  at  creditor's  request,  when  a  satisfitction,  37 
RES  GESTA,  56.  555. 557 
RESCUE;  defence  of,  in  action  for  escape,  483 
RESIDUARY  LEGATEE;  see  "Legacy." 

RETAINER;  plea  as  to,  in  action  agamst  executor,  507;  proof  as  to,  514;  retainer  of  attoniey^ 

proof  of,  157;  retainer  of  surgeon,  4rc<,  proof  of^  88;  in  action  for  work  and  labour,  567 

RETURN;  action  for  false  return,  see  **  Fdlt  Return;'  523;  when  return  of  writ  must  be  proted 

964;  evidence  of  facts  stoted  in  it,  when,  657,  792,523, 964 
REVENUE  LAWS  of  foreign  states  not  noticed  here,  525 

REVERSIONER:  remedies  for  injuries  to,  335-6.7,  868;  ejectment  by  assignee  of,  473;  proof  of 
title,  ib.;  trespass  by,  868;  case  by,  for  nuisance,  686;  form  of  declaration,  343;  proof 
by,  689;  action  by,  for  disturbance  of  lights,  81;  in  action  by,  if  tenant  holds  under 
written  agreement,  it  should  be  produced,  stamped,  689;  tenant  should,  in  action  by, 
consent  not  to  bring  action,  690;  what  admissions,  and  acts  of  tenant,  dtc  bind  rever- 
sioner, 60.  47.  55.  82.  921.2 
REVOCATION  OF  WILL:  effect  of,  and  how  proved,  637,446;  of  letters  ofadmini8trmtiMi,A«. 
how  proved,  ib.;  of  arbitrator's  authority,  179;  of  agent's  authori^  to  pay  money,  Jbcr 
673 
RIENS  KN  ARREAR:  plea  of,  in  covenant,  bad,  393 ;  plea  in  bar  of;  in  replevin,  762 ;  fbnn  oC 

765;  proof/under,  768 
REINS  PER  DESCENT  OR  DEVISE;  plea  df,  563;  proof  under,  564;  what  are  aaset^  ib. 
RIVER:  see  "  WaieramrBer 
ROBBERY:  agent  not  liable  for  loss  by,  68 
ROLLS:  see  •»  dmrt  /Jotts,"  -  Record;'' 

RULE  OF  COURT:  proof  of;  in  general,  783 ;  howi>roved,  when  obtained  by  oppoatCe  partyr 
681 ;  to  pay  in  money,  ib.;  to  discontinue,  658 ;  proof  under  award,  165 ;  oompromtse  1^ 
may  be  pleaded,  18. 
6AIL0R:  justifying  correction  of,  97;  dying  during  voyage,  whan  wages  not  due  for  aerviee  o^ 

126.  959;  when  a  partner,  702 
SALVAGE:  expenses  of  loss  by,  600.1 ;  proof  of,  601. 
BAMPLE:  sale  of  goods  by,  914 ;  breach  of  warranty  on,  ib.;  acceptance  of  sample,  to  take  caaa 

out  of  Statute  of  Frauds,  537 ;  variance  in  statement  of  contract  of  sale  by,  190 
SATISFACTION:  see  "  Accord  and  SaHtfaetion:' 
SCHOOL:  moderate  correction  of  scholar,  plea  of;  94;  action  against  schoolmaatwr  fornegligcnoe, 

344;  judgment  against  prior  schoolmaster  of  hospital,  612. 
SCIENTER:  averment  of,  343 ;  proof  of,  ib.  350;  in  action  on  warranty,  913 
SCIRE  FACIAS:  on  recognizance  of  bail,  134.  750 ;  on  further  breaches,  321 
SCOTLAND:  marriage  in,  397 ;  laws  of,  do  not  prevail  against  laws  here,  525 ;  not  ex  tffitM  no* 

ticed  here,  ib.;  proof  of  law  of,  ib.;  not  beyond  sea  within  Statute  of  Limitaliona,  646 
SEAL :  of  foreign  court,  36 ;  of  ecclesiastical  court,  446 ;  scaling  of  deed,  423;  defocing  sealr 

77.  553 ;  of  corporations,  3^7 ;  of  corporation  of  London  proves  itself  ib. 
SEAWORTHINESS:  proof  as  to,  599.  604 ;  competency  of  captain  to  prove,  605 
SECONDARY  EVIDENCE:  r 

Best  evidence  must  in  general  be  adduced,  779;  what  must  be  done  to  admit  of  secondary 
evidence,  781 ;  proof  of  loss,  &c  of  best  evidence,  ib.;  proof  of  best  evidenee  bein^  in 
possession  of  adverse  party,  782;  notice  to  produce,  when  necessary,  iU;  what  sufBctant 
secondary  evidence,  ib. 
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iSt^AHlAN!  competency  o^  and  how  bwotA^  939 
SECURITY:  see *«Gf»«r«iite«." 

SEDUCTION:  action  for,  783  -  ' 

Form  of  remedy  for,  and  pleadings,  ib^  prcwidenU,  ^9i 
Evidence  for  pit,  in  general,  ib.:  proof  of  service,  ib.;  proof  of*  seduction  Ify  defi.,  7i 

damages,  ib. 
Evidence  for  defl.,  ib. 

Competency  of  witness,  ib.         ^  .        . 

Past  seduction,  when  good  consideration,  578 
SEISIN;  proof  of,  457,  729;  statement  of,  in  action  by  heir,  561 

SENTENCE:  of  admiralty  court,  351-6;  of  foreign  court,  ib.,  525;  of  ecclesiastical  court,  4i5.^ 
SERJEANT:  plea  of  privilege  by,  20 
SERVANT:  ante, "  Agent,""  and  "  Principal  and  Agent,"" 

Action  by,  for  wages,  941;  master  cannot  set-off  for  broken  things,  791,  agreement  foi' 
hire  o^  exempt  from  stamp,  815;  admissions  by,  53,  57;  entries  by,  559.  560, 57; 
proof  of  bemg  servant,  733-4,  736;  what  acts  of,  bind  master,  ib.;  master  liable  fat 
tortious  acts  of,  when,ib.,  883-5;  how  to  describe  injury  by,  343;  when  servant  Uable 
in  case  of  trover,  Slc  74,  883-5;  when  on  a  contract,  72-3;  when  he  may  sue  in  tro^ 
Ver,  778;  competency  as  witness,  737,  941;  master  entitled  to  books  of  servant  oon^ 
taining  entries  for  him,  876 
SERVICE:  of  notice  to  entitie  party  to  secondary  evidence,  782;  of  notice  of  dishonour  of  bill,  296-7$ 
of  attorney's  bill,  161-2;  of  notice  to  quit,  469;  of  notice  of  action,  615;  of  notice  to  dis' 
pute  bankrupttj,  207;  of  notice  of  set-off,  786;  proof  of  service  in  action  for  seduo' 
tion,  784;  proof  of  service  in  action  for  work  and  labour,  ib. 
SET-OFF: 

Pleadings  as  to,  786 

Precedents,  787;  plea  of  set-off  for  work  and  labour  ib.;  ^neral  issue  and  notice  of  set* 
off,  788;  plea  or  notice  of  set-off  in  an  action  by  or  agamst  assignees,  executors,  4^ 
ib.  206;  replication  denying  the  set-off^  788 
Evidence  in  general,  ib.;  enactments  of  2  G,  2,  c.  2S,  and  8  G,  2,  c.  24,  788;  between 
what  parties  a  set-off  allowed,  789;  when  the  debt  to  be  set-off  must  be  due,  790;  what 
nature  of  debt  may  be  set-off,  ib. 
setoff  in.  case  of  bankruptcy,  242-3 
SEWERS:  commissioners  of,  wnen  may  'sue  in  trespass,  866;  when  liable  for  npsance,  690. 7% 

general  issue  given  in  action  against  conmiissioners,  Sfc,  761 

SHERIFF,  action  against; 

Form  of  remedy  and  pleadinj^  791 

Evidence  of  cause  of  action,  ib.;  action  for  money  had  and  receiiied;  673;  how  to  connect 
sheriff  with  his  officer,  792;  evidence  for  sherifi^  793;  admissions  of  cdieriff's  officers, 
&c.  ib^942,  483;  admissions  of  party  really  interested,  51,  action  against  for  hlae 
return,  see  ^  FaUe  Return,""  for  esci^pe,  see  ^  Eicane,  for  taking  insufficient  pledges 
in  replevin,  see  ^  Replevin^  action  for  not  taking  good  pledges  in:"*  trover  against,  w9r 
881.5 
When  sheriff  may  sue  in  trespass,  861;  in  trover,  878;  as  to  reaeinng  fir  poondage, 
oc3 
SHIP :  see  **CapUnn^  ^^Inmrance;""  when  seller  of  liable  for  repairs,  145, 958,'  when  owner  Uabfo 
for,  73;  ownership  proved,  597;  trover  for,  874;  stamp  on  bill  of  sale  of,  819;  case 
for  negligence  in  steering  of;  d&c  335-6. 853;  what  a  partnership  m,  705;  oitkUm^ 
of,  when  evidence,  600 
SHIPMENT  OF  GOODS:  proof  of,  599 
SHIPWRIGHT:  subjecttobankrupt  laws,  219 

SHOPBOOK :  of  tradesman,  when  evidence,  and  enactment  of  7  /.  1,  e.  12;  as  to,  738. 57 
SHORTHAND  WRITER:  proof  by,  42 

SIGHT :  presentment  of  bill  payable  at,  290;  statement  of  acceptance  payable  at,  263 
SIGNING :  of  deed,  proof  of,  424;  signing  contract  witiiin  Statute  of  Frauds^  550;  of  will8,949 
SIMILITER:  when  proper, 774 
SIMONV:  defence  of,  in  action  for  tithes,  845 
SIX  AND  SIXTY  CLERKS ;  plea  of  privilege  by,  20 
SLANDER,  action  for : 

Formof  remedy,  794 

Form  of  the  pleading,  794;  declaration,  ib.;  inducement,  ib.;  statement  of  malioe^  79S; 
statement  of  pubbcation,  ib.;  statement  of  c9Uoquium,  and  that  slander  was  of  and 
concerning  pit  and  matters  alleged,  ib^  statement  of  the  libel  or  wordi,  797;  sta^ 
ment  of  mnuendo,  799;  statement  of  damage,  800 
Plea,  general  issue,  and  pleas  of  justification,  when  proper,  601;  form  of  plea^  jtt^ 
li^cation,  803 
Vol.  II.  70 
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SLANDER,  continued. 

ileplication,  &C.  804. 

Precedents,  805;  decWation  for  a  libel,  directly  accosing  ph.  of  theft,  ib.;  teoooi.  ooflBt 

.  for  a  libel,  ib.;  daiuagc,  806;  declaration  for  verbal  slander,  accnsing  pK.  of  theft,  ib4 

second  count,  ib.;  plea  justifying  of  words  of  insohency,  that  pit  was  insolreiit,  ili>r 

replication  to  pleas,  justifying  words,  de  injuria^  807 

Evidence  for  pit  in  general,  807;  proof  of  inducement,  ib.;  proof  of  malice,  808;  proof 

of  tlie  colloquium,  and  that  the  slander  was  of  pit,  and  the  matters  alleged,  809; 

proof  of  publication  of  written  slander/ ib.;  proof  of  publication  of  verbal  slander, 

s.  811;  proof  of  innuendoB,  ib4  damages,  ib. 

Evidence  for  ddft.  813;  under  general  issue,  ib.;  under  plea  of  justification,  ih^  phMsT 
of,  in  mitigation  of  damages,  819 
SLAVE ;  when  entiUed  to  wages,  959 

SMUGGLING ;  party  may  be  trader  by,  21^  loss  of  ship,  4c.  by,  600 
SOUNDNESS  OF  HORSE ;  what  is,  916  ' 

SOUTH  SEA  HOUSE;  inspection  of  books  oC  591 

SOLVIT  AD'ET  POST  DIEM:  j^eas  of,  406-7. 713;  form  of  pleas,  713;  evidence,  7134 
SON  ASSAULT  DEMESNE,  plea  of,  95;  form  of  fdea,  100;  replication,  ib^  102;  evidenoe^lOff 
SPECIAL  DAMAGE :  see  ""Damage.'* 
VECIALTY:  see  ""Deed,"  ""Debt:' 

npIRITS ;  sale  of^  in  small  quantities,  illegal,  and  defence  oC  386 
STAKEHOLDER;  action  against,  169. 143.  910 
STAMPS; 

What  instruments  require  stamp,  and  to  what  vnount,  and  w^areexdmjitiaiis,  813 
Administration,  letter  of,  ib. 

Agreement,  ib.;  "Evenr  agreement,"  &c  814;  **made  in  England,  Ac.  ib4 
**  under  hand  only,  ib.;  *'  where  the  matter  thereof  shall  be  of  the  vilne  of 
JC20,815;"  *"  together  with  eivcrj  schedule,  receipts,  or  other  matter  pi^sr  »- 
dorsed  thereon,  or  aBnezed  thereto*  ib^'*  exemptions  as  to  agreements,  ib. 
Appraisement,  816 
(  Apprenticeship,  817;  exemptions,  ib. 

Award,  818 , 

Bankruptcy  proceedings,  209 
Bills  of  exchange,  818. 301;  exemptions,  ib. 
BUloflading,3ia598 
Bill  ofsale  of  ship,  819 
BQind%  ib.  ' 

Cognovit,  818 
Gmveyances,  ib. 
Guarantee,  i^,  ib.  551 


Probate,  ib. 
PromisKiT  notes,  ib. 
Receipts,  8S1 
Foreign  instruments,  832 
Denomination  of  stamps,  ib. 
Valne  of  stamp,  ib. 
Severfd  stamps,  when  necessary,  833 
Alterations  of  instrument,  effect  of,  834 
Whfero  stamp  to  be  placed,  836 
Time  of  stamping,  ib. 

Hie  consequences  of  defect  or  want  of  stamp,  and  where  an  unstamped  mstmrneiift  i^ 
admissible,  837;  bill  on  wrong  stamp  need  not  be  presented.  Sec  291;  when  defecsl 
of  cannot  be  objected  to,  837;  when  to  be  objected  to,  ib^  admissibility  of  uxatamped 
instrument,  when  transaction  capable  of  proof  without  it,  838;  wW  VHtampadT 
instrument  admissible  for  collateral  purposes,  ib. 
Order  of  court  to  inspect  and  produce  mstrument  toget  it  stamped,  591 
STATE ;  matters  oC  ex  officio,  noticed,  416;  proof  of;  745 
STATUTE,  STAPLE,  AND  MERCHANT ;  ejectment  by  oonvee  ot,  463 
STATUTES ;  see  "^famnwn  Ifrformer,''  ""Act  of  PaHiament:''  actions  on; 

Fonn  of  remedy,  829;  form  of  pleadings,  830;  evidence  831;  see  "Arf  cfPrnUmmtT 
.  competency  of  witnesses,  ib. 

STEWARD ;  entries  by,  &c.  57;  see  ^^BaUiff:' 

errOCK;  duugesfor  not  replacing,  333. 15%  not  money,673. 679;  avermentand  prnfofreftli' 
ness  to  accept  transfor  of;  137, 139;  variance  in  statement  of  confiact  for,  118(SBla, 
&c  of  government,  defeats  bankrupt's  certificates,  when,  356;  sale  o^  V7  «ffn*«n 
credit,  713;  proof  of  transfer  by  bank  books,  747 
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STOCK  JOBBING,  defence  of; 

Pleadings  as  to,  832;  effect  o(  &.c.  ib.;  evidence  as  to,  ib. 
STOLEN  GOODS;  trover  byowner  of,  876 

STOPPAGE  IN  TRANSITU ;  evidence  in  action  by  assignoes  to  recover  goods  stopped  in,  340 
STREET;  gee  "ITay." 

SUB- AGENT:  cannot  bind  principal^  when,  736. 542;  when  liable,  i*. 
SUBPCEINA:  case  against  witness  for  not  obeying,  336 
SUBPCENA  DUCES  TECUM,  955 

SUBSCRIBING  WITNESS:  proof  by,  425-6, 276,  when  excused,  ib, 
SUGGESTION:  of  breaches,  323;  of  death,  402;  of  devastavit,  506 
SUNDAY:  what  done  on  void,  833;  denial  on,  not  an  act  of  bankruptcy,  227 
SUPERSEDEAS:  proof  by,  167,  662 
SURETY:  see  «  Guarantee:^  when  competent  witness,  943 
SURGEON:  see  "  Apothecary  and  Surgtm't^  entry  by  deceased  surgeon,  when  evidence,  559, 

SURPLUSACTJ:  what,  and  efiect  o^  415-6 

SURREBUTTER  and  SURREJOINDER,  833 

SURRENDER:  of  outstanding  term,  460.  894.  904;  incase  of  copyhold,  see  •«  Copyhold,^  936 

SURVEYS:  ancient,  evidence  by,  748.  558 

SURVEYOR:  action  by  for  work  and  labour,  956.  967;  when  liable  for  Work  done,  958;  whcfi 

good  witness  in  action  for  disturbance  of  way,  &.c.  947 
SURVEYOR,  see  «  Partner^  actions  %,  702^;  against,  708 
TAXATION  OF  COSTC:  what  biU  taxable,  159;  proof  of  retainer  by,  158;  when  deft,  cannot 

tax  bill  a,t  trial,  162.  47 
TAXES,  TAX-BOOKS,  ^-c;  entries  by  collectors  of,  560. 37;  entry  in  proof  as  to  partnership  in 
ooach  concern,  710;  notice  of  action,  ^c  against  tax  collectors,  694;  landlord  dis- 
trained  without  allowing  for,  671 
TENANT;  see  «  Landlord  and  Tenant;'  ♦*  Uae  and  Occupation;'  "JWsf ress,  Ittegal,''  "  Ejeetmad 

by  landlord';'  when  competent  witness,  942, 5 
TENANT  FOR  LIFE:  trespass  by,  lessee  of  cannot  dispute  title,  ^pc  39. 465 
TENANT  IN  TAIL:  trover  by,  875;  trespass  by,  866 
TENANT  BY  ELEGIT:  ejectment  by,  463 
TENDER  OF  MONEY:  . 

Pleadings  as  to,  834 
Precedents,  835;  plea  of  non  Assumpsit  and  tender,  i6.:  replication  to  plea  of  set-off^ 

836:  replication  that  pit  issued  a  writ  before  the  tender,  ih. 
Evidence,  ib^  proof  of  tender,  as  to  when  made,  837;  in  case  of  bills,  &c  313;  by 
whom  made,  837;  to  whom  made,  ih.;  how  to  be  made,  838;  there  must  be  a  pro- 
duction of  money,  and  offer  to  pay,  ib,\  the  tender  mu^t  be  unconditional,  839:  the 
the  fill!  debt  due  must  be  tendered,  340;  Uic  tender  mUHt  be  of  money,  ib.;  proof  of 
as  to  prior  or  subsequent  dcmajid  and  refusal,  ih,;  proof  as  to  writ  issued,  641 
Tender  m  payment  of  bill,  313 
TENDER  OF  PERFORMANCE:  of  contract,  averment  as  to,  128;  in  sale  of  goods,  542;  of 

real*  property,  901.  5  , 

TERM:  statement  of,  in  declaration,  411;  in  plea,  723 
TERM  OF  YEARS:  surrender  of,  when  presumed,  460.  894.  904 
TERRIERS:  proof  by,  and  effect  of,  841 

TESTAMENT  AND  TESTATOR:  see  "  Will;'  «  Executor^  ''Probate:' 
TESTE:  see  «  Writ;' 

THAMES:  extent,  &c.  of,  ex  officio,  noticed  by  the  courts,  417 
THREATS:  see  "  Duress." 

TIME;  »*  Almanac;'  statement  of,  in  declination,  411, 415;  in  plea,  721 
TITHES:  action  for. 

Form  of  remedy,  Ac.  842;  for  not  carrying  awav,  337,  ejectment  for,  447 

Form  of  pleadings,  843:  in  ejectment  for,  448.  450 

Precedents,  884;  indebitatus  counts 'tithes  bargained  and  sold,  ii.:  declaration  in  debt 

on,  2  &,  3  Bki.  6,  c.  13,  s.  1,  for  treble  value  of  tithes  not  set  out,  ib. 
Evidence  in  action  for  compensation  in  lieu  of 'tithes,  845;  evidence  for  pltt^.;  evi- 
dence for  defi  ib. 
Evidence  for  not  setting  out  tiihcs,  846;  evidence  for  pit  ih.;  proof  of  plt.*s  right  and 
title  to  sue,  i^.;  jprencral  proof  of  title,  ib.;  proof  that  tlie  tiUe  itself  ought  to  be  set 
out,  348:  proof  of  dcA.*8  occupation  and  liabUity,  ib.;  proof  of  the  subtraction  of  the 
tithes  by  deft.  849;  proof  of  value,  i&. 
Evidence  for  deft.  849;  proof  of  a  general  exemption,  850;  proof  of  a  partial  exemp- 
tion by  a  modus,  851;  proof  of  partial  exemption  by  a  composition,  852 
Competency  of  witnesses,  ih. 
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TITLE-DEEDS:  detinue  ibr,^ 

TITLE;  action  for  breach  in  defect  of,  909, 126;  proof  of,  in  acUon  by  vendor,  901-4-5;  pnor  oif 
tiUc,  b^  aasigneee,  206  to  211;  by  executors,  503;  19  ejectment,  454,  iu^  when  ten. 
ant  may  dispute,  454.  891.  627.  464:  agent  cannot  dispute  title  of  principal,  70; 
statement  o^  in  action  for  nmsance  to  lijg;ht^  &k  to  common,  369;  to  way,  916, 927; 
in  action  on  lease,  627.  621;  proof  in  action  fw  diAurbance  of  way,  920-2 
TIVERTON:  action  for  rebuilding  from  king's  printer,  made  evidence,  35 
TOLLS:  debt  lies  for,  403;  prior  judgment  proving  right;  m,  611-2;  payment  o?  evidence  of  cha- 
racter of  collector,  49;  money  had  and  received  against  lessee  o^  674-5;  notice  of 
action  against  toll  collector,  693 
TPSMBSTONE;  action  for  injury,  337:  see  "  Pew,"  "  Recto?:'      . 
TONTINE:  scheme  for  abandoned,  when  money  had  and  ssceived  lies,  674 
TORT:  see  •*  Cose." 

TRADE:  what  a  nuisance  in  exercising,  689:  trading,  what  sufficient  in  bankmptlaws,  215  to 
220:  contract  in  Tiestraint  of  void,  &c  577;  covenant  not  to  exercise  and  breach  o^ 
692;  action  for  slander  of,  795-6.  809 
TRAVERSE;  777 

TREES:  action  for  cutting  down,  862-6.  875:  not  recoverable  under  count  for  goods  aoldt  535 
TRESPASS: 

When  the  proper  form  of  remedy,  853 

Form  of  pleadmgs,  855:  declaration,  ib,:  plea,  general  issue,  856:  replicatkn,  A.  •  ^ 
Precedents,  857:  commen<;ettent  and  conclusion  of  declaration  by  bill  in  K.  B.  ib.:  conclasian, 
857;  the  like  in  C.  P.  lb.;  conclusion  therein,  ib.;  common  count  de  boni$  mtportatu^ 
iK;  declaration  for  trespass  in  dwelling-house,  and  seizing  goods  Jkherein,  i^  count  hr 
a  common^expulsion,  858;  for  trespass  in  closes  with  cattle  and  cart8,ib.;  plea  of  gen- 
eral issue,  859 ;  license,  633 ;  accord  and  satis&ction,  26 ;  plea  of  jusfifyinff  the  remo- 
iral  of  goods,  on  account  of  incumbering  plt*8  house,  859;  commencement  of  a  rej^lio^ 
tion  to  a  special  plea  in  trespass,  called  predtidi  non^  860;  conclusion  with  a  verifica- 
tion, ib.;  rcplicotion  of^  de  injuria^  or  de  son  tort  demesne^  ib. ;  rejoinder  of  stsitliter  to 
replication,  ib.;  rejoinder  to,  or  replication  concluding  with  a  verificati<m,  ib.;  conQhuioa 
to  the  country,  ib.;  conclusion  with  a  verification,  ib4  rejoinder  to  replication  of  ezoew, 
ilen^ing  illegal  excess,  ib. 

Evidence  for  pit  in  trespass  to  personal  property,  861:  under  general  issue,  i6.;  pfoof 
that  the  thing  injured  may  be  the  subiect  of  this  form  of  action,  t&^  proof  of  pit*s 
right  in  the  Udng  injured,  i6.;  proof  of  the  injury,  and  that  deft,  committed  it,863| 
damages,  865 
Evidence  under  special  fdea,  ib. 
Evidence  for  deft,  ib. 

Evidence  for  pit  in  trespass  to  real  proporiy,  t6.;  under  general  issue,  t&.;  proof  that 
the  property  injured  u  the  subject  of  an  action  of  trespass,  %b,\  proof  of  the  sitiuu 
tion  of  property  as  described,  866;  proof  of  pit's  right  to  the  property  injured,  tk; 
proof  of  the  injury,  and  that  deft,  committed  it,  868,  damages,  ih,;  evidence  ondsr 
special  plea,  ib. 
Evidence  for  deft.,  869 
TRESPASS  BY  ASSIGNEES  OF  BANKRUPT:  200 
TROVER: 

When  the  proper  form  of  remedy,  869;  whenjpreferaUe,  200 

Form  of  pleadings,  879:  declaration,  %b.\  plea,  872 

Precedents,  872:  declaration  in  trover',  ib,;  by  assignees  of  bankrupt,  205:  by  exeea- 

tors,  ib. 
Evidence  for  pit  in  general,  873:  proof  of  pit's  property  in  the  chattels,  $6.;  absolute 
property,  ik;   special  property,  877:   proof  of  the  pit's  right  of  possession,  879: 
proof  of  the  nature  of  the  chattels,  880;  proof  the  value  of  chattels,  ib.;   proof  of 
conversion,  ib.;  conversion  by  a  wrongful  taking,  88L'  conversion  by  wrongfol  as- 
sumption of  the  property,  ib..*  conversion  by  demand  and  refusal,  883.*  proof  of 
conversion  by  deft.,  885;  damages,  887 
Evidence  for  deft.,  887 
Trover  by  assignees  of  bankrupt,  199, 200 
TRUSTEl^;  when  may  sue  in  trespass,  875;  covenant  by,  389:  trover  by,  for  cutting  troea,  875: 
should  not  sue  in  action  on  composition-deed,  144:  trustee  if  wifo  suing  for  neces. 
Buries,  &jCt  110;  action  against  trustee  for  money  received,  672:  when  trustee 
grantor  for  public,  not  estopped  by  deed,  43:  admissions  by,  52:  when  competent 
witnesses,  946;  property  of  wife  vested  in,  does  not  pass  to  assignees  of  bankrupt, 

TURK:  competency  of,  939 

'  VNPCaUSHERIFF:  see  "iSfteri^**  ulnuasions  by,  483;  notice  on,  A^  482:  when  li^bk  for  ek 
c^>e,485 
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UNITT  OF  POSSESSION:  proofof;todeftro7ri|^tofway,995^ee  ptetoiDaeth,997 

UNIVERSITY;  see  ••  CoOege:' 

USAGE:  Me  "  Cttftom;'*  to  explain  poli^,  596-7:  when  it  oonftn  a  Uen,  638 

USANCR*  avennent  of  lull  payable  by.SSl 

USE  AND  OCJCOPATION: 

Formofremedyfbr,  886  : .  < 

Farm  of  pleadin^a,  889 

Precedents,  ib^  tnde&itetM  count  fer  use  and  ooeupatioli,  ib.;  iiidMtatu$  oonnt  Ibr 
the  use  and  occapation  of  unfurnished  lodgings,  890:  ituUbUghu  count  for  the  use 
and  occupation  of  furnished  lodgings,  ib. 
Evidence  for  pit  in  general,  890:  proof  of  contract,  ib^  proof  of  title,  891;  pro(^of ' 

attornment,  893;  proof  of  deft*s  occupation,  ib.;  damages,  893 
Eyidence  for  deft,  ib.;  illegal  consideration,  ib.:  premises  untenantable,  894:  deter- 
mination of  tenancy  hj^  notice  to  quit,  ibu  determinatiow  of  tenancy  by  assignment 
or  surrender,  ib.*  eviction,  ib. 
USURY,  deibioeofi  pleadings  as  to,  895:  replication,  ib.:  evidence,  <ib.:  on  vrhom  proof  lies,  ib«* 
vrhat  amounts  to,  and  how  proved,  ib.:  renoired  security,  898:  eompetency  of  wit- 

RQQ  * 

VARIANCES:  see  the  various  instances  under  ^ach  particular  title  of  aotioB:  the  late  statute  9 

0. 4,  e.  15,  899:  amendments  under,  900 

VENDOR  AND  VENDEE:  of  personalty,  see  "^  Good*  Sold,**  •^  TVtfrrairty.** 
Of  real  property, — 
I.  Vendor  against  vender- 
Form  of  remedy  and  pleadings,  900:  declaration,  ib^  statement  of  contract  of  sale,  ib.: 
of  pit's  title,  ib.:  of  delivery,  &C.,  of  abstract  of  title,  901:  deft's  breach,  ib.;  dam- 
ages,  909:  common  counts,  ib.;  plea,  ib. 
Evidence  for  pit;  proof  of  contract  of  purchase,  903;  enactment  of  Statute  of  Frauds, 
and  what  a  contract  within,  and  sufficient  compliance  with,  that  act,  ib.;  903-4; 
proof  of  performance  on  conditiona  precedent,  904;  proof  of  pit's  title,  ib.;  what 
title  sufficient,  ib.;  delivery  of  abstract,  and  tender  of  conveyance,  905;  breach,  ib.; 
damages,  906 
Evidence  ibr  defl^:  rebutting  pit's  prooft,  ib.;  showing  the  property  is  not  that  pit 
contracted  to  sell,  il^  .fraud  and  misrepresentation,  Slc^  907;  misdescription,  ib.; 
empbyment  of  puffers,  ib. 
U.  Vendee  against  vendor — 
Form  of  remedy  and  pleading,  907-8 

Evidence  for  pit  under  special  counts,  908;  proof  of  contract  between  pit  and  deft,  ib.; 
performance  of  conditions  precedent,  909;.  Iveach,  ib.;  particulars^  ib.;  damage,  ib. 

Evidence  for  deft.;  when  vendee  or  vendor  should  sue  in  trespass,  869;  in  trover,  873; 
when  vendee  liable  for  use  and  occupation,  891 

When  competent  witnesses,  945 

VENUE:  statement  o^  in  declaration,  in  general,  when  local,  415^  when  transitory,  ib.;  when  it 
should  be  stated,  413;  mode  of  stating,  ib.;  variance,  ib.  450;  mode  of  taking  advan- 
tage of  mis-statement,  414;  in  action  on  leases,  691;  on  record,  754;  on  statiSes,  830; 

in  actions  against  justices,  614;  against  officers,  691 

VERDICT:  eflfectof,911;proofof;919 

VESTRYMEN:  liability  of,  on  contract,  74, 708;  see  ''PariMmen^**  ''Poor." 

VICAR:  proof  of  being.  Sec.  in  action  for  tithes,  845. 847 

VIDELICET:  eflfectof,7 

VIEW:  advisable  sometimes  in  action  for  nuisance,  83. 690 

VOLUNTARY  CONVEYANCE:  see  ^'FnuduUnt  CoftMyanee:''  in  bankruptcy,  939.328 

WAGER:  when  witness  incompetent  from  having  made  one,  946 

WAGES:  action  for,  956 

WALL:  see  *^  Building  Act:"  property  in,  to  whom  it  belongs,  867;  action  for  not  repairing,  687 

WAR:  see  •*JZi«n,"  "ilrfmiratty:"  proof  of,  745 

WARDEN  OF  FLEET:  plea  of  privilege  by,  90;  commencement  of  bill  against,  411;  liable  for 
escape,  85 

WAREHOUSEMAN:  trover  against  for  non-delivery,  889;  lien  of; 

WARRANT:  demand  of,  in  action  against  officer,  A,c  694 

WARRANT  OF  ATTORNEY:  ^execution  of  judgment  on,  in  case  of  bankruptcy,  949;  setting- 
aside  for  fraud,  A,c  597;  estops  a  party  from  disputing  debt,  Slc  49;  execution  on, 
when  not  available  against  assignees  of  bankrupt,  949:  not  a  satisfaction  of  debt, 
«vhen,307.97 
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W  ABRANTY:  see  »  €hods  tibMi"  **  Y^«fM'«^  a*^  Vmdee:* 
Action  for: — 

Form  of  remedy,  913  ^ 
Form  of  pleadinffB,  ib.;'declaraiiaii,  ib^ 
Precedent  of  declaration  for  breach  of  warranty  of  hofse,  9.14 
Evidence  for  pit  ander  special  cotxnt,  914;  proof  of  oontraet,  ibw  proof  of  wamnfy, 
ib.;  what  amounts  to  warranty,  ib.  915;  proof  of  performance  of  conditinnii 
precedent,  916;  breach  of  warranty,  ib.;  what  mnomitB  to,  ib^  what  amoanti 
to  in  horses,  ib^*  damages,  917    * 

Under  common  count  to  recover  back  price,  ib. 
Efideaoe  for  deft,  ib. 
Competency  of  witnesses,  ib» 
WA9T£:  ease  lies  for,  after  expiration  of  tenanoy,  353;  action  by  heir  for,  561 
WASTE-LAND:  to  whom  beltogs,  867. 476;  obstructing  way  to,  363 
WATER-COURSE;  see  •* Way."  ejectment  does  not  lie  for,  447;  oaae  lies  for  injaryto,  686:  de- 

scnption  of  injury  m  dedarfttiou,  687*8:  proof  of  right  of;  7^.*  and,  '^Way.'V 
WAY:  action  for  diatnrbonee  m: 

Form  (^remedy  and  pleading,,  918;  declaration,  ib^  statemefit  of  plt*8  title,  iK;  statement 

of  way  itself,  ib.;  Urmim  of  way,  919;  the  obetraction  used,  ib.;  plea,  ib. 
Precedent  of  declaration  for  obstmcting  plt*^  pHvateway,  9S0 

Evidence  for  pit:  oiffuhlic  way,  iU;  by  act  of  Parliament,  iU;  hy  prescriptioD,  ih^;  by  dedi- 
cation, 931 

OfpriwUe  way,  933;  by  grant,  932;  by  prescription,  9S3;  bv  nedesuty,  934 
'Proof  of  the  way,  as  sUt^  934;  |n-oof  of  obslrnotion  by  deft.  ib. 
Eiidence  for  defi;  rebutting  plt.*s  {^roof,  935;  in  answer  to  pubUc  right,  ib4  in  answer  to 
private  right,  ib.;  evidence. rebatting  prescriptienof  grant,  ib^  rebutting  prescrip- 
tion, ib.;  rebutting  right  <tf  necessity,  936 
Competency  of  witnesses,  ilk 
WAT:  defence  under  right  of: 

Pleadings  as  to,  SiS;  wban  to  plead  specially,  ib.;  mode  of  pleading  it,  ib.  937;  whether  by 

grant,  prescription,  or  necessity,  ib^  replication,  and  new  assignment,  ib. 
Precedent  of  pica  justifying  trespass  under  poblioi  right,  938;  wder  private  right,  939 
Evidence,  ib. 
WHARFINGER:  liability  of,  331 
WILLS; 

Of  personal  property,  proof  of,  930;  by  probate  &C.,  ib. 

Of  real  property,  proof  of,  931;  Statute  of  Frauds  as  to,  ib.;  {ffoduction  of  will  itself 
ib4  tilling  attesting  witneas,  and  proving  execution,  ib.;  proof  of  signing,  and  sab- 
scriptioQ  by  te«tator,  932:  proof  of  attestation,  ib4  who  a  credible  witn^  within 
the  statue,  933;  proof  of  publication,  935;  proof  o^  when  thirty  years  old,  ib. 
Oiannfhold  property,  935 

Parol  evidence,  when  admissible  to  explain  wills,  936 

Vacation  of  will,  prco^ofby  subsequent  will  or  codicil,  937:  by  cancelling,  implicatian, 
dLC  938.  446:  by  fraud,  ib.;  by  want  of  capacity,  &c.,  ib. 
WITNESSES,  competency  of;  want  of  understandiug,  939 ;  want  of  religion,  ib. ;  guilty  of 
crime,  or  infamous,  940;  how  inoompctencv  from  infamy  removal,  941;  interested  in 
suit,  what  interest  will  disqualify,  ib.  to  944;  what  will  not,  944;  incompetency  from 
interest,  how  removed,  947;  incompetent  as  parties  to  the  suit,  what  948-9;  mcom. 
petent  as  husband  and  wife,  949;  attorneys,  950;  counsel,  arbitrators,  &.c  951;  pnb- 
lic  officers  and  others,  ib.  • 

Examination  of  witness,  8f>S;  cross-examination,  ib.;  re:eiaminntiep,  953;  separate^  ex- 
amination, ib.;  credit  of  witness,  how  impeached  and  supported,  ib.  what  questiens 
he  need  not  answer,  954;  memorandum  to  refresh  memory,  ib. 
Compelling  attendance  c^  955;  when  he  cannot  sue  for  loss  of  time,  147;  ease  agaanat 
for  not  obeying  subpceno,  336;  privilege  of^  955 
WORDS,  see  ^^Skmderr*'  do  not  constitute  assault,  103 
WORK  AND  LABOUR  AND  MATERIALS;  action  for,— 

Form  of  remedy  and  pleadings,  956 ;  when  to  declare  specially,  ib. 
Precedent  of  indebitatus  count  for,  957 

Evidence  for  pit.;  proof  of  defi's  contract,  ib4  when  contract  implied,  ib^  privity  of 
contract,  958;  credit,  to  Whom  given,  ibi;  contract  to  remunerate  ibM  proof  of  work, 
&c.  done,  959;  what  an  entire  contract,  and  pit  cannot  recover  for  part-perfor- 
xnanco,  ib.;  when  pit.  may  recover  for  part^ierformance,  960;  readiness  to  perform, 
ib.;  performance  excused,  ib.;  pit.  recovering  where  no  perfbrmanoe  at  all,  ibiS 
price  recoverable.  961 
Evidence  for  deft  963;  badness  of  work,  ib.;'  illegality  of,  963 
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WOtTNDING :  not  justi&Ue,  when  96 

WRIT :  eflbct  of,  963;  how  prayed  964. 197. 462;  how  to  jvrove  oommeiioemeiit  of  action  in  a 
limited  titne,  964;  pleas  and  repliqition  juitifyin^r  under,  96-7, 615;  preoedenta  jC 
518^;  replication  to  plea  of  atatute  of,  how  to  describe  it  in  action  on  bail-bond,  188^ 
9;  variance  in,  ib.;  340.  48S.  652;  proof  under,  195;  time  of  issuing  writ,  643;  pre- 
cedent of,*  644;  not  necessaiT  to  recite  it  in  declaration,  415;  when  oonmienoenMot 
of  action  afainst  justice,  6l6;  oyer  of,  not  demandable,  739;  as  to  Issuing  to  aToid 
tender,  835. 841 

YEAR.BOOKS;  proof  by,  748 


THE  END. 
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